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PREFACE. 



THERE is no species of publication which 
dexoands a more scrupulous accur$icy than 
those histories of judicial proceedings and de« 
cisions to which the name of Reports has been 
long appropriated. 

The immediate province of the courts of justice 
is to administer the law in particular cases. But 
it is equally a branch of their duty, and one of 
still greater importance to' the community, to ex* t 
pound the law they administer upon such princi- ; 
pies of argument and coniitruction as may furnish • 
rules whLdi shall govpminall siihil<^r or analogous / 
cases. 

Such are die various modifications of which 
property is susceptible, so boundless the diversity 
of relations which may arise in civil life, so in- 
finite the possible combinations of events and cir- 
cumstances, that they elude tKe power of .enu- 
meration, and are beyond the reach of human fore- 
sight. A' moment's reflection, therefore, serves 
to evince, that it would he impossible, by posi- 
tive and direct legislative authority, specially to 
provide for every particular case which may hap- 
pen. 

Hence it has been found expediert to entrust 
to the wisdom and experience of juJge^, the 
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power of deducing, from the more general prc*- 

positions of the law, such necessary corollaries, 

as shall appear, though not expressed in words, to 

be within their intent and meaning. 
* 

Deductions tlius formed, and established in the 
adjudication of particular causes, become, in a 
manner, part of the text of the law. Succeed- 
ing judges receive them as such, and, in general, 
consider themselves as bound to adhere to them 
no less strictly than to the express dictates of the 
legislature. 

. But whether a certain decision was ever pro- 
nounced, and, if it was, what were the reasons 
and principles upon which it was founded, arc 
matters of fact, to be ascertained and authentic 
cated, as all other facts are, by evidence. 

The law of this country has been peculiarly 
watchful to prevent the approaches of falsehood, 
in the invcstic;ation and proof of the particular 
facts litigated between contending parties. For 
this purpose many rules have been established re-r 
lative to the competency or admissibility of evi^ 
dence, of all whicn the ultimate object is, to guard 
the avenues of belief, and to secure the minds of 
those who are to determine, from imposition and 
mistake. 

It would be natural to. expect a caution still 
more rigid with regard to the evidence of judicial 
proceedings and decisions? Whether a particular 
act was done, or contract entered into, by a 
party to a cause, or not, can only affect him and 
liis opponent, or, ^t most, those who become their 
representatives ; and should that be pronounced to 
have happened, which in truth never did, third 
persons would not be injured. But whether a 
judgment alleged to have been delivered, was 
really delivered, apd upon the alleged reasons, 
may affect all persons who are, or shall be, in 

circumstances 
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circimistanc<f3 -similar to those of the parties to 
that cause«: Y€t it has somehow or . gther hap- 
pened, that little or no care ^uvs been tak^n,. nor 
any provisions made, to render the evidei^ce of. 
ju^cial proceedings certain, and authentic. ', '. 

The records of the court are, Jndeed,. framqd[ 
in sudi a manner ^ to con^titut^ indispu^tablp do?, 
cuments of such parts of the? proceedings as are 
comprised in them, but it is easy to shew that this 
goes"but a very' little way^ ♦ ^ • . 

'I * 
In the first place, the authprity of a decision, 

for obvious reasons, is held to be ne^t to nothing^^ 

if it passes sub silentio^ without argument at the 

bar, or by the court ; and it is impossible from thci 

record of a judgment tp discover \yhether the case 

was solemnly decided or not. Records, therefore; 

even when they contain a sufficient state of the 

case, do not afford complete evidence of what is 

requisite to the future authority of the decision. 

■ 

But, in the second place, it is well known in 
how few instances the material parts of the state 
of the case can be gathered from the record. Ac- 
cording to the modern usage, by far the greater 
number of the important questions agitated in the 
courts of law come before them upon motions for 
new. trials, cases reserved, or nummary applica- 
tions of different sorts. In none of those instances 
does the record furnish the evidence even oi" the 
facts; for which, in such cases, there is no other 
repository, nor for the arguments and reasoning of 
the counsel and the court in any case, but the 
collections made by reporters *. On their fidelity 
and accuracy, therefore, the evidence of a very 
great part of the law of England almost entirely 
depends. 

* At an eariy period of our constitution, the reasons of the 
judgment were set forth in the record, but that practice has 
.long been disused. 
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The most ancient conipilattons of this sort were 
the work df persons specially appointed for the 
purpose. In what particular manner they ex^ 
erfeised their function, how far the courts supers 
intended, ot the judges assisted or revised tneir 
labours, no where appears; and indeed almost 
every thing relating to them is involved in so 
much obscurity, th&t I believe their very names 
are totally unknown. 

It is probable, however, that the cotemporary 
iudges, and those who immediately followed them, 
nad satisfactory reasons for coniidin^ in the ac- 
curacv of those reporters, since their writings, 
called the Year^b&oks, have always possessed a 
degree of traditional weight and authority su** 
periOrtowhat is allowed to any subsequent Re<* 
ports. 

This, indeed, is in some measure owing to the 
circumstances of their priority in point of time^ 
exclusive of any consideration of peculiar authen- 
ticity or excellence, the decisions contained in 
them forming the basis of that large superstructure 
of successive determinations which now fills the 
library of an English lawyer. 

The special office of reporter was discontinued 
So long ago as the beginning of the reign of 
Henry VIII. and the history of the judicial pro^ 
ceedings in Westminsttr Hall^ itom that time till 
now, would have been lost in oblivion, if it had 
not been for the voluntary industry of succeeding 
reporters. 

The example was first set by some of the ablest 
judges and lawyers of the l6th century, who, find- . 
mg that official accounts were no longer taken of 
what passed in the courts of justice, were stimulat* ' 
ed by a commendable zeal for that science of 
whicn they were distinguished ornaments, to com- 
mit to writing for the use of posterity, the history 

of 



of the riio$^ iqiportanf 4^018191^9 whiol^ tpok j>lace 
within their practice or obsefY«^^^<^n. 

Those eminent persons have had a nume^qfM 
train of followers, of difFereut descriptioas^ who, 
vith unequal merit, and various success, hav« 
continued down to the present times^ a pretty 
regular series of decided cases. 

In the reign of James I. Lord Chancellor B(fc<m y 
procured tl^ revival of the ancient office of re-. 
porter, but it was soon dropped again, and does 
notseein, while itcontinued^ to have beep produc-* 
tiveof the advantaf;es expected from it I knov 
c^ no Reports attributed to the persons then nor 
minated to the office, except those printed in 
the name of Serjeant Hetlejfj who, as we are toi4 
in the title page, was ^^ appointed by the King, 
and Judges Jor one of' the Iteporters c/ tke LaiQ^ 
Whether it was he or the Lord Keeper LittletQn 
who was really the author of those Reports, (many 
of them being exact duplicates of those ascribea 
to Littleton^) they are tar from bearing any marks 
of peculiar skill, information, or authenticity. 

Soon after the Restoration, an act of parliament 
having prohibited the printing of }aw books with- 
out the licence of the I^rd Chancellor, the two 
ChktS Justices, and the Chief Baron, it became the 
practice to prefix such a licence to all Reports pub- 
lished after that period, in wliich it was usual for 
the rest of the Judges to concur, and to add to 
the imprimatur a testimonial of tke great Judg*-^ 
ment and learning of tlie author. The act was 
renew^ fr^m time to time, bivt finally expiied in 
the reign oif Kmg William. But the same form 
of licence and testimonial continued in use till 
not many years ago ; when, as the one had become 
unnecessary, and the other was only a general 
commiradation of the writer, and/ ho voucher for 
the merit of the work, the Judges, I believe, came 
to a resolutiouy not to grant them any longer ; 
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and, accordingly, the more recent Reports have 
appeared without them. 

I leave to others the enquiry into the reasons why 
the law has not provided some method of handing 
down its decisions to future times, more solemn 
and authentic than what is now known, or indeed 
seems ever to have existed ; and I proceed to state, 
to the reader the means I have employed to render 
the foUowing Reports as faithful, correct, and use- 
ful, as it was in my power to make them. 

When the question arose upon the pleadings, or 
was connected wi£h them, there is hardly an in- 
stance wher^ I have not been favoured, in tne most 
obliging manner, with the paper-book, as it.fs 
called; that is, a. copy of the record itself. In like 
manner, I have been supplied with copies of almost 
all the special verdicts, cases reserved, and. ma* 
terial rules,^ affidavits, and exhibits. I. have also 
had tlie most readv access to consult and transcribe 
whatever I thought necessary, in the Crown Office^ 
or that of the clerk of the rules, as well as the cases 
sent from the Court of .Chancery, and the certifi- 
cates of the court upon them. 

. One of the greatest difficulties I had to en- 
counter was, in obtaining a complete state of the 
facts when the case came on in the shape of a mo- 
•tion for a new trial. I was obliged, on such oc- 
casions, to collect them> on the sudden, as they 
^xirereread from the report of the Judge, and fre- 
quently without any previous knowledge of the 
cause. Some of the most essential circumstances, 
which had escaped me at first, I was perhaps able 
to recover afterwards, from the observations made 
, upon them by the counsel or the court. But tlfen, 
in endeavouring to catch the facts in that manner, 
: I was in great danger of losing the chain of the 
argument. It has been ray study to remedy these 
inconveniences by every assistance . within my 
reach. The briefs of counsel hp^ve . never been 
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withheld from im; hut though they iare extremely 
Hsefiil and safe, where exhibits are to be set forth 
or abridged) as deeds, bills of exchange, policies 
of insurance, &c. they cannot be resorted to, but 
with the utmost caution, for the parol testimony 
in a Cause. Yet even there, they have often served 
10 explain an ambiguity, or supply an omission, in 
the notes I had taken in court. In all cases I 
have had it in my power to collate my own noted 
of the evidence with those of a great many of 
ray friends at the bar ; frequently with those of 
the counsel who were concerned in thei Cause. 

In considering what is the best f»e///orf of re- 
porting, I found that different writers had pro- 
ceeded upon plans widely different from one 
anothen 

Some have prefixed, to all the leading cases, a 
full copy of the pleadings, thereby rendering their 
work at the same time a book of entries^ and of 
reports. It was once my intention to have done 
60, but I was dissuaded from it by much better 
opinions than my own. 

Some have not only stated the facts at great 
length, but- have given the arguments of counsel 
almost as diffusely as they were delivered at the 
bar, distinguishing the speeches of the different 
advocates on the same side, separately, under the 
names of each. 

Others, on the contrary, have only given a very 
abridged state of the case, together with the mere 
point decided, omitting not only all the arguments , 
at the bar, but also most of the reasoning of the 
court 

Each of these two methods has its partizans, and 
each has its peculiar advantages and disadvantages. 

The first is more instructive for the younger part 
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of the profession; it exhibit* a more complete pfc* 
ture of the case, and does more justice to the leam« 
iiig and ingenuity of the several advocates. 

But, on the other hand, its prolixity fatigues the 
attention, it abounds with repetitions, and often 
disgusts the experienced lawyer, by atlet^l of elft. 
mentary nrinciples, trivial arguments, and hack^ 
neyed authorities. 

I have ^endeavoured to steer a middle course be* 
tween those two extremes. 

1. I have been particularly attentive to state 
whatever was material in the pleadings or evidence; 
and sometimes, where I was afraid of omittinff 
what might be deemed essential, I have $et forth 
verbatim^ a case, a plea, or a special verdict. 

2. I have thrown together, into one discourse^ 
the arguments which were used by all th^ different 
counsel who spoke on the same sicie, digesting then^ 
in the order which seemed to me to give them the 
greatest effect. In following this plan, as I have 
been often obliged to cloath the thoughts of others 
in language of my own, so I have been rather so* 
licitous to preserve what appeared weighty and im- 
portant in point of reasoning and autnority, than 
anxious to retain every tiling that was said. But I 
have taken care to omit no cited cases which I have 
found upon examination to be materially applicable 
to the point in question. 

3. The judgments of the court I could hav^ 
wished to give in the words in which they were 
delivered. But this I often found to be impracti- 
cable, as I neither write short-hand, nor very 
quickly. Memory, however, while the case was 
recent, supplied at home, many of the chasms 
which I had left in court; and, by comparing^ 
and as it were confronting a variety of notes 
taken by others, with my own, I was frequently 

enabled 
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Mabled to recal, and insert in my report, ma« 
terial passage which I should otherwise have 
lost. Thus I have profited in several respects by 
the liberal communications and concurrent labours 
of others of the profession, some of them per- 
sons of the first eminence at the bar. I acknow- 
ledge the assistance I have received from them 
wim satisfaction and pride. If this book should 
meet with any degree of approbation, they arc 
fairly entitled to a great share of it ; and I should 
with. pleasure declare that some of my friends 
ought, almost as much as myself, to be con- 
sidered as the authors, were it not that I might 
thereby seem desirous to involve them in my re* 
sponsibility for its imperfections. 

4. I have carefully consulted the original au- 
thors for all the cases cited, and have bestowed 
all possible attention to see the names and re- 
ferences correctly printed. 

5. To avoid unnecessary repetition, I have 
omitted the frequent conclusions of " per cur. 
^ nnunimiter^ " unanimously," &c. and there- 
fore I take this opportunity of mentioning, that 
tile unanimity of the court is to be understood, 
in every case where I have not expressly stated a 
difference of opinion. 

6. It is usual with some reporters to give an 
account of different stages of the same cause, 
or of arguments in the same case, but delivered 
at different times, in different parts of their Re- 
ports, according to strict chronological order. 
This seems to me to give them too much the 
appearance of being the mere transcripts of their 
note-books. I have, therefore, thought it more 
ad>aseable to bring every thing respecting the 
same case into one point of view, by stating the 
whole together, and inserting it on the day on 
which the case was ultimately disposed of; dis- 
tinguishing, however, the different stages of the 
rausCi and marking the particular dates of each. 

7.. It 
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7. It may be proper to mention the reason, 
why I have so rarely given any account of de- 
cisions relative to the granting or refusing dis;^ 
cretionary costs: it is, because such decisions 
depend tor the most part on particular circum- 
stances, and therefore cannot operate as prcce-r 
dents or authorities on other occasions* 

8. One or two cases reported by me have cojpe 
on, at first, in the court of Kmg*s licnch, or 
elsewhere, at a time prior to the period to which 
X have confined myself, and one or two have 
been heard again and decided upon, in another 
form, or some subsequent stage, ppsterior to that; 
period. Of these, where I have been able, I 
nave. completed the history, by stating the more 
early or later proceedings in the tiotes. 

9. I have also printed in the notes several 
original cases which were either cited, or. seemed 
to me applicable to the point of the case I h'us 
then reporting. For this I trust xio. apology is 
necessary, though many of them will soon pro- 
bably be laid before the public, more fully and 
correctly, in Reports now preparing by another 
gentleman, and appropriated to the period in 
which they were deter mined*. 

I 5 

10. But I am not without the apprehension of 
meeting with some degree of censure for having 
on diflcreiit occasions given a place, in the notes, 
to arguments and observations of my own. I 
trust I have throughout avoided the appearance, 
as I certainly never entertained the design, of disr 
cussing or controverting the solemn judgments 
of the court. This, it is true, was both recom- 
mended and practised by JMr. Justice Foster^ in 
his Reports, but I cannot help thinking it is very 
far from being any part of the reporter's pro- 
vince. At least, what might become a Judge of 

• Mr. Coirpcr s Reports were published soon after these, and 
are often referred to in this edition. 

his 
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his established reputation, would have been ex- 
tremely unbecoming in me, I have merely at- 
tempted, in some places, to illustrate or confirm 
the doctrines laid down in the text^ by autho- 
rities which have occurred to me in tiie course 
of my reading, or arguments which the subject 
matter may have suggested. Sometimes, though 
rarelv, I have entered into the consideration of 
general legal questions ; but if the reader is not 
too severe a critic, he will have some indulgence 
for that part of the notes, as no ideas of my own 
have been suffered to obtrude themselves upon 
him in the text. I own I thought it unnecessary, 
as I should have felt it to be an irksome restraint; 
in a work consisting of near 800 folio pages^ and 
containing such a variety of reasoning on subjects 
extremely diversified, and often highly interest- 
ing to a lawyer, jto confine myself so rigidly to 
the mere business of reporting, as never . once, 
even at the bottom of the page, to liave men- 
tioned what might occur to myself on any of 
those subjects. 

11. To attain in some degree the advantages 
already hinted at of the more concise species of 
Reports, I have, after the example of some of my 
predecessors, inserted, on the margin, an abstract 
of the principal point or points of every case. 
The plan on whicii I have formed those abstracts 
has been, to state the point as a general rule or 
position. This method, upon the whole, seems 
to be the most useful, though it has its inconve- 
niencies* Where a case turns upon a complica- 
tion of facts^ not likely ever again to be com- 
bined tofijether, a proposition including all those 
facts, anS purporting to be a general rule of law, 
has an uncouth and awkward appearance. How* 
ever, in such cases, I have secriticed particular 
propriety "to general uniformity. 

« 

12. The table of matters has been framed with 
a view to render it a sort of alphabetical Digest 

of 



XIV PUEFACE. 

of the contents/ and as I wish, that on many 
occasions, these Reports may save the reader the 
trouble of recurring to others, I have mentioned 
not only the points adjudged in the cases I have 
reported, but also those cited from prior autbo-' 
rities and determinations. There are times when 
this may prove of considerable use to tiie prac-* 
tising ia\vyer. It is unnecessary to teU the stui* 
dent, that he ought always to find leisure to 
c6nsult the originals. 

IS. In addition to the usual ''^ Index of cases 
reported, I have prefixed another of those cited 
or stated at large in the text or notes. If this 
should not prove of the advantage I intended, I 
shall have to regrel that I employed a good deal 
of time upon it, in a manner certainly extremely 
dry and unentertaining. But I cannot but flatter 
mvself that it will furnish an useful Repertorinm 
or all the important cases that were cited and 
relied upon in the court of King*s Bench during 
a period of three years, which must amount to a 
great proportion of the principal common law 
authorities. Besides, as, m most instances, the 
material parts of the cited cases are abstracted in 
some one of the reported cases, and in many 
parts of the work several of them are observed 
upon, and explained, this Index, by enabling the 
reader to bring every thing relative to the same 
case under his review at once, will supply him 
with valuable Readings and commentaries upon 
most of them. 

Thus I have explained the nature and plan of 
this volume. I now dedicate and consign it to 
the use of my piofession. If it has at all done 
justice to the great judicial qualities of those who 
at present fill the Bench, it will be acceptable to 
my cotemporaries and posterity. If I have 

* In this fourth edition all the cases of which an original 
Report i:> givcu arc thiowu together into one Index. 

failed 
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failed ia that respect, those qualities are so uni* 
versally felt and aoknowledged, that no reputa* 
tion can suffer but my own. Even with regard 
to myself, whatever may be the success of the 
vork, the intention, at least, cannot meet with 
disapprobation ; being no other than to render 
some service to the public, by communicating to 
lawyers in general, the fruits of my private in- 
dustry and labour. The nature of the under- 
taking precludes that sort of ambition by which 
authors are so often animated; and my utmost 
aim will be attained, if I shall be found to have 
merited, in any degree, the humble praise of 
useful accuracy: Uhi ingenio non erat locus f ^ 

cura testimonium promeruisse contentus. 
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. TO TH£ 

SECOND EDITION. 



nnHE additions which have been made to the 
"*■ following work will be obvious to the reader. 
As a new impression was called for, it would 
have been unpardonable not to aim at improve- 
ment But it was due to those who are pos- 
sessed of the. former edition, to render this a^ 
little prejudicial to its value as possible. Op 
that account,' the new cases, notes, and refer- 
ences, have been printed in a detached pamphlet, 
on paper of the $ame size with the first edition. 
From the Icilgth of some of the additional note% 
new pages were found necessary, otherwise the 
same number would have extended sometimes to 
several leaves, and, though that has been prac- 
tised in the enlarged editions of some law book^^ 
it is a method which seems to me not fit to be 
imitated; because it defeats, in a g^eat degree, 
the end of numbering the pages. But the pages 
of the former edition are printed on the margin 
of this, and the pages of this may be written on 
the margin of the former : by which means, cases 
or passages cited according to the one or the 
other, will be found without difficulty in either. 
Some may think, the enlarged size of the work 
has rendered it too bidky for one volume; two 
title pages, therefore, are printed, that those 
who choose may have it bound up in twd. 

LIS'COLS'S lUK, 

Jan, 1, J 786'. 
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ADVERTISEMENT 



TO TH£ 



THIRD EDITION- 



A NEW impression of these Reports being 
•^^ called for, it has been thought adviseable 
to pt^nt them in octavo, as that form seems now 
to be generally thought the most convenient* 
The reader will find some additional notes and 
references in this editioni but they are not nu« 
merous enough, nor of sufficient importance, to 
be printed apart, as was done ^ith respect to 
the former additions* 

Likcoln's Ink, 
/on. h 1791* 
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TO THIS 



FOURTH EDITION. 



• V 



THE foriner coitions of these Reports h^yixig 
been out of ;print,, the uoble and leaped 
person who originally compiled them was re- 
quested to publish a fourth; and had commenced 
the. task of preparing it for the pres^. ^ Findings 
however, that his occupation in public business 
did not allow sufficient time for such m under- 
taking, Lord Glenbervie was obliged to devolve 
that task upon another. 

The present editor, is very sensibly of its im- 
portance, even if considerol merely as tlie re^pro- 
duction of an original work so high in character 
and autliority, and which has become so com- 
bined and interwoven with the learned works of 
other authors, and with the subsecjuent decisions 
.of the Courts. . He has been careful to presijrve 
the original with accumcy^ and in such a form 
tliat references made to former editions may 
apply with equal facility to the present, oi , 

His object hat been, in the notes which he has 
added, to point out where and in what manner 
the authority of the original cases has been 
affected since their publication: whether they 
have been confirmed, explained, modified, or 
over-ruled by subsequent decisions in the courts 
of law; and, ,in some instances, by the observa* 
tion of text'-writers : but he has chiefly confined 
himself to those cases in which the originals have 
been expressly cited. In the execution of this 

b 2 plan. 



k^ At>VERTIS£M£KT« 
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plan lie will tvjif dkim the meirtt of farnug con« 
jolted ahd studied fbr hitnsetf every case, and 
every passage, to which he has given a reference. 
Those who are most (oaverwnt with this species 
of taski will be most sensible of its extent ; and 
will be aware h^w small a proportion the produce 
actually exhibited to the reader, bears to the 
labour employed by an editor, who is anxious to 
ascertain all the aul^bfities that may, by oossi^ 
bility, apply to his subject Where searcn has 
lieen fruitW, the editor ha^ takeli (Ate tx> ^wt 
the itfidet^ trbttbte, by omitting the reference. 



The edSter *B well convinced M the imMrfee^ 
(ibn of Ills irorky /even upon this limited plan. 

iThe Itadesce^have been witb ^mnch piAts re^ 
taottlded and cofhbkied. The ori^ind cases are 
now arranged all together m one mdex, and the 
cited cases in another, whether the report or re- 
ference i!s contained in the first, or subsequent 
isditibns. 

The Tabie tff Contents is reprinted as before; 
the editor not thinking such species of reference 
<of much utility in a TOok of reports ; but being 
nitwilling to deprive the ^ork of that, whicS 
Ini^t be thought an advantage by some readers. 

Ko» 3, Knr^'s Bsncb Wavx, 
Js/jT, 1812. 
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Whedier reported as principal Caaes in the first Edition ; or, 2. Cited 
front the MS. Beportt in the Text of aucb Cases ; or, 5. Added in 
the Notes. 



To tbe cited CaseS| the Lettitr c. is sabjoined ; aad to those added i& the 
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Welb, 771.780 
Ambrose (Hodgson vO» 337* 345 
Aacher v. The Bank of £ngland,637. 

641 
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Anthon v. Fisher, a. Page 649 
Appleton V. Sweetapple, a. 61^ 
Armistead V. Philpot, 231 
Aspinall (Rashton v. }, 679. 6U 
Ash V. Walker, c. 95 
Astle (Grant v.), 722. 732 
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Astlin V, Perkins, c. 485 
Anstin v, Taylor, c. 343 
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Bache v. Proctor, 382. 384 
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Bailie v. Wilson, c. 141 

Baillie v. Modigliani, a^ 235 

Bailly r. Wilkinson, 67 1 

Balck (Doe, Lessee of) v. Putt, aiidL 

Others, c.773 
Baldwin (Willis v.\ 450, 451 
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Baldwin v. Karver» n. Page 503 
Bank of England (Ancher v. The), 

637. 6U 

-^- > (The King t^.Tho) 

on the Prosecution of Parbury, 
524. 527 /^ 
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Barnfather v, Jordan, 432 
Barrat (The King r.), 4B5, 466 
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]|at* (The King v.), on th« Pfofiecm- 
li.tien of the Duke U Rithmoni, 

387. 391 
Bean v. Stupart, 11. 14 
Bearcroft (Ex parte)^ n, 200 
Beasley (Fisher v.), 235. 237 
B<y€h (The King v.), ft. 194 
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Eaton 9. Jaques; 445. 463 

Eddie 



INDEX- 



Eddie V, Davidson, VagjtGSOp 6Al 
£ddowes v. Hopkins, 376. 378 
Eden (I* Caux t).)> 594. 620 

V, Parkison, 732. 73(J 

(Ratcliffe t>.)» «• 701 

Edwards (Boats t».), 227, 228 

(Palmer r.), ». 1 87 

Ellcsfield (The King r. The Ii\^a- 

bitantsof), «. 310 

Ellis V. Galindo, n. 250 

Endon (The King v. llie Inhabit- 
ants of), c.1i77 

Essex (The King v. The Justices of), 
c. 554 

Evelyn (Hale v.),c. 55^ 

Ewer(Lillyr.),72. 74 

(Pawson t>.), n. 1 1 

Eivington (Branch v.), 518,519 
Ex parte Cole, 114 



F. 



Fall (Inglis «.)»«. 646 
Fane (The King v. Lyme Regis, on 
the Prosecution of), 135. 137 
■ and Luther (The King v. Lyme 
Regis, on the Prosecution of), 149. 
1^0 
Fanshaw (Cocksedge r.), 1 19. 134 
Fergusson (Thellusson v.)» 36l. 370 
Fisher (Anthon v.), «. 649 

V. Beasley, 235. 237 

V. Bristow, 215 
- (Tarlton v.), 671. 677 



Fletcher (Barber r.), 305, 306 

(Bixe ».)[, 284. 291 

— — (Hurd r.), 43. 45 

(Millcst?.), 231.235 



— — (Planchi v.), 251. 254 
' (Thellusson v.\ 315, 3l6 

(Tyrle r.), c. 587 

Foley (Bradford t?.), 63. 67 
Fonnereau (Doc, Lessee of) v. Fon« 

ncreau, 487. 509 • 
Forbes ( Isquf^rdo ».)<». \S 
Forsyth (Stone v\ 707.709 
Fowler (Goodtitle, Lessee of) v, 
Welford, 139.141 

' (The King*.), «. 416 

Frampton (The King v. The Inhabit- 
ants of), 418, 419 
Francis v. Mott, c. 634 
Frascr (Macdowall f .}» 260. 262 



Eraser ^Sinclair v.), c. Page 4 
Fxeckleton (Yates v.), 623, 624 
Freemantle (Raincock v.), c« 101 
French (Barber v.), 294 
Frith (Williams v.), 198 
FuUattoo (WatU v.), c. 718 
Funucan (Goodtitle, Lessee of Clar- 

gesv.)« 565. 575 
Furly V. Newnham, 419, 420 

G. 

Galbraith v. Neville, r. 5 

Gale V. Machell, n. 588, and a^ 

790 
Galindo (Ellis r.), n. 250 
Gallimorc (Moss v.), 279. 283 
Gascoyne (Sir Crisp's C^ase), c, 656 
Gaskin (Den, Lessee of) v, Guskin, 

e. 760 
Gcll (Rowlcs v.), n. 304 
Gibson (The King v.), e. 377 
Gilbert (Burtenshaw v.), c 36 
Gilby V. Lockyer, 217, 218 
Gloucestershire (The Kiug v. The 

Justices of )« 191 
Godwin (The King r.), 397- 401 
Goodrigfat, (Lessee of Alston) v. 

Wells, 771.780 

■ of Carter) v.Stra- 

than, M. 53 
^— — — — of Docking) »• 

Dunham, 264. 268 

— of Hare) •. Cator, 



477. 486 



of Wynne) v. 
Humphreys, n. 52 
Goodtitle (Lcssee.of Clarges) 0. Fu- 
nucan, 565.575 
of Fowler) c. Wel- 
ford, 139. 141 

• 0. North, 584,585 

Lessee of Winckles) IP. 



Biilington, 753. 758 
Gordon {TUe King v. Lord GeorgirX 

590. 594 
Goring (Hickman v.), c. 308 
Gough (The King «.), 791. 798 
Grant v. Astle, 722. 732 
Gray's Inn (The King v. on the Pro* 

secution of Hart), 353. 357 
C reaves (The King v.), 632, 633 
Green (Butcher v.), 6r7» 6/8 

Green 



INDEX. 



Green (Rann v.)> «- ^^S^ ^^^ ' ' 
GregsoD (Meyer «.)» c. 58tf.* and'lr. 
790 • -. . 

GriD<ili*y v. Holloway, 307» 308 



H. 



Hale r. Evelyn, c. 554 
Hall (Carapbell v.), c. 4 ' 

(Keech, Lessee of Wame r.), 

21.5?3 ■ - 

(^fetcalf r.), n. 515 

(Ren, Lessee of), v. Bulkely, 

Hanna v. Bristow, c, 59* €0 
Hau>?ood (The King v. The Inhabit- 
ants of ), 439. 441 
Hare r. Cator, c. 183 

(Gpodright, Lessee of), v. 

Cator, 477i 486 

IIarris(Earlet».), 357. 359 

Hart Crhc King v. Gray's Inn, on 
the Prosecution of), 353. 357 

Hartley (Porcau t^.)» «• 650 

(Robertas), 311, 312 

Hasdar r. Ansell, 197 

Hassard (Rous v.), e. 602 

HasscT (Jackson v.), 330 

Rasscls T.Simpsot), fi. 89 

HaswcU (The King r.) on the Pro- 
secution of the Duke of Rich- 
mond, 387. 391 

Hatch (llolfor^ v.)> 183. 188 

Hawkins (BUquicre r.), 3^8. 381 
' ■ r. MagnaH, 46^ 467 

■ 1— Polyblank v.), 329, 330 

-(White, Lesscfe of Whatcly, 



v.), n. 23 
Haylry r. Riley, 7 1 , 72 
Hayward C^^^e Company of Car- 
penters, &c. v.), 374, ^5 
Heath (Butterfield v.\ n. 72 1 
Hiraward v. Hopkins, 448^ 449 
Hcckmondwicke (The Khig v. The 

Inhabitants of), 564 
Hemlington (The King v. The Inha* 

bitants of ), II. 9 
Hcmmings v. Smith, n. 175 
Hefrick (Inge v,), n, 675 * * 
Heskfijfson v. Woo<l bridge, n. l66 
Hickman t>. Goring, c. 30^ ~ ' 
raes V, Meredith, ti. 263 ^ 



Hincksworth (The King »-TTic Iw 

habitants of), ». Page 46 
Hind (Martyn o.)» 142. 148 

Hitch ©.WalliSjC. 729 
Hoare v. Dawes, 371. 373 
Hodges V. Middkton, 43 1. 435 
Hodgson V. Ambrose, 337* 345 
Holbech(Breev.), 654.6^7 
Hole (Welsh r.), 238, 239 
Holford V. Hatch, 183. 188 ^ 
HoUoway (Grindley v.\ 307» 3^8 
Holmes (Lessee of Brown) v. Brown, 

437, 438 
Honey wood (Ward «.), 6l. 63 
Hookc (CottereU v.), 97^ 101 
Hoole (Avery v.), a. 683 
Hoopert.Till, 198. 200 
Hopkins (Eddowes v.), 376. 378 
■ O^gftward p.), 448,449 
Hornscy (Shutev.), c.668 
Horton (Wilraot t'.), n. 702 
Hothara v. The East liidia Com- 
pany, 272. 278 
Hubbard v. Pearse, c. 6o6 
HuHand (The King v. The InhabiU 

ants of), 657,658 
llulse (Stracy t?.), 41 1 . 417 
Humphreys (Goodiight, Lessee of 

Wynne, t;.), ». 52 
Hunt (The King r.)/ n, 663 - 

— (Mason v.), 297* 300 

(Whitfield v.), n. 7'27 

Ilurd V. Fletcher, 43. 45 
Htjssey V. Jordan, ». 382 
Hyde v. Cogan, 699- 707 

I. and J. 

Jackson (Doe, Lessee of Matthews, 

t.), 175, 176 
' ■t ■ ■ r* Hassell, 330 - 
Jaqucs (Eaton v.), 455. 463 
Janson v. Willsnn, 257. 260 
Jeffcry v. White, 476, 477- - - - 
Jennison (llie King v.), c. S90 
lies (Pearson i>,)y 556. 661- 
Inge «• Herrick, n. 675 
Inglis V, Fall, n. 646 
Johnson ( Megit v.), 542. 548 
' (Salucci ».), »• 583 

■ (Simpson r.),7. 10- 

: — V. Spiller, n. l67 

Johnston v. Suttooi 254^ 255 

Jones 



INDEX. 



Jones 0. 1Urkky» Pag^ ffSi. $98 
(The King v.), 300. 902 
(Lloyd v.^n. 213 
V. Maunsell, 303. 306 
(Pcnryv.), 213 

- r. ReeSy n. 263 

- (StaintoQ v.)f »• ^80 
V. Thomas, n. 263 
v.WiUiamf,214, 215 



Jordan (Barnfatfaer v.)* 4^2 
■ ■'■ ■» (Hussey ©.)>«• 382 
Isquierdo v. Forbes, ii. 6 
Iveston (The King v.), n, 65$ 

K. 
Karvcr (Baldwin v.), n. 503 
Keech» Lessee of Warne, v. Halli 

21. 23 
Kemp (Ackworth o.), 40. 43 
Kenny (Longchamp v.)* ^37* 139 
Kenoway (Noble r.)* 510. 51? 
Kenyon v. Berthon, ii. 12 
Key V. Pearscy c. 606 & 6l9 
King (The) v. Abbott, «. 553 

tj Atlderley, 463. 465 

.^ r.Thc Bank of England, 

on the Prosecution of Parbury, 

524. 527 

V. Barratt, 465, 466 
V. Bate, on the Prose* 



cution of the Duke of Richmond, 

387. 391 

— — V. Beech, n. 194 

V. The Inhabitants of 



Birmingham, 333. 336 

' V. Blissel, fi. 398 

— — >— V* Berth wick, 207. 212 
■■■ V. Patish Officers of 



Carlisle, e. 331 

■ V, Coles, 420 

V. The Itihabttaato ef 



Corhampton, 621,622 
— — — w. Cozens, 426. 426 
• V. Davie, 588. 590 

■ * ■ V. The Inhabitants of 



£nesfiekl,c.310 

V. The Inhabitants of 



£ndon,ff.227 

■ ' ■ ' V. The Justices of Es- 



sex, c. 554 



V. Fowler, r. 417 
V. The InhabitaAts of 



Frabptont 4I8| 419 



King (The) v. The Justicet oC Glou* 
ceslerskire. Page 191 

■ V. Godwin, 397* 401 
Lord George Gordon, 



■••■MMka* 



590.59^ 
V. Gough, 791- 798 

V. Gray's Inn, on the 
Prosecution of Hart, 353. 357 
■— — ^ V. Greaves, 632, 633 

f\ The Inhabitants of 



Hanwood, 439- 441 

V, Haswellyim the Pro> 



tecution of the Duke of Rich*, 
moad, 387- 891 

V. The Inhabitants of 



Heckmondwicke, 564 

V. The Inhabitants of 



Hemlington, n. 9 

V. The Inhabitants of 



Hinkiiworth,c.46 

V. The Iiriiabitants of 



Hulland, 657, 658 

!■■ r. Hunt, «. 683 
-•«*»— V. Jennison, c» 390 
— — — V. Jones, 300. 302 
— — •— — ». LakenhaTOf n. 563 

V. The luhabitaots of 



Leigh, 46 



O.Lyme Regis, en the 
Prosecution of Fane, 135. 137 

on the Prosecution of 



Fane and Luther, 149. I^O 

on the Prosecution of 



Mitchell, 79^86 

on the Prosecution of 



Raymond, 177* 182 

V. May, 19s. 195 

V. Miles, 284 

— — V, Miller, a. 554 

V. The Inhabitants of 



Mit€ham» a. 226 and 564 
* V. Morgan, 314 

V. The InhabiUnts of 



North Curry, n. 631 

V. The InhabitanU of 



Northfield» 659- 66I 

V. The Inhabitants of 



North Shields, 331. 333 
■ V. Phts, 662. 664 

■ ■ 9. Plymouth, c. 243 
— — V. Pugh, ISS, 1ft 

■ ■ ». Read, 486, 487 

11 ■ V, Rotttledge, 531. 5lt 

King 



INDEX. 



Kin^ (The) v. The Inhabitants of { 
St. James, Bnry^ «• Page 2527 
• V. The Inhabitants of 

St. John*^, Southwark, ^5. 987 
v» The Inhabitants of 



St Lswrencey c. 9^7 

■ V. The Inhabitants of 



St Michael's, Bath, 630. £32 

■ «. The Inhabitants of 



Sandwich, otherwise Swannage, 

563,563 

-—<*— — i* V. Senior, n. 4l6 
.^■l V. Smith, 441. 446 

■ V, The Inhabitants of 



Stockland, fO, 71 

— ^— *- V. Stratton, 439* 1241 

9* The Justices of Suf- 



folk, II. 554 

■ V. The Inhabitants of 



Syderstone, «. 441 

— — — — V. The Churchwardens 



of Taunton, St. James, c. 83 
. V. Toms, 401. 406 
y.TownAend, 421,*49C 
— — — V. The Inhabitants of 



Under BarrDw, 909. 311 

V. The Inhtdntants of 



Uttoxeter, 346. 350 
" ■ V. Vaughan, 5l6, 317 

9. Hie Inhabitants of 



Wahall, e. 364 

— — 9. Lord Waltharo, ». 



667 

V. Wavell, 11. 1 16. 1 1 8 

— " ' ■ 9. Wheatman, 345, 346 

— — 9. The Inhabitants of 

Winchcomb, 391.393 

9. Whitbread, 549. 555 

■ 9. The Inhabitants of 

Wivelingham, 767> 770 

9. tht Justices of York- 



shire, 192t 193 
Kingston 9. Preston, c. 689 
Kinnenley 9. Orpe, 56. 58 
. 9. William Orpe, 517, 

518 
Kirk V. Strickland, 449, 450 



L. 



Lakenham (The King 9.), n. 563 
Landale (Abemethy 9.), ^39. 5^2 
Uae9.Wheat,n. 31^ 



Langficid (Rogen 9.), c. Pagr 40 
Langstafie (Russell v.\ 514. 5l6 
Langton (Zinck 9.), 749- 753 
Lavabro 9. Walter, 284. 29i^ 

9. Wilson, 284. 291 

Lay tun v. Pearce, 15, 16 

Le Caux 9. £den, 594. 620 

Le Chevalier 9. Lynch, 170, 171 

Leake (Bush v.)i »• ^^^ 

— — — (Workman 9.), c. 67I 

Ledwick v. Catchjpole, a. 360 

Lee 9. White, 250 

Leeds (Pugh9.The Duke of), a. 53, 

& 185 ^ 
Leigh (The King 9. The Inhabitanta 

of), 46 
Lench 9. PargiUr, 68, 69 
Lewes (Barsillay i?.), «. 5S3 
yily 9. Ewer, 72. 74 
Lindo 9. Rodney, a. 6l3 
Lflisee (Wemyss ^.),324. 32t8 
Livingston 9. Mackeuie, c. 699^ If 

SOS 
Lloyd 9. lOnes, a. 213 

9. Skutt, 350. 333, &n,6S 

^ (Wiltshire 9.), 381, 382 

Lockyer (Gilbyr.), 217, 218 
London Assurance Compaiq^ 

Sainsbury, n. 707 
Long 9. Allan, n. 588, & 790 
Longchamp 9. Kenny, 137* 139 
Loraine 9. Thomlinson, 585. 588 
Lowe 9. Waller, 736. 744 
Lowry 9. Bourdicn, 468. 472 
Luther (The King v. Lvme Regis, on 
the Prosecution of Fane and), 

149. 160 
Luxton 9. Robinson, 620, 621 « 
Lyme Regis (The King 9. on the 

Prosecution of Fane,) 135. 137 
,M (The King v. on the 

Prosecution of Fane and Luther), 

149. 160 . 

(The King 9. pn the 



n 



Prosecution of Mitchell), 79- 86 
(The King v. on the 



Prosecution of Raymond), 177. 182 
Lynch (Le Chevalier 9.), ^7% 171 

M. 
Maberley 9. Sergeaunt, e, 700 
Mttcdowall V. Frazer, 260. 262 
Machell (Gale v.), n. 588,. & fi..79« 

Mackenzie 



INDEX. 



Mackenzie (IJvingston v.)» c. Page 

Macpherson t. Rorison, 217. 
Magnall (Hawkins v.), 466 ^ 467 
Alansfield (Phipard v.), n. 53 
Marlow (Wadliam v.)» n, 188 
Martin (Burnell t.), 417, 418 
Marty n v. Hind, 142. 148 
Mason v. Hunt, 297, 300 

* v. Sains bury, n. 707 

V, Skurray, 438 

Mather v. Corroick, c. 59 
Matthews (Doc, Lessee of), v. Jack- 
son, 175, 176 
Mftonsell (Jones v.), 302. 305 
Mauricetv. Brecknock, 509, ^10 
May (The King v.), I93. 195 
Mayne v. Walter, n. 583 
Mayor (Afilford r.), 55 
Medcalfe v. Hall, ff. 515 
Megit V. Johnson, 54^. 545" 
Meredith (Hiles v.), «. ^^ 
Meyer v. Gregson, n, 588, h 790 
Middleton (Hodges t\),431« 435 
Milesi (The King v.), 284 
Milford V, Mayor, 55 
Miller (The King v.), n, 554 
Milles V. Fletcher, 231. 235 
Mitcham (The King v. The Inhabit- 

antt of), n. 22(), & 56*4 
Mitchell (The King v. Lyme Re^is, 

on the Prosecution of), 79* 86 
■ (Right, Lessee of ), v. Side- 

botham, 7^9- 764 

- V, Rodney, ». 620 



Modigliuni (Baillie o.)' **• ^^^ 
Molyneux (Clegg v.)» 780, 781 
Montague (Sullivan v.)» I06. 113 
Morgan (The King v.)> 314 
Moss V. Gallimore, 279* ^83 
Mott( Francis v,)^c, 634 
Motteux (Bernardi v.)» ^7^* ^83 
Muller (Philpot v.)» »• 169 
Mulliner v. Wilkes, a. 96, ^' 431 



^N. 



Neville (Galbraith v.)» n. 5 
Newnhara (Furly r.), 419, 420 
Nobler. Kenooway, 510. 513 
Norris (Brady, Le:(see oi\v. Cubitt, 
31.40 



North (Goodtitle v.), Page 564, 58^ 

North Curry (the King ». 'I he Inha- 
bitants of), 63 1 

Northfield (The King r. The Inhabit- 
ants of), 6&9, 66 \ 

North Shields (The King v. The In- 
habitants of), 331. 333 

Nutt (Bond v.), 17. 366 
- (Schulbrcd r.)f ft. 438 



O. 



Offley (Puller r.),c. 512 
Ogden (Waters ».), 452. 455 
Orpc (Kinnersley ».), 56\ 58 ^ 

William (Kinnersley t'.), 5l7r 

518 
Oxlcy p. Bridge, 67 



P. 



•Paget p. Wheate, 669. 6/1 
Palmer r. Edwarda, n. 187 . 
Parbury (I'he King v. The Bank of 

England, on the Pxo^ecution of), 

524. 527 
Pargiter (Lench r.), 68, 69 . 
Parkison (Eden v.), 732. 736 
Pate (Doe, licssee of), v. Davy, it* 

716 
Pattison (The Earl of Ailesbury r.), 

28.30 
— — V, Banks, c. 165, L^" 
Pawson V, Barnevclt, ». 12 
— — r. Ewer, n. 1 1 
-- V. Snell, n. 11 
V, Watson, n. 1 1 



Payne V. Bacomb, 651 

— tJ. Rogers, 407 

(Samuel v.), 359, 360 

Peacock v. Rhodes, 6'6'd, GzG 

Pearce (Lay ton v.), 15, 16 

Pearse (Key v.),c.606^ & 619^ 

Pearson v. Campion, 629 

" V. lies, 556. 561 

Peele (Black v.), c. 248 

Penry ». Jones, 213 

Perkins (Astlin v.), c. 485 

Perry (White, Lessee of), v. Bertie, 

R. 53 
Peterkin v. Sampson, n. 330 

Philpot 



INDEX. 



Pkilpot ( Amistead vj) , Pag^ 23 1 | 

^. p. Mullcr, 11.169 * 

Pbipard 9. Mansfield, «. 53 
Pickins (Rann v.), n. 308 & 40£ 
Pitts (the King v.), 662. 664 
Plflistow V. Van Uxem, »• 5 
Planche v. Fletcher, 251 . 254 
PUutamour v. Staples, c. 79^ 
Plumbe (Abbot v.), 2l6, 217 . 
Plymouth Crbe King v.), c. 243 
Poiyblank v. Hawkins, 329, 330 
Poole (Chancellor v.), 764. 767 
Popham (Rose, Lessee of Roach v.), 

25, 26 
Poreau v* Hartley, ». 650 
Pott (Doe, Lesseeof Gibbons v.)» 710. 

722 
Powell o. \Vhite, 169 
Power V. Wells, n, 24 
Preston (Kingston r.), c. 689 
Price (Alsop v.% 160. 168 
*-— (Right, Leasee of Cater t7.]i 24 1 . 

244 

(Comerford p.)* 312. 314 

Pritchard v. Pugh, 262, 263 
Proctor (Bache v.), 382. 384 

Pugh (The King v.)> ^^S* ^91 
v.The Duke of Leeds, n. 53, & 

185 

(Pritchard v.), 262, 263 

Pullero. Offley,c. 512 

Polteney (IValpole r.), c 248. 250 

Putt (Doe, Lessee of Balch v.), c. 773 



R. 



ftadcliSe v. Eden, c. 701 

Kae (Scott i^.),c. 787 
Haincock v. Freemantle, c. 101 
Rann v. Green, n. 10 

■ r. Pickins, n. 308, & 406 

Raymond (The King t?. Lyme Regis, 

on the Prosecution of), 177, 182 
Rayncr (Wortley v.), 6$7 
Read (The Kins; v.), 486,487 

'V. \Villan,'422. 426 

Rees (Jones v.), a. 263 

ReeTes ( Walker v.)« 11.461 

Ren (Lessee of Hall), r. Bulkely, 

292. 293 
Rennalls v. Cooper, n. 108 
Reynolds v, Beerling, n. \12 



Rex vide King 

Rhodes (Peacock c), Page 633. 656 

Richards, v. Brown, c, 739 

■ qui tam^ v. Brown, 1 14, 

116 
Richmond (The Kingr. Bate, on the 

Prosecution of the Duke of) 387* 

391 
' Haswell, on 

the Prosecution of tlie Duke of), 

387. 391 
Right (Lessee of Cater), v. Price, 
241. 244 

(Lessee of Mitchell), r. Sidc- 

botham, 759. 764 

— ( Lessee of Shaw)> ©• Russell, c. 
761 

Riley(HayleyT'.),71,72 
Rivers (Brown ».), 472, 473 
Roach (Roe, Lessee of ), v. Pophami 

25,26 
Roberts (Chandler v.), 58. 6I 

V, Hartley, 311, 312 

Robinson (Lux ton v.)» 620^ 621 
Robson V, Calze, 228. 231 
Rodney (Lindo v.), a. 6l3 

(Mitchell r.), a. 620 

Roe (Lessee of Roach), v. Popham, 

25, 26 
Rogers (Payne r.), 407 

■■ V. Langfield, c. 40 
Rorison (Macpherson v.), 2i7 
Roubell (Thomson v.), n. 467 
Rous V, Hassard, c. 602 

— (Cookson, Lc!k»ee of), v. Rpus» 
c. 433 

Routledge (Doe, Lessee of Watson, 

v.),n. 716 

(The Kingr.), 551. 538 

RowUs V. Cell, a. 304 * 
Rushton V. Aspiiiall, 679- 684 
Russell V, l^ngstaffe, 514. 5l6 
(l^ight, Lessee of), ©. Shaw, 

c. 761 
Rust v. Cooper, c. 87 



Sainsbury (The London Assurance 

Company c./, «. 707 

• AJai»on v,)„ ». 707 

St. James, Bury (The King t?. The 

Inhabitants of ),». 227 



IKDEX. 



*,-~-\ 



St. John's, Southwark (The King v. 
the Inhabitants of) Page 2^5. 227 
St. Lawrence (The King v. The In- 
habitants of), c. 227 
St. Michaers, in Bath (The Kingv* 

The Inhabitants of), 630, 632 
Salomons v. Stavcly, n. 684 
Salucci (Johnson v.), n, 583 & 599 
—— (Woodmass u.), «. 583 
Sampson (Peterkin v.), n, 330 
Samuel v. Paync» 359, 360 
Sandwich or Swannage (The Kingr. 

The Inhabiunts of), 562, 563 
Schulbrcd v. Nutt, n, -438 
Scott v» Rae, c. 787 
Sealy (White r.) 49, 50 
Sergcaunt (Maberly r.), c. 7^0 
Shaw (lli§ht, Liessec of ), v. Russell, 

c. 70*1 
Shee (Clark v,), n. 698 
Shepherd v. Shepherd, c. 37 
Shipphard (Doc, Lessee of Watson 

vX 75. 79 
Shirley (Trinder v.), 45, 46 

■ V. Wilkinson, «. 306 
Shute 0. Ilornsey, c. 66S 
Sidebotham (Uight, Lessee of 

Mitchell, r.), 759- 764 
Simond r. BoydclU 268. 272 
Simpson (Doe, Lessee of,) v. Butcher, 

50. 54 
■ ■ ■' (Hassclls t).), n. 89 

■ V. Johnson, 7. 10 
Sinclair v. Eraser, c. 4 

Skeggs (Denn, Lessee of Earl Stan- 
hope v.). It. 184 
Skurray (Mason v.), 438 
Skutl (Lloyd r.), 350. 353, & n. 63 
Slater r. Carne, n. 431 
Smith V. Bromley, «. 696 ^- 

■ V. Dovers, 428. 431 

■ (Hemmings r.), n. 1*5 
(The King v.), 441. 446 

Snell (Pawsoa v.)t ''^ ^ I 
Southcote r. Braithwaite, n, 218 
Spiller (Johnson V.}, n. 167 
Spragge v. Stone, c. 35 
■Stainton v, Jones, n. 380 
Stanhope (Dcnn, Lessee of Earl of) 

V. Skeggs, 71. 184 
Staples (Plantamour vJ), c. 790 
(Thcllusspn v.), 438, 439, 

k n. 366 



Stathsm v.Bell, n. Page 65 
Stavely (Salomons v.), m.684~ 
Stevens V, Carrington, 27i 28 

(Davie r.), 321.324 " 

Stewart (Worral v.), «.72 
Stockland (The King v. The Inha- 
bitants of), 70, 71 
Stone V. Forsyth, 707- 709 

{Spragge v.), c, 35 

Stracyr. Hulse, 411. 417 
Strathan (Gwodright, Lessee of Car- 
ter, r.), n, 53 
Strntton (The King t>.), 239. 241 
Strickland (Kirk r.), 449, 450 
Stuart ». Wilkins, 18.21 . 
Stupart (Bean r.), 11. 14 
Suffolk (The King p. The. Justices 

of), «. 554 
Sullivan x?. Montague, IO6. I IS 
Surecold (Durrant r.), «. 22» 
Sutton (Johnston p.), 254, 255 
Swannage or Sandwieh (The King 

V. The Inhabitants of), 562,563 
Sweetapple (Appleton r.), ». 515 
Syderstonc (The King w. The Inha- 
bitants of ), ff. 441 
Sycrs r. Bridge, 527. 531. 



T. 



Tamm r. Williams, ft. 380 
Tarlton v. Fisher, 671 , 677 
Taunton, St. James (The Kin:; v. 

The Churchwardens of), c. 83 
Taylor (Austin r.), 343 
■' (t)<^n, Ixssce of) v. The 

Earl of Abingdon, 473. 476 
V, Whitehead, 745. 749 



Thellusson v. Fcrgusson, 361. 370 

V. Fletcher, 31.3, 3l6 

V. Staples, 438, 439, & 

n. 366 
Thomas (Duncan r.), 196 

(Jones V,), «. 263 

(Williams r.), «. 751 

ThomlinsJh (Loraino r.), 585. 588 
Thompson (Vanderwoodst v.), c. 

609 
Thomson v. Roubcll, ». 467 
Thornton v. Dallas, 46. 49 
Till (Hooper v.), J98. 200 
Toms (The King v,),401. 406 

Townshcnd 



Townjhend (The King t>.), Paae 

Trinder r. Shirley, 45, a6 

Trumper v Carwardine, c. 202. 206 

Tjne V. Fletcher, c. 587 

U. 

UBdwbarrow (The King v. The in- 

habitants of ), SOp. 311 
Uttoxeter (The King v. The Inha- 

tatanu of), 346. 350 

V. 

JWenroodst v. Thompson, c. 600 
JM Uxem ( PJaistow t..), «. 5 
Mghan (The King x,.). si6. 517 
*w nn (Boulogne t>.), n. 467 
liplant (Le) Ca«e of, 600 



INDEX. 



W. 

Ja^ham v. Marlow, u. 188 
Wwker (Ash v.) , c. 95 

V. BurneU, 317.320 
V. Chapman, c. 47 1 
V. Reeves, ». 461 
W.M ,?• Witter, J. 7 
^«fler(Lowev.).736.744 
^«poer. Pulteney,c.248 
ff*Wl (The King%. The Inhabit- 
wti of), c. 364 
"alter (Lavabre v.), 284. 291 
r-7^ (Mayne v.), n. 583 
»»gwn (The King v. Lord), t.. 

Jard V. Honeywood, 61. 63 
JJ^gJ^eech, Lessee of), ». Hull, 

We. White, Lessee of White, 

Ja«p,Wybard,246,247 
»«eTjr.Ogden,452.455 

*atson (Pawson r.). «. n 
ir~~ »• Romledge, «. 716 

'»rf.75!^9^*"''''^''-^^'P'- 
"^'"a (Devon v.), 86. 93 
?r~-i'- FuUarton, c. Zis 
"-;jl (The King. .),'n6. Ill 









Webster o. Bannister, Page 393. 397 
Welford (Goodtille, Lessee of Fow- 

lerr.)» 139. 141 
Wells (Goodright, Lessee of Alston, 
f), 771.780 

(Power v.), n. 24 

Welsh V. Hole, 238, 239 
Wemyss v. Linzee, 324. 328 
Weston p. Downes, 2S, 25 
Whalely (White, Lessee of) v, Haw- 
kins, If. 23 
Wheat (Lane r.), ». 313 
Whcate (Paget ».), 669. 67l 
Wheatman (The King v.\ 345, 345 
Whitaker (Boyce x^J, 94. 97 
Whitbrearf (The King v.), 549. 555 
H hitcomb r. Whiting, 552. 654 
White (Jeflfery p.), 476. 477 

(Lee r.), 256 

(Lessee of Bertie, Periy p.) 

(Powell v.), 169 
V, Sealy, 49, 50 

(Lessee of White, Warner r.v 

n. 344 ^ 

Whitefield v. Hunt, n. 727 

Whiting (Whitcomb p.), 652. 654 

Whittal (Crawford p., ». 4 

Wiglesworih v. Dallison, 201. 207 

Wilkes (MuHiner p.), ». 96, & 431 

rrr— <WyUiep.),519. 524 
Wilkins V. Carmichael, 101. 105 

(Stuart v.), IS. 21 

" V. Williams, «. 263 
Wilkinson (Bailly p.), 671 

; (Shirley p.), «. 306 

Willan (Read v.), 422. 426 
Williaijis v. Frith, 198 

— (Jones p.). 214,215 

— — (Tamm v.), u. 380 

- V' Thomas, n . 75 1 
— - — (Wilkins p.), «. 263 
Williamson (Coghlan v.), 93 
Willis V.Baldwin, 450,451 
Willson (Janson p.), 257. 266 
Wilmot V. Horton, n. 702 

— (Lavabre p.), 271. 278 

Wi son (Ayres p.), 385, 386 

Wiltshire p. Lloyd, 381, 382 
Winchcomb (The King r. The Inha- 

bitantsof),391.393 
Winckles (Goodtitle, Lessee of) v. 

Billington, 753. 758 

^ ^ Witter 



INDEX. 



Witter (Walker t.). ^H^ 1- 7 
Wivelingham (The King v. The In- 
habitants of ), 767. 770 
Woodbridge (Bermon ©.)» 7S1- 787 
m (Heskuyson v.), n. 166 

Woodmass (Salucci v.), n. 583 
Wooldridge -w. Boy dell, 16. 18 
WooUey v. Cloutman, 244. 246 
Workman v. Leake, c. 67 1 
Worral «?. Stewart, ». 72 
Wortley v. Rayner, 637 
Wright (Bradbury v.), 624. 628 

■ (Bristow v.), 665. 669 
m> V. Lord Cadogan, n. 53 

Wyburd (Wase p.)> 246, 247 



Wyllie V. Wilkes, Page 519. 524 
Wynne (Goodright, Lessee of ) v« 
Humphries, n. 52 



Y. 



Yates V, Freckleton, 623, 624 
Yorkshire (The King v. The Justices 
of), 192, 193 



Zinck V. Langton^ 749. 755 



INDEX 



INDEX 



OF 



CASES QUOTED 

FROM OTHER BOOKS. 

Vhether r^entioned in the Text of the Original, or in the Notes of either 
of the Editions of these Reports, including the present.^ 



A. 

ABDY's Case, Page 538 

Abrahams v. Bunn, 247 

Absorr. French, 7^6 

Acberley v. Vernon, 38. 71 6> 717, •• 

Acton V. Eels, 6l 

Adams r. Kerr, 93 

Agttiiar v, Rodgers, 272 

Alderson r. Temple, 259. 296 

Allen v. Peshal, 253 

Altham ( Lord) v. The Earl of Angle- 
sea, 26 

Amey v. Long, 56l 

Anderson v. Pitcher, 7^ 

Andre r. Fletcher, 471. 8 16 

Andrews v, Fulham, 66^ 493 

Appleby v. Dods, 542 

Archer r. Botbenham, 126 

Argyle r. Hunt, 379 

Arlington (Lord) v. Merricke, 214 

Arton V. Hare, 66 

Ashby tJ. White, 351 - 

Assievedo v. Cambridge, 6l7y •• 

Astley V. Reynolds, 698 

V. Young, 678 

Attorney-General (The) v, Brercton, 
143, 144 

— (The) 17. Gill, 267 

Atwood (Vincent v.\ 60 

Anbertv. Walbh, 471 "" 

Audley v. Duff, 365 

Auger V. Wilkins, 378 

Auriol v. Mills, 100 

Austen v. Gibbs, 438 

V. The Executors of Sir Wil- 
liam Dodwell, 688. 693 

Austin V, Jervoyse, 692> 693, 694 

' V, Taylor, o. 343 

Avelyn v. Ward, 66. 493. 505 

Aylett v.. Lowe, 6 

B. 

Bachurst v, Clinkard, 651 



Backwell v. Hunt, Page 42 
Badkin v, Powell, 40 ^ 
Bagg*s Case, 80. 154 
Bagot V. Orr, 446 

V. Oughton, 569' 573, 574 

Bagshaw v. Spencer, 340, 341 

Baillie v, Casalet, 678 

Baker's Case, 1 30 

Ball V. Pai tridge, 549 

Ballingalis v, Gioster, 55 

Barbe v, Parker, 669 

Baring v. Clagett, 575 

Barjeau v. Walmsley, 743 

Barker v. Edmunds 669 

Barnard (Doe, Lessee of) p. Reason^ 

267- 757 
Barnes v* Tromponsky, 93. 2l6 
Barton v. Webb, 214 
Basset t7. The Mayor of Barnstaple^ $4 
Bauerman v. Radenius, 407 
Baxter r. Barfield, 70 
Bayley v. Grant, 102. 540 
Baynharo v. Matthews, 429, 43Q 
Bearcroft (Ex parte) j 200. 
Beatson V. Schank, 278 
Beaufoy fJExparieJ, I68 
Beckley f>. Xewland, 40 
Beck withes Case, 26. 44 
Beech v. Paxton, 68, 69 
Becc))^r^s Case, 190 
Bell V. Burrows, 405 
Bellasis v. Burbrcck, 45?". 46l 

V. Hester, 464 

Belton (Ex parte J^ 5i 1 
Beqnet's (Master) Casr, 665 
Bennington v, Taylor, 203 
Benson v. Parry, 236 
Bcntv. Baker, 141.375 
Berrington v. Parkhurst, 484» n. 
Berry v, Arundel, 663 
Bertie v. Falkland, 36 
Bevan v, Detaj^y, 207 
Beviston vAlassey^ 762 

C c 2 Bickerdike 



^ 



.« 



INDEX. 



Bickerdike v. Bellman, Page 514 
Bilbieu. Lumlcy, 471 
Billerst.Bowles, 3l6 
Billett i\ M'Arthy, 97, a. 
Bingley's Case, 604 
Birch V. Wood, 143, 144 

V. Wright, 283 

Bird V, Applcton, 438 

— v. Randal, 110 
Bbhop V, Young, 55 
Bize V. Fletcher, 285 
Biackwell v. Nash, 686 
Blakey v, Dixon, 683 
Bland v. Haselrig, 652, 653 
Blandford v. Andrews, 693, 694 
Blencoe (Crusoe, Lessee of) v. Bug- 

by> 57. 183, 184, 185 
Blundwell u. Loverdell, 453 
Board r. Parker, 382 
Bodily V, Bellamy, 753 
Body V, Tassel, 236 
Boehm v. Bell, 620 
Bogg V. Rose, 71 
Bois V. Bois, 377 
BoUand v. Pritchard, 466 "^ 
Bonafous v. Walker, 5 
Bond V, Gonsalez, 368 

— V, Seawell, 37 
Bones v. Booth, 706 
Boone v. Eyre, 691 
Booreman's Case, 354, 355 
Booth V. Lord Warrington, 656 
^— *- (Bones v.), 706 
Boothroan v. The Earl of Surrey, 42 
Boraston's Case, 755 

Borman v. Bellamy, 384 
Bosanquet v» Dashwood, 698 
Bosworth r. Philips, 72 
Bott r. Brabalon, 143 
Boucher f. Lawson,'6 
Bowden v. Vaughan^ 13 
Bowles V. Bradshaw, 4 "^ 

V. Langworthy, 2l6 

Bowton v» Nicholls, 752 

Bowyer v, Baraptpn, 247- 741, 742, 

743, 744 
Bradshaw r. Fairholme, 170 
Brampton v. Crab, 245 
Brandon v. Curling, 253, a. 
, ■ ^ r. Nesbit, 253, a. 650 
Brangwin v. Perrot, 50 
Bralhwaitc's Case, 159 
Biee (Roe, Lessee of) v. Le<5i, 20o 
Bret^ V. Rigden, 339; 340 



Bretton i% Cope, Page 594 
Brewster v. Kitchen, 625. 628 
Brice v. Carr, 766 
Bridges v. Raymond, 678- 
Bridgewatcr (The Case of the Coun« 

tess of), 322 
Bright V, Purrier, 55 
Bristow r. Towers, 253, a, 650 
Broadfoot's Case, 210 
Broadwait v, Blackerby, 313 
Brook V. Willett, 678 
Brooke v. Warde, 34 
Brookes v. Lloyd, I64 
Broome v. Hoare, 184 
Brown v. Franklyn, 605. 6l2. 6I8 

V. Fulsbye, 236 

■ V. Harraden, 62 

-— — V. Heathcote, 104 

V. Thompson, 35. 37. 39 

Browne (Doe, Lessee oO «^- Holme 
and Longmire, 265, 266. 505. 758 
Browning's Case, 210 

r, Beston, 58 



— V. Morris, 698 



Brownsword t*. Edwards, 496. 509 
Bruce*sCase, 151. 154, 155, 156. 159 

v. Rawlins, 3l6 

Brymer (Ex parte J ^ 168 

V, Atkins, 619, 620 

Buchanan v. Rucker, 4 

Buck V. Wright, 283 

Buckingham (The Duke oO v.. Lord 

Antrim, 568 
Buckley v. Rice (Thomas), 475 
Bullock V, Barrow, 797 
Bunker t\ Cooke, 36 
Bunter i\ Coke, 7^4 
Burgess v. Wheate, 526 
Burnsall v. Davy, 268 
Burton (Expartt), 101 
— — V, Thompson, 255 
Bute (Lord) V. Grindall, 305 - 
Butler V. Swinnerton, 45 
Buxenden r. Sharp, 684 

C. 

Call V, Dunning, 2l6 

Callow (Roe, Lessee of) v. Bolton^ 
760,761,762,763 

Cam V. A^der, 471' 

Cambridge (The King v. The Cor- 
poration oO^ ^00, 401 

. (The king v. The Vice- 

Pbancellori &c. oQy 535 

Camden 



INDEX. 



Camden r. Anderson, Page 255 

(Lord) V, Home, 354. 620 

Cameron v, Lightfoot, 674, 675 

Campbell r. Bordell, 74 

■ V, French, 55 

r. Jones, 691 

Canning (Elizabeth's) Case, 76S 

Cardwell r. Martin, 736 

Carleton v. Brightwell, 205 

• (Lessee of Griffin) r. Grif- 
fin, 38 

Carlisle (Mayor of) r. Blamire, 46 1 

Carter r.Barnardiston, 499.505 

r. Boehm, 733 ^ 

• — - i\ The Royal Exchange As- 
surance Company, 17^ 365 

r. Murcot, 444 

Carver. Vide Karvcr 

Castle r. Burdjtt, 465 

Caswall f -Ex parte J y 45 

Caswell (Ex parte )y l65 

Cadin V. Milner, 330 

Cazalet v. St. Barbe, 234 

Cbaproan v. Flexman, 218. 221 

"■ 17. Koops, 651 

Chamock r. Worslcy, 45 

Cheddiugton (the Case of the Rector 
of), 52 

Cheshyre p. Dun ball, 444 

Chesterfield (The Earl of) v. Jansen, 
740 

Chilton r.Wffin, 166 

Chinnery V. Blackburn, 105. 46l 

Cbolmley's Case, 755 

Christopher v, Christopher, 35. 37, 

38,39 
Chudleigh's Case, 755. 776 
Churchill V. Wilkins, 15 
Clahrickard (Lord) Ex parte y 168 
Clark r. Bradshaw, 330 
• — - V. Cock, 299 

V. Glass, 431 

Clay V, Sudgravc, 102 

Clayton v. Simmonds, 291 

Ciegg's Case, 180 

Clifton V. Jackson, 491 

Coan V. Bowles, 7O9. 794. 752 

Cochran v. The Earl of Buchan> 6 

Cock V. Ratcliff, 96 

Cockshot (Ex parte), 93 

Cockshottu. Bennett, 101.742.697 

Coke V, Bullock, 34 

Cole r. llawlinson, 36. 762. 764 

Collet V. Lord Keith, 5 



Collins V. Blantem, Page 96 

■ V. Forbes, 320 

■ V. Martin, 6^6 
^— — r. Lord Matthew, 7 
Coll is V. Emmet, 51^ 
Colthirst V, Bejushin, 755 
Combe t;. Pitt, 16 
Comm3'n v. Kincto, 305 
Compton r. Bedford, 91 
Concsbie v, Rusky, 716 
Cook V. Cook, 323, 432 

V, Harris, 457^ 45S 
V. Pimhill, 683 
Cooka r. Munstone, 651 

V. Sayer, 678 

Coombe v, VVestwoodhay, 440 

Coope V, Eyre, 373 

Coryton r. Lithebyc, 218. 221 

Cotterell r. Tolly, 781 

Cotton 17. Thurland, 471 

Coulson r. Coulson, 337 «» tnarg. 

340, et $eq, 
Cowley V. Dunlop, 166 
Cozen's Case, 498 
Craddock v. The Duke of Devonshire, 

727 
Cranraer's Cas?, 491, 492. 497 
Cranvell v. Saunders, 34 
Crawford r. Hunter, 470 

1;. Powell, 83 

Cremer r. Dent, 108 
Cripps r. Rcade, 657 
CromweU's Case, 45 

's (Lord) Case, 97 

Crookei'. Davis, 218 

Crosby (Lord Mayor of London, th« 

Case of )^ 156 
Crossly r. Shaw, .314 
Crusoe (Lessee of Blcncoe), r.Bugby, 

57. 183, et aeq. 
Cudlip V. Bundle, 668 
Cumberford's Case, 570, 571. 574 
Cunliffe r. Softon, 93. 2l6 
Cuthbert i?. Haley, 744 

D. 
Dacres (the Case of Lord), 211,212 
Dahl r. Johnson, 330 
Dalmada r. Mottrux, 255 
Dalton (or llobait) v, Hammond, 

725 7'29. 
Daniel v, Ublcy, 45 
Darby v. Coscus, 37 S 
Darling v. Hill, 665 

C c 3 Darnal 



V 



INDEX. 



I^amal (The King c). P^ge 663 
Davws V. Norton, 77 f 78. 505 
■ t>. Pearce, 732 

Davis V. Levingf 256 

^ V. Mazzinghiy 468 
Day t7. Hanks, 678 
— tJ. 8avagpf 126 
De Bernales v. Fuller, 3/6 
Deerly v. The Duchess of Mazarine, 

253 
Deeze C Ex parte J^ 103 
De Gaiiion v. Victor Hard L'Aigle, 

316 
De Hahn v. Hartley, 14 
De Havilland v. Bowerbank, 376 
Delaney v. Stoddart, 386 
De Moranda v. Dunkin, 624 
Den V, Bagshaw, 340 
*— (Lessee of Geering), v. Shen- 

ton, 268 
Derby (HArl of) v. Taylor, 187 
Deshons v. Head, 227 
Deslaux v. Hood, 63 
Dcvallar (The Executors of) v. Her* 

ring, 635 
Devenish v. Mertins, 308 
Deyton's Case, 154 
Dickson r. Clifton, 677 
Dike and Dunstan*8 Case, 749 
Dive V. Manningham, 97 
Dixon's Case, 210 
Dodsworth v, Bowen, 313 
Doe i». Archer, 50 

(Lessee of Spearing) 0. Buck- 

ncr, 

V, Bumsall, 268 

(Lessee of Burden)^ v. Bunrille, 

53 

V. Calvert, 570. 573, 574 

— V, Carlcton, 494. 496 

— (Lessee of Briscoe) v. Clark, 
760 

(Lessceof Wrigtit) v.Child,760 
V. Collib, 267 
t?. Cooper, 490 

— (Lessee of Hanson) v. Fyldes, 
268 

(Lessee of Browne) t?. Holme 
and Longmire, 265. 505. 758 

— r. Kett, 340 
t'. Lancashire, 39, 40 
(Lessee of Bristowe) v. Pegge, 



Doc (Lessee of Barnard) v. Reason, 
Page 267. 757 

V. Snowdcn, 207 

(Lessee of Hodsden) v. Staple^ 
23. 39. 721 

r. Sybourn, 23 

V. Wandlass, 486 
— (Lessee of Duckett) v. Watts, 
485 

V. \Vhai:ton, 23 

(Lessee of Odiarno) v. White» 
head, 45 

(Lessee of Vessey) v. Wilkin- 



721 



V. Perryn, 268. 504 



son, 79 

(Lessee of Child) v. Wright, 
760 

V. Wroot, 23 
Dormer v. Fortescue, 484 ^ 
Drewry v. Twiss, 667 
Duncombc v. Duncombe, 343 
Duplein v. De Roven, 4 
Duppa V, Mayo, 486 
Dutton V. Poole, 144, 146 
■' V. Solomonson, 55 

E. 

Earle (Sir Thomas's Case), 80 
£die V. The East India Company, 640 
Edmonson f>. Machell, 252 
Edwards v. Child, 277 
V. The Countess of War- 
wick, 776 
Edwin V. The East India Company, 

277 
Ekins V, Mackhole, 512 

Elkin V. Wastell, 728 
Ellis V. Smith, 244 

^^v. Wall, 316 

V. Warncs, 742. 7^4 

Entwistle v. Shepherd, 753 
Estcourt V. Warry, 505 
£4? parte Bearcroft, 200 
Beaufoy, 168 

. -— Bel tun, 521 

m<, ' Brymer, I68 

■ ■ Burton, 101 
■ Caswall, 45 • 

Caswell, 165 

— Clanrickard (Lord), I68 

Cockshot, 93 

Deeze, 103 

■ Green way, l65 
— — Grooroe, 1 65 

' ■ Le Compte,.52I 

Ex parte 



INDEX. 



Ex parte May d well. Page 168 

; MicchelU 165, 166 

Shanks, 103 

Williams, 199 

— — Winchester, 521 

Exall r. Partridge, 139 

Exeter (The City of) v. Clyde, 155. 

157 
^ (Dean and Chapter of) v» 

Seagell, 217* a. 
" (The Mayor of) v. Trimlet, 

7^9y 730 
Eyre v. Eyre, 35 



F. 



Faulkner t. Wise, 466 

Feise v. Randall, 697 

Feltmakers* Company V. Davis, 158 

Fen V, Alston, 430 

Fenton o. Ruggles, 467 

Ferrers (Lord) v. Shirley, 93 

Fielder v, Starkin, 24 

Fieldbouse v. Croft, 231 

Filewood v, Popplewell, 60 

Finch V. Tbroginorton, 58 

Findal v» Brown, 515 

Fisher r. Lane, 380 

Fitzherbert v. Mather, 261 

Fitzroy v. Gwillim, 698 

Fletcher v, Bathurst, 100 

■ r. Smeaton^ 764 

Floyer v. Edwards, 7*^* 744 

Foden r. Haines, 95 

Foott V. Coare, 245 

Forbes v. Phillips, 217» a* 

Ford 0. Burnham, 228 

— - V. Grey, 485 

r. Hopkins, 512 

V. Maxwell, 200 

V. Parr, 108 

Forse v. Hembling, 35 
Forth V, Chapman, 499. 503 
Foster v» Bonner, 62 

V, Wilmer, 17. 365 

Fountain r. Cook, 141 
Fowlis T. Mackintosh, 330 
Fox r. Collyer, 573 
Francis's Case, 212 
Frank v. Stovin, 340 
Freeman r. Gwyn, 263 
Frenche's Case, 716 
Frith r. L«roux, 753 
Frogmorton v, Wright, 764 
Fuller r. Fuller, 339, 340. 345 
Furtado v. Rogers, 253, a. 736 



G. 



Gale V. Machell, Page 790 
V. Reed, 214 

V. Wulsh, 684 

Gamba v, Le Mesurier, 253 
Gardiner v. Croasdale, 732 
Gardner v. Jessop, 381 
Gateward's Case, 126 
Geering (Den, Lessee of) v. Shen- 

ton, 268 
Gibbons v. Caunt, 39 
Ginger v. White, 434 
Gist V. Mason, 650 
Glassington v. Rawlins, 463. 465 
Glazcbrook v. Woodrow, 691 
Glazier (Goodright, Lessee of) v* 

Glazier, 40 
Goddard v. Vanderhydcn, l65 
GoiT, gill tarn, v, Popplewell, 114 
Good V. Watkins, 307, a, 
Goodman v. Goodright, 49O. 497» 

et aeq. 
Goodrighto.A1lin,764 

■ V, Clanfield, 40 
— — i V. Cornish, 493. 496 
— — (Lessee of Glazier) v, Gla^ 



zier. 40 



(Lessee of Rolfe) v. Har- 



wood, 40. 731 

V. Knot, 721 

■ V. Stockcr, 760 

V. Wright, 339 



Goodtitle V, Herring, 490 
- V. Jones, 23 

V. Otway, 39 

Goodwin r. Goodwin, 433 

^ V. West, 558, 559, 560 

Gordon v. Morley, 74. 368. 734 

■ V. Secretan, 2l6 

■ V. Swan, 376 
Gore V. Gore, 496 
Goss V. Tracy, 141 
— • V. Withers, 232, 233. 617 
Gould V, Jones, 93 
Grant v. Vauglian, 634 
Grantham r. Haw ley, 204 
Grayson v, Atkinson, 244 
Green v, Bcnnet, 115 

■ V. Farmer, 103 

r. Hearne, 31 6 

Greenhill v. Greenhill, 718 
Greenway (Ex parte), l65 

I GriflRn (Carlton, l^essee of) v. Grif- 

I fin 5tft 



fin, 38 
Cc4 



Griffiths 



INDEX. 



Griffiths V. Williams, Page 624 
Groome (Ex parte J, 1 65 
Gulliver v. Drinkwatcr, '510. 589 

V. Wicket, 65. 499 

Gwinnett v. Philips, 669 

H. 

Habergham v. Vincent, 506. 508 
Haclkinson v. Robinson, 233 
Hague V. Rolleston, 296^ 
Haman v. Truant, 429 
Hamilton v, Mendez, 14, 232» 233 
Hammond v. Toulmin, 1^8. 584 
Hanbecke (the Case of Martin Van), 

S36 
Ilandcock v. Baker, 360 
Hankey v. Smith, 438 
■ t>. Wilson, 654 

Hanson (Doe, Lessee of) v. Fyldes, 

268 ' 

Harbin v. Green, 221 
Harper v, Carr, 307« a* 
Harris v. Barnes, 494, et seq, 
V. James, 1 1.3 



- V. Oke, 651 



Harrison v. Sharp, 205 

Hartop V. Holt, 351, 352 

Hatfield v. Linguard, 449 

Havithbury v. Harvey, 559 

Haycraft v. Creasy, 656 

Hayman v. Gerrard, 6I. 97* 431 

Hays V. Bryant, 9 

Haywood v. Davis, 96' 429 

Hedges v. Sandon, 96. 430 

Heley v. ^gs, 115 

Hemings v, Robinson, 652 

Henderson v. Withy, 6I 

Henkle v. The Royal Exchange As- 
surance Company, 254 

Henn's Case, 746, 747 

Henriques o. The Dutch West India 
Company, 115 

Hensloe's Case, 545 

Hereford's Case, 80. 82 

Heron v. Edwards, 313 

Herrics v. Jamieson, 5 

Hew it v. Mantell, 316 

Heydon r. Heydon, 379. 651 

Ileylin o. Adamson, 635 

■ V. Hastings, 652 

Hickman v. Colley, 245 

Hide V. Mason, 40 

Higgins V. Dowlcr, 505 

Hiles V. Meredith, 263 



\ 



Hill V. Carr, Page 27- 766 

Hippel V, King, 330, a, 

Hitchin v, Stevens, 681 

Hoare v, Contencin, 373 

Hobart (or Dalton) <v. Hammond, 

725. 729 
Hobson V. Campbell, 467 
Hockrill (or Hockley) r. Merry, I67 
Hodges V. Steward, 635 
Hodgkinson v. Wood, 501 
Hodgson V. Bell, 397 
Hosan v, Jackson, 764 
Holby V. Bray, 97 
Holdfast V, Martin, 764 
Holdipp V, Otway, 3l6 
Holland v, Jackson, 45 

V. Johnson, 217f <>« 

V. Palmer, 228 

HoUis V. Carre, 766 

Holman v. Johnson, 253 

Holroy v. Ebizson, 752 

Holt 0. Scholefield, 377 

Hookc v. Moreton, 540 

Hooper v. Smith, 87 

Hopkins v. Hopkins, 340. 492. 494. 

496. 509 
Hopwood r. Barefoot, 626. 628 
Horn r. Baker, 320 
Horncastlc r. Haworth, 272 
Horton v. Whitaker, 63 
Hotham v. The East India Com* 

pany, 69^ 
Hodghton V. Day, 214 
Houle V, Baxter, 166 
Howson V. Hancock, 471. 697 
Hubbard v. Pacheco, 468 
Huisb V. Philips, 429 
Hunt V. Singleton, 567 
Hunter r. Potts, 17O 
Husscy r. Jacob, 742, 743, 744 
Hutton V, Simpson, 339, 340 

I. and J. 

Jackman r. Hoddesdon, 725, 726 
Jackson v. Lomas, 697 

r. Trindcr, 467 

V. Vernon, 105. 461 

Jacky V. Butler, 651 
Jaques v. Goligbtly, 698 

. V. Withy, 472. 697, «. 

Ibbetson v. Beckwith, 434. 764 
Jcffery (or Jefferys) «. Legender (or 

•Legendra), 74 
Jenkin v, Prichard, 483 

Jenkins 



INDEX. 



Jenkins (Lessee of Yate) v. Church » 

Page 54 

V. Whitehouse, 709 

Jennings v. Webb, 53 
Imlay v. £llefseii, 450 
Johnson v. Collings, 299 
V. Lee, 629 



-. V.Smith, 62. 112 



Jonas V. Greening, 245 
Jones V. Morgan, 340 

V. Randal, 594 

V. Westcomb, 65. 79 

Israel V. Douglasy 138 

K. 
Kaye v, Dc Mattos, 217 
Keay v. Rigg, 247 
Kcllner v. Le Mesurier, 253, «• 
Kemp V. Crews, 396 
Kenebel v. Scrafton, 39 
Kensington v, Inglis, 253, a^ 
Kewley v. Ryan, 18. 366 
Kinfare v. Kingswiuford, 564 
King V. Marsack, 97 

V. Melling, 433. 496 

— . (The) V. The Mayor of Abing- 
don, 83. 154, 155 

V Aire Navigation, 305 

v. Amery, 437 

V. Barnard, 536 



— V, Berlcshire Justices, 



191 



V. Bermondscy, 141 

— r. The Inhabitants of 

Bishop's Hatfield, 391 
■^— V. Bowes, 467 
— — — V, Boyal, 156 
—- 17. The Inhabitants of 



Br^mshaw, 564 

V. The Inhabitants of 



Bridgoford, 70, 71 

• V, Brighthc1m8tone,658 

V, Brograve, 563 

■^— — — V, Broom, 605 
■ V. Bryant, 486 
-^ V. Buckinghamshire Jus- 



tices, 191 



^ r. The Inhabitants of 
Buckland Dcnham, 335 

V. Bury, 194 

V, The Corporation of 



Cambridge, 400, 401 

V. The Vice-Chancellor, 



&c. of Cambridge, 535 



King (The) t?. The Inhabitants of * 
Carshalton, Page 226. 564 

- V. The Inhabitants of 
Castlechurch, 392 

V. Cheshunt, 563 

— V, Bishop of Chester, 526 
-v. The City of Chester, 84 

r. The Mayor of Chi- 
chester, 136^37 

■ r. Clapham, 154 

V, The Inhabitants of 



Clapham, 71 

■ V. Clarke(Thoma$), 18S 

■ V. Cleg, 633 
V. The College of Phy- 



sicians, 355 

— i ' p. The Inhabitants of 



Crosscombe, 309 
— — ^-* V. Crowther, 346 
■ ■ ■ ■■ V. Darnal, 633 

V. The Mayor of Derby, 



80 



191 



V, Derbyshire Justices, 



caster, 155 



V. Dickin, 81 

V. The Mayor of Don* 



o. The Inhabitants of 



Ealing, 46 

— — — r. Eaton, 751 
— — — V, Ecclestone, 335 
— ^— — V. Edington, 632 
— ■' V. Emden, 194 

r. Erith, 259 

■ V, The Inhabitants of 
Fifehead Magdalen, 310 

— 0. Flintshire Justices, 



193 



V. Folkstone, 226 
17. Gamlingay, 53 
17. Gibson, 377 
V, Mayolr, &c. of Glou« 

17. Goodcheap, 118 
... X7. Mayor, &c. of Gram- 
pound, 135 

V. The Inhabitants of 



cester, 



Gravesend, 664 

i7, Grunwell and Win- 



ship, 333 



122 



r. Haigh, 332 

and Waller v. Hanger, 



V, Ilann, 589 



King 



INDEX. 



King (The) «. Heaveni Page 157 
.— V. The Mayor of Here- 
ford, 179. 181 
1 V. Herefordshire Jus- 



tices, 193 



V. Hill, 83 
■- V, Home, 158 
-■ V. Hutchinson (Mayor 

of Carlisle), 153 

'V. James, 751 

— — -— V, Maurice Jarvis, 346 
V, JeiTerys and Swan, 



240 



V, The Inhabitants of 
Intricton, 770 

' I'. Jones, 463 
V, Killct, 469. 487 

V. The buchessof King- 



ston, 4, 5 



t\ The Inhabitants of 
, King's Norton, 335 

V, Ladock, 70 

V. Lambert, 82, 83 

V, The Inhabitants of 



Lambeth, 405 

■ V. Lancashire Justices, 



420 



pool, 155 



V. The Mayor of Liver- 

V. London, 97. 401 

V. Lopen, 770 

V, The Inhabitants of 

Lowess, 657 9 €58 
V. Loxdale, 349 

V. The Mayor of Lynne, 



82. 85. 154 



V. The Inhabitants of 

Macclesfield, 335 
— V. Maddern, 563 
— — — V. Mann, 112 

V, The Inhabitants of 



Marwood, 770 

17. Messenger, 210,211, 



212 



V. Micklefield, 118 . 
V, The Justices of Mid- 
dlesex, 349 
— — — V. Middlezoy, 2l6 

V, The Inhabitants of 



Minchinharapton, 663 
-^-^— V. Moore, 240 
— — — V. Morely, 549 

V, The Inhabitants of 



Natlandi 631, 632. 770 



King (The) v. The Inhabitants of 
Navestock, Page 440, 441 

■ V. The Ma^or of New- 

castle, 157 



V. Newell, 350 
— — — V, Newington, 418 

— V. The Inhabitants of 

Newstead, 440, 441 

V, The Inhabitants of 



Newton, 440 

V. North Nibley, 335 

• r. Nudigate, 666 

— — V. Over, 393 

V. The Inhabitants of 



Painswick, 631 

V. Palmer, 427 

. x>. Pearce, 487 

■ ■ V. Sir Henry Penrice, 82. 

— V, Percival, 19I 

— V. Perkasse, 662, 663, 



664 

V. Pippct, 164. 669 

^, Poland, 308 

— — - V. The Inhabitants of 
Preston near Faversham, 66O 

_• t,. Purnell, 240 

— — V, Rebow, 118 

— — V, Richardson, 80. 153, 



et sef. ISO 

-^ V. The Inhabitants of 

Ringwood, 563 

-^— — V. William Rogers, 81 
V. The Churchwardens 



of Rotherhithe, 117 

r. Royce, 210 

" V. Rudgcly, 46 

V. The Inhabitants of 



Saint Agnes, 335 

V, Saint Andrew's, Hol- 



born, 46 



V. The Inhabitants of 
Saint Giles's in the Fields, 10 

V. Saint Michael's, Co- 



ventry, 418 



ford, 70 



V. Saint Paul's, Bed- 



V. Sandford, 658 

V, The Inhabitants of 



Sarrat, 564 

— — - V. The Inhabitants of 
Saxmundham, 10 

— u, Sewel, 743 

r. Shrewsbury (Mayor 



of), 157 



King 



INDEX. 



King CTHe) V. The Inhabitants of 

Sowerby, Page^lS - ^ 

^ V. The Inhabitants of 

Spotland, 419 

V. Stafford (Marquis 

of), 267 
. V. Staffordshire J ustices, 

191 
^ V. Standon Massey, 439 

V. Stevens, 179 

V. Stone, 346 

V. Sutton, 335 

. V. Swan and Jefferys, 240 

V. Tarrant Launceston, 

632 
... . V. The Inhabitants of 

Taunton Saint Mary Magdalen, 

418,419 , . 

V. The Inhabitants of 



Tavistock, 71 

r. Tenet, 555 

r.Theed,487.550,(rf«c^. 

V. Thompson, 487 

V. Tidderley, 84 

V. Tindall, 550. 552 

-.--.. — V. Towcester, 46 

V. The Inhabitants of 



Under Barrow, 310 

V. Vandewall, 304 

■ V. Vaws, 536 
»■ — V. Wangford, 10 

V. The Inhabitants of 



Warblington, 622 

V. Philip Carteret Webb, 

- r. Webster, 283, 387 
V. The Corporation of 



239 



Wells, 157 



V. The Inhabitants of 

Westcrleigh, 392, 393 

V. The Inhabitants of 



Westwell, 440 

r. The Inhabitants of 



Westwood, 662, 663 

V. Whitehead, 180 

V, The Inhabitants of 



Widworthy, 631 

V. Wilde, 97 

— ^— ^— V. Wilkinson, 69 

V. Williams, 583 

V.Wiltshire Justices, 193 

v. Winchcomb, 335 

V. Winship and Grun- 



weil, 333 



King (The) v. The Inhabitants of 

Witney, Page 563 
1 „ V. Woodland, 141 

I «v. The inhabitants of 

Woodstei ton, 333 

V.Wynne (Dr.), 240 



r — *w. Mayor, &c,of York, 



159. 182 • 
— — — ir. Yorkshire (North 

Riding, Justices), 191 
Kinnaird (Lord) v. Barr6w, 67I 
Kirk V. Nowill, 678 
Knightv. Criddie, 231 

L. 

Lacaussade v. White, 47 1 
Lacon v. Hooper, 463 
Ladbroke v. Crickett, 378 
Lade V. Holford, 721 
Laing v. Cundale, 467 

V. Raine, 21 6 

Lake v. Billers, 42 
■ v. I^ke, 40 

Lambert's Case, 82, 83 
Lancashire v. Kiliingworth> 686. 69S 
Lanesborough 'v. Fox, 492. 500. 502 
Langridge v. Flood, 45 
Laurence v, Sydebotham, 530 
Law V. Skinner, 92, 93. 297 
Leadbeter <v. Markland, 314 
Leader v. Moxon, 62 
Le Bret v. Papillon, 112 
Le Compte fEx parte ), 521 
Le Cras a;. Hughes, 620 
Lee V. Libb, 242. 244 
Leery v. Goodson, 138 
Le Fevre v, Bradshaw, 368 
Legcnder (or Legendra) v. Jeffery (ot 

Jeffreys), 74 
Legh v. Legh, 407 
Leicester c. Rose, 697 
Leigh V. Brace, 323 
Lekeux v. Nash, 462 
Le Mayne v. Stanley, 242 
Lenthall v. Coke, 90, 97 
Lepara a;. Germain, 136 
LetheuUier v, Traccy, 433 
Lever a;. Fletcher, 253 
Lewis V, Chase, 69S 

V. Farrell, 215 

V. Harris, 207 



- V, Waters, Q67 



Lick barrow v. Mason, 5l6 
Lingham v. Biggs, 32U 



Lintou 



INDEX. 



Linton v. Bartlet, Page 87. 91. ^96 

Little V. Heaton, 485 

Lloyd c. Williams, 235. 237. 740 

Jjondon (The Bishop of) v. The Mer- 
cers* Company, 753 ' 

Long r. Allan* 79O 

- V, Hemming, 281 

Lonsdale (Lord) *u. Church, 50 

Lothian v. Henderson, 575. 5Si. 583 

Loveacres v. Blight, 764 

Lowe r. JolifTe, 140 

Lowndes v. Home, 406 / 

Lubbock V. Potts, 471 

Lucena v. Crawford, 470 

Luddington v. Kime, 265, 266. 499» 
505. 754. 757, 758 

Lugg V. LUgg, 36. 39 

Lumley v. Palmqr, 299 
■ V. Sutton, 324 

Lynch v. Clerke, 594 

Lyttou V. Lady Falkland, 36 

M. 

Macarty v. Barrow, 55. l64. 166 

Mace V. Cadell, 167. 320 

Mackmurdo v. Smith, 683 

ArClure v. Dunkin, 6 

M'Collam v. Carr, 244 

Macrae v. Tali, 764 

Maddison (Madisten, or Meddison) 

V. Shore, 558, 559 
Mallory v. Bird, 235, 236 
Manchester Mills, (The Case of), 

222 
Mandeville (The Case of John de), 

501. 506 
Manning v. Napp, 545 
Markham v. Middleton, 509, 510 
Marks v. Upton, 97f a. 
Marsh v. Martindale, 740 
Martin v. Court, 168 

■ V. Podgcr, 42 

■ V. Tregonwell, 77S 

V. Winder, 199 

Mason v, Vere, 167 • 

Massa v. Dauling, 739 
Master v. Miller, 510 
Mathews V. Hopkin, 678 
Maundy v. Maundy, 76O 

JMay V. Cooper, 62 
Maydwell (Ex parte) ^ 168 
Maye *i/. Archer, 377 
TSIeggot V. Mills, 295 
Meilibh V. Motccux, 20 



Mellor V. Spatcraan, Page 131 

V. Walker, 62 

Menetone v. Gibbons, 619 
Merrick r. Vaucher, 45 
Messenger v. Armstrong, 176 
Messin r. Lord Massarcenc, 6 
Meyer v, Gregson, 790 
Middleton v. Jackson, 726 
Middlewood v, Blakes, 18, 366 
Miller v, Fandrye, 747 

V. Race, 634, 6,35, 636 

Milles V. Haylcy, 234 
Mills V. Astell, 214 

v. Auriol, 100 

Milward v. Thatcher, 398 
Mitchell (Ex parte), l65, I66 
r. Edie, 234 



— V. Gibbons, 330 
-r.Oldfield, 239 



Molineaux v. Molincaux, 38 
Moody's Case, 114 
Moore v. Lewis, 728 

■ ». Musgrave, 669 

V. Parker, 49 1. 497. 501 

Morck V.Abel, 471 

Morgan r. Griffiths, 267 

■ V, Hughes, 215 

■ v.'Scudamore, 726 
Morris r. Miller, I72. 174 

' r. Pugh, 62. 112 

Morleyr. Strombom, 651 

Morrough v. Coroyns, 647 

Morton v. Lamb, 694 

Moss V. Birch, 217, «. 

Mostyn v, Fabrigas, 112 

Motteux V. The London Assurance 

Company, 368 
Mountague v. Jeoffercys, 34 
Mountford v. Willes, 376 
Mountjoy's Case, 568. 571 
Munt v. Stokes, 471 
Murdock r. Potts, 18 
Murray r. Hardinge, 740 
V. Hubbart, 227 

N. 
Napper r. Sanders, 78 
Nay lor, gut tarn, v, Scott, 205 
Nerot V. Wallace, 697 
Newcombe r. Green, 377 
Newton f. Chantlcr, 87. 295 
Noker. Ingham, 169 
Norris v. The Hundred of Gautris, 
465 

Norris 



INDEX. 



Norris V. Waldron, Page 678 
Nonriile v. St. Barbe, 18 
Nottingham v. Jenoings, 267 

O. 
Odiame (Doc, Lessee oO, t?. White- 
head, 45 
Oiand T. Burdwick, 205 
Olive V, Gwin, 4 
Oom r. Bruce, 471 
Ormerod r. Tate, 239 
Orr^r. Churchill, 37^ 
Olway r. Ramsay, 4 
Outnun r. Morewood, 517 

P. 
Page r. Fry, 667 

— r. Hayward, 65. 756 
Park V. Mears, 21 6 
Parker v. Norton, 168. 564 
— — V. Pistor, 651 

V. Thacker, 267 

Parkes v. Vaughan, 244 
Paricinson r. Lee, 20 

Parr v. Anderson, 530. 587 

— V. Eliason, 736 
Parris's Case, 951,352 
Parslowe v. Weedon, 714 
Parsons v. Freeman, 719 
■ V. Lloyd, 67^ 
Paul r. Jones, l65 
Pa/s Case, 494 

Peart v. Westgarth, 349» 350 

Pells V. Brown^ 495. 756^ et $eq. 

Pelly V. The Royal Exchange As- 
surance Company, 368 

Pembroke (The Earl of), v. Bostock, 
753 

Penny r. Porter, 1 6 

Pcnoyer v. Brace, 637 

Pen phrase 9. Lord Lansdowne, 36 

Penriz «. Daintry, 29^ 

Penruddock v. Errington, 752 

Penson v. Lee, 677 

Pepperharrow V, Trensham* 440 

Peppin V. Solomons, 667 

Perkins v. Kempland, 100. 397- 502. 
524 

Perry ^. Jackson, 653 

Perrin v. Blake, 342, 343 

Peter v. Opie, 687. 693 

Peterkin v. Sampson, 330 

Peyton v^ Burdus, 7I 



Philips T>. Hunter, Page 170 

— — V. Smith, 115 

Phillips V. Bacon, 667 

Pibus V. Mitford, 490. 492 

Pilkington v. Shaller, 186. 460.462 > 

Pillans t;. Van Mierop, 299 

Pinbury *u, Elkin, 499 

Pinkney <v. Hall, 653 

Pitts Of. Carpenter, 245. 448, 449 

Piatt V. Hill, 97 

Plummer's Case, 207 

Pole V. Lord Somers, 39 

Pollard V. Gerard, 629 

V. Scoly, 235, 236 

Pollen 17. Husband, 35 

Pomery «. Partington, 57^. 565, 

570 
Pomfret V. Ricroft, 748 
Popham V. Lancaster, 726 
Portington (The Case of Mary), 45 
Potter V. Brown, 55 

-r. North, 126. 303 

Potts V. Bell, 253, a. 

Poultney V. Holmes, 183, 184. 188 

Powel V, Little, 624 

Price V. Fletcher, 667 

V. Langford, 776 

V. Neale, 635. 640 

V. Pratt, 143 
Pridgeon's (or Wood's) Case, 633 
Prince V. Blackburn, 93 
Prousc*s Case, 538 
PuUen V. Birkbeak, 475 
Purcel V. Macnamara, 194 
Purcell V, Macnamara, 667 
Purefoy v. Rogers, 265 

Q. 

Queen (The) v. Ingram, 730 

■ V* Townshend, 550 
' ■ V, Truebody, 157 
V. Twitty, 82 

R. 

RakeHtraw v. Brewer, 354 
Randle v. Fuller, 239 
Rann v. Hughes, 683 
Rashleigh v. Salmon, 3l6 
Ratcliff (Sir John) v. Davies, 644 
Rawden v. Shad well, 696 
Rawson v. Johnson, 694 
Read v. Nash, 572, 573 
Reed v. Cole, 386 

Reed 



I 



INDEX. 



Reed v. Dupper, Page 239 
Reeks v. Groneroan, 467 
Regina. f^ide The Queen 
Reid V. Darby, 234 
Reniger v. Fogossa, 130 
Rex. rtde The King 
Reynold v. Davis, 683 
Rich V, Coe, 105 
Richards *v. Harris, 71 
Richardson r. Bradshaw, 170 

I V. Yardley, 432 
Ricord n/, Bettenham, 643, tt seq» 
Ridley v. Egglesfield, 604. 6l2 
Right V. Hammond, 492 
Roberts v. Herbert, 667 
Robertson v. PattersoDy 45 
Robinson v. Amps (or Aunts), 27 

■ V. Bland, 743 

■ V. Grey, 267 
V. Raley, 60. 96. 429- 430 



Roe V. Biackett, 764 

*-« (Lessee of Callow and others) v. 

Bolton, 760, et seg. 
"*-« (Lessee of Hunter) v. Galliers, 

184 
•—r. Griffiths, 717 
^7— (Lessee of Gregson) v. Har* 

rison, 57 

— (Lessee of Bree) t. Lees, 206 

— p. Lowe, 23 

— V, Prideaax, 572 

— V. Reade, 23 

— ». York (The Archbishop of), 
293 

Rogers (Lessee of Dawson) v. Briggs, 
764 

— — •• V. Rogers, 17 

Roper V. Radclyffe, 770 

Rorke v. Dayrell, 415 

Ross V. Ewer, 709 

Rotch V. Edie, 360 

RothwcU v. Cooke, 588. 781 

Routlcdge V. Burrelly 12 

RowUs V, Gell, 304 

Rush V. The Chancellor, &c. of Ox- 
ford, 537 

Rutter V. Redstone, 352 

S. 
Saint Alban's (Duke oQ v. Shore, 690 
Saint Giles's Cnpplegatc v. Hackney, 

664 
Salmon v. Pcrcival, 674 



Salucci f^. Johnson, Page 599 
Samuel v. Evans., 97 
Sandby v. Miller, 245 
Sanders v* Hussey, 329 
Sandford v. Rogers, 431 
Sands and Tash v. Ledger, 666 
Sandwich (The Case of Lord), 437 
Saunderson v. Baker, 42 

' ' ■ V. Judge, 681 
Savage (Maurice's) Case, 355, 356 

r. Knight, 62 

— — -, qui tamy v. Smith, 42. 666, 

66s 
Saville v, Blacket, 293 
Say and Seal (Lord) v. Stephens, 352 
Scattergood v. Edge, 493 
Scolastica's Case, 222. 493 
Scott 9. Knapton, 352 
Scurry v, Fneraan, 235 
Seale v. Barter, 267. 323. 434 
Sedgwick v. Richardson, 115 

Selwin V. Selwin, 717 

Serlc V, Lord Barrington, 37 

Shanks (Ex parte J, 103 

Shardelow v. Naylor, 708 

Shaw V, Gimbert, 68, 69 

Shcddon v, Carnes, 330 

Sheldon v. Baker, 468 

Shelley's Case, 489* 497- 50 L 506 

Shepherd v. Charter, 3l6 

Shcrjnandbury v, fiolney, 10 

Shiffner v. Gordon, 471 

Shires v. Glasscock, 242, 243, 244 

Short <!/. Coffin, 115 

Shrewsbury (Mayor of) ^v. Ky naslon, 
732 

Shura *v. Farrington, 214 

Shuttleworth v. Garnet, 728, 729 

Silk v. Bennet, 382 

Silvester 11. Wilson, 508 

Skcrratt v. Oakley, 492 

Skipp *u. Harwood, 651 

Slade's Case, 6. 21 

Slater's Case, 633 

Slowley V, Evely, lj59 

Smart v. Wolf, 620 

Smelting Company (The) «. Richard- 
son, 304 

Smith V. Haile, 438 
■ V. Hickson, 669 

— - V. Page, 253 

— ^ 'u. Wilson, 686 

Snowdcn v. Thomas, 3l6 

Snowe 



INDEX. 



Snowe V. Cutler, Page 491* 497- 501 
Sorrel <o. Lewin, 682 
South Cerney if. Couitsbourn, 440 
■ Sea CompaDy (The) v. Dun- 
comb, 644 
—————— V. Wy- 

mondsell, 656 
Soathcot <v. StawelU 501 
Sottthcote <o. Brathwaite, 217 
Sparenburgh v. Bannatyne, 253, a. 
Sparked V. Smith, 186. 460. 462 

■ V. Spicer, 253, et ttq. 
Sparrow v. Carruthers, 276 
Speke's Case, 35 
Spicer v. Teasdale, 678 
Spiers <v. Parker, 682 
Spring V, Biles, 717 
Stafford v. Moore, 6I 
Staliinburgh vi Haxhay, 663. 664 
Stamford (Lord) 1/. Hobart, 475 
■ 'v. Nedham, 474, 475 
Stanley nf. Leigh, 494. 505 
Staiey 1;. Barns, 56 
Startup or. Dodderidge, 204, 205 
Stean <o. Holmes, 246 
Stedman's Case, 79^ 
Stephens V. Stephens, 496. 502. 506. 

508 
Stevenson v. Cameron, 330 
■ 1;. Nevinson, 83 

— — V. Snow, 368. 587* 588. 

785, et seq. 
Stewart v. Dunlop, 262 
Stibbs V. Clough, 214 
Stonehouse v. Elliott, 359 
— — ^ r. Evelyn, 244 
Street v. Hopkinson, 731 
Strode v. Russell, 36 
Sacklinge v. Coney, 693 
Saddlecomb v. Burwash, 663, 664 
Sutton V. Sutton, 40 
Swain v. Senate, 239 
Swaine v. Demattos, l65 
Swayne v. Fawkener and another^ 

Executors of Middleton, 762 
Swire v. Bell, 93 
Symonds v. Cockeril, 739 
Symson V. Kirton, 34 

T. . 
Tagg V. Madan, 382 
Tapner and Peckham v. Merlott, 
483. 485 



Tappenden v. Randal, Page 471 
Target v. Gaunt, 499 
Tasseil and Lee v. Lewis, 635 
Tate V. Wellings, I6 
Taverner v, Cromwell, 729 
Tawney's Case, 1 17, 118 
Taylor v. The Mayor of Linn Regis, 
126, 127 

V. Rains, 708 

'■ V. Shura, 462, a, . 
Thellusson if. Fergusson, 364, <t seq* 

Thomas's Case, 79^ 

Thomson V. Ryail, 197 

Thunder v. Belcher, 22, 23, a^ 

Thurston <v. Mills, 415 

Tickner n;. Tickner, 35 

Tierney v. Etherington, 366 

Tilburgh V. Barbeck, 267 

Tipping *u. Johnson, 217 

Titus V. Perkins, 732 

Tomkins v. Bernet, 696^ 6ST 

Took V. Glasscock, 329 

Toussaint v, Martinnant, 101. l6$ 

Towers v. Barrett, 24 

Townshend's Case, 355 

Tracy v. Lethieullier, 78 

Trapaud <t;. Mercer, 9^ 

Trevor v. Trevor, 501 

V. Wall, 732 

Tristram ^. Lady Baltinglass, 569. 

571 
Tnieman v. Fenton, 101 
Trussell 'o, Aston, 97 
Tuffnell V. Page, 764 
TuUy V. Sparks, 116. l63,e^<fg.352 
Turner v, Eyles, 667 

V. Goodwin, 688, 6%9 

— and Cary 9. Nele (or Smith), 

599* 601. 604 

a;. Richardson, 46l 



Turvil *v. Aynsworth, 194 
Twyne's Case, 88, 296 
Tyson v. Gurney, 735 
Tyte V. Willis, 267 

U. 
Uppom V. Soihner, 415 
Utterson *v, Vernon, 168. 584 
Uvedall v. Uvedall, 493 

V. 

Vandyck v. Hewit, 471 
—— — V, Whitmore, 253, fl. 

Vaughan 



INDEX. 



VaugKan v. Lewis, Page 157 
Vciiables v. Morris, 506. SOS 
Vincent r. Knnys, 450 
Voilum V. Simpson, 678 

Waddington V. Furbor, 515 

^^ V. ThiKvell, 263 

Wade 1/. Wilson, 235 

Wagtiorn v, 1 u:lds, 313 

Walker «i;. Wakcman, 570, 571. 574 

Waller (The King and) v. Hanger, 
122 

Wallis V. Dclancey, 93 

Walm«lcy v. Child, 635 

Walsh 17. Bishop, 169 

Waltham Magna v. WaJtham Parva. 
663 

Walwyn r. St. Quintin, 249 

Wangtord t». Brandon, 9, 10 

Ward's Case, 360 

Warwick, quitamy v, M'hite, 550. 552 

Watkinson «?. Barnardiston, 103 

Wayr. Modigliani, 18 

Weakly (Lessee of Yea) r. Buckne]], 
22 

' — V. Rogers, 23 

Wealthy (Lessee of Manley) v. Bos- 

ville, 265. 
Webb V. Hearing, 266. 268 

■ V. Heme, 667 
Wellerv. Goyton, 169 
Wellington v. Wellington, 35 
Wcnnall 'v. Adney, 11 
Wcstby's Case, 352 
WiAtcrdcll r. Dale, 46l 
Westminster (The Case of the Dean 

and Chapter ot), 568 
White V. Sayer, 204 
-— — t>. Wilson, 16. 66s 
Whitley -w. Loftus, 519 
Whitton r. Preston, 351, 352 
Whit well V. Bennett, 138 
Wickham (The Corporation of) V. 

The Mayor, 305 
Widlake <v. Hardinge, 322 
Wiwley *f . Jones, 7 
Wiid's Case, 322, €t ieq. 433 



Wild V. Clarkson, Page 50 
Wilkes V. Broadbent, 205 
Williams (Ex parte J^ 199 

V. breedon, 376 

v.Tbe East India Company, 



346 



— V. Headly, 6^7^ a. 



Williamson v. A Hanson, 21. 667 
Willingham v. Thornborough, 470, 

471 
Willis V. The Commissioners of Ap* 

peal in Prize Causes, 620 
Willowe's Case, 726 
Willows V. Hall, 231 
Wilson V. Day, 9 1. 296 

«. Marryat, 255 

■ V. Robinson, 434 
Winch V, Fenn, 2S6 
Winchester ^£dr par/O, 524 
Winter v Lovcday, 57O. 574 
«. Payne, 199 

Withipole (The Case of Sir William^ 

248 
Weed V. Baron, 49O. 506 

• V. Mitchell, 45 

— — ♦ «. Newton, 62 
Woodford v. Eades, 510 
Woodgate v. Knatchbull, 42 
Woolmer «. Muilman, 733 
Workman «. Leake, 67 1 
Worsley «. Demattos, 87. 88. 91. 29$ 

■ V, Wood, 13 
Wright V. Russell, 214 

• V. Wyvill, 492 

Wynne v. Middleton, 594 
■ . V. Raikes, 299 
Wyvill V. Sheppard, 669 

Y. 

Yates «. Hall, 650 

Yea (Weakly, Lessee of) v. Buck- 

nell, 22 
Young V. ■ ■ ■ , 747 
■' V. Hockley, 167 

Z. 

Zouch V. Baiofield, 4ii 



CASES 



AEGUED ANJ> DETERMIN£I> 



IH TBB 



COURT OF KING'S BENCH, 



IK 



MICHAELMAS TERM, 



n TU£ NINETEENTH YEAR OF THE REIGN OF GEORGE IIL 



Walker and Others, Assignees of Bean, a 1773. 

Bankrupt, and Mackenzie, and Others,^ *— v--ji 

Assignees of Cuthbert, a Bankrupt, against ^^^l^i 
Witter. 

THIS was an action of debt brought in the county of An action of 
Middlesex^ on a judgment in the supreme comt in fo^j^^'judg-*** 
Janiaica.'— The first count of the declaration was in the meat, and the 
foUowing words: '* mUiam Witter, bte of the parish of Jo^^h^^^hf * 
St, Mary le Bone^ in die county of Middlesex^ Esq. was ground of the 
summoned to answer Isaac Walker, Francis Newtouy and ^JS^^^udc^ 
JoAfi Colvill, assignees of the estate and effects of Samuel « prout patet 
BeaUf a bankrupt, within the true intent and meaninir of the ifr 'ecordum,'* 

^.^ ' J '^i -J 1 1 • /« ® that litol^e !»• 

itatutes made and provided, and now m force, concemmg jected as »ikr- 
bsDkrupts, and Cobn Mackenzie, Thomas Bell, and JHex- 5'*^' ^^ *** 
aider Grant, assignees of the estate and effects of Lewis not^piead wiT 
Cuthbert, a bankrupt, S^c^ diat he render to them £59^ Of. 4ii ^ 
Vol. I, B of 



CASES IN MICHAELMAS TERM 

^ _\ of Uwful money of Great Britain, which he owes to, and 
^^T'^''^''^ unjustly detains from, diem.^-For that whereas the said Sa* 
^"** muel^ Lewis, * and also one David Bean, since deceased, m 
wfrTE^R &e Itfe-time of the said David, and which said David, after-^ 
wards, and before the said Samuel and hewii became bank* 
*r 2 ] nipt, died, and the said Samuel and Lewii survived him ; 
that is to say, at Westminster in the county of Middlesex, 
heretofore, to wit, on the last Tuesday in May, in the sixth 
year of the reign of our sovereign lord the now king, and 
m the year 1766, in a certain court of record of our said 
lord the king, called the supreme court of judicature held for 
our said IokI the king, at die town of St. Jago de la Fe^a, 
in the county of Middlesex, in and for the island of Jamaica, 
and within die jurisdiction of the said court, on the said last 
Tuesday of May, in the said sixth year of our said lord the 
now lung, and in the year 1766, before the honourable 
Thomas Beach, Rsq. chief juc^e of die said court, and his 
associates then sitting judges of the sam^ court, by the con« 
siderution and judgment of the same court, recovered against 
the said William a certain debt of £210 current mouey of 
the said island oi Jamaica, and also £\ 16«. 3<f. for their 
costs and charges by them, about dieir suit, in that behalf 
expended, to £e said Samuel, Lewis, and David Bean, an 
the life-time of die said David, by die said court, of their 
assent adjudged, whereof the said William is convicted, as 
by the record and proceedings thereof remaimng^ in the said 
eotirt at the town of St. Jago de la Vega more filly appears; 
which said judgment still remains in that court m fiill 
force, unreversed, unpaid, and unsatisfied ^ that is to say, at 
Westminster in die said county of Middlesex ; and that nei- 
ther the said Samuel, Lewis, and David, or either of them, 
in the life-time of the said David, nor the said Samuel and 
Lewis, or either of them, since his decease, nor the said 
Isaac, Francis, John^ Colin, Thomas, and Alexander, as 
ass^^nees as aforesaid, or either of theini have yet obtained 
execution of the aforesaid judgment, and the said Isaac, 
Francis, John, Colin, Thomas, and Alexander, in fact say^ 
thiit the debt, costs, and charges aforesaid, so recovered as 
aforesaid, amount to a large sum of money, to wit,' to the 
fUQi of <£158 8«. 9d, of like lawful mouey of Great Britain, 
that is to say, at Westminster aforesaid, in the said county of 
Middlesex, wliereby an action hath accrued to the said Isaac, 
Francis, John, Colin, Thomas, and Alexander, as-assqpiees 
as aforesaid, to demand and have, of and from die said WiU 
Ham, the said sum of <£l58 8s. Bd, of law/ul money of 
Great Britain, parcel of the sum of £594 Of. 4d. above 
demanded." — ^"llien there was a second count in the same 
form, stating a like jui^ment of the court in Jamaica for 
£608, and £i I6s. Sd. costs, of Jamaica ourency, or 
4:435 1 is. Idn sterling, being the readme of the sum of \ 
. • £S94i 



1778. 



against 

AVlTTER, 
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IN THE NINETEENTH Y^AR OF GEORGE lU. 

£594 (4n 4d. demanded ill die action. — The defendant^ h^^ 

sAs ml debet f pleaded also to the first count, ^' That there 

is not any such record of the recovery of the said debt, costs, Walker 

aod charges, in the said first count of the said declaration 

meotioDed ^ against him die said William^ in the said court 

(f record of our said lord the king, called the supreme court 

of judicature held for our said lord the king at the said town 

of St, Jago de la Vega, ip the said comity of Middlesex^ in 

and for the said isiand of JamaicOy and within the juris- 

dictioQ of the said court, before the honourable Thomas 

Butch, Esq. chief judge of the said court, and his associates, 

tbea sitting judges of the same court, as the said piaintiiFs 

bave, in die said first count of their said declaration, alleged, 

and this lie is ready to verify ; wherefore, 4r<^.'* — ^There was a 

similar plea to the second count. — Upon the nil debet, the 

plaintifts took issue, and the trial coming on at the sittings 

iD Westmnster Hall, after Easter Term 1778, a verdict was 

found for the plainti^. — ^To the pleas of nul tiel record, the 

|JaiDtift replied, that there was such record^ S^c, (in the 

vonb of the pleas) '' and this they the said plaintiilB are 

lady to verify by the said record; and thereupon a day is 

^tn to the said plaintiffs on, 4rc. to come before our said 

bid the king wherever, ^c. to produce the said record, and 

the same day is given to the said defendant.'' 

h Trinity Term, IS Geo. 3. these issues in law came on 
to be argued ; the judgment on which the action was brought 
bvii^ been brought into court, under tlie seal of the court 
^Jamaica. 

The Solicitor^General (Wallace,) and Dunning, for the 
pUntifis ; Graham, Borcer, and iS. Heywood, for the defen* 
dtttd — ^The case stood over till this day, when it was again 
Vfued by the same counsel. 

For ^ defendant, several grounds were takem It was 
contended, tfiat an action of debt could not be maintained 
on a judgment in a foreign court ; or, that, if debt would lie^ 
yet it could not be maintained as on a specialty, but that 
tile consideration of the judgment ought to be shewn in die 
declaration. That, if this judgment were to be considered 
tt a specialty, the co*wt had no jurisdiction, because actions 
on judgm^its are local, and must be tried in the county where 
tbe juc%meut is given. — ^These objections, if successful, would 
have entitled the defendant to an arrest of judgment on the 
verdict found for the plaintifla on the nil debet. '^On the 
wues joined on tl|e md tiel record, it was insisted, diat there 
B»i9t be judgment for the defendant, because die judgment 
hi Jamaica was not a record, in the proper legal sense of the 
word.* 

For the plaintifis, it was said, that it is an establidied 
aaxim, diat, where indebitatus assumpsit will lie, debt will 
siiolie; and that this court had deterinined^ in the case of 

B 2 Crawford 
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Crauford v. Whittal (a) [1], that indebitatus assumpsit 
may be maintained on a foreign judgment [f. 1]. That it was 
also determined, in that case, that the judgment is, of itself, 
prim& facie evidence of tlie debt, and, therefore, the plaintiff 
IS not bound to shew any other consideration. Ttiat in Sin- 
clair v. Eraser (b)^ which was an appeal from the court of 
session in Scotland to the house of lords, in tlie case of au 
action brought in that court on a judgment in Jamaica ^ it 

was 



Ca) H. 13 Geo. 3. B. R. 

[1] The Case of Crawford v. JFAiV- 
ial was argued snd determined in B, R. 
II, 13 G. 3. It was an action of tn- 
debilatus assumpsit j brought by Craw* 
ford^ as administrator of one liar" 
grave^ in which he declared, that the 
defendant was indebted to him, as 
adraininrator, ** in the sum of £74*7 
sterling, for 6904 rupees 10 annas and 
9 pice, of current money of Bengal 
in the East Indies, by a certain judg- 
ment of the honourable the mayor's 
court at Calcutta, at Fort JVUliam in 
Bengal aforesaid, holden before, 4'C. 
before that time, viz. on, SfC, ad- 
judged and awarded to be paid by the 
said defendant to the sd,id plaintiff, as^ 
administrator as aforesaid, for a cer- 
tain demand of the said plaintiff, as 
administrator as aforesaid, sued and 
prosecuted in the same court, of 5801 
rupees, S^c. together with interest due 
thereon from, SfC, till, 4^c*. at the rate 
of, SfC. being, 4'^. current money of 
Bengal aforesaid, and costs of suit, 
being, 4c* niaking together the said 



sum of 6904 rupees, 4*0. which said 
judgment is in force and unsatisfied ; 
and which said 6904 rupees, Spc. at 
the time of recovering the said judg- 
ment, were and yet are of the value 
of the said £7^7 ; and being so in- 
debted, the defendant, afterwards, in 
consideration of the premises, under- 
took to pay." — ^There were other 
counts to the like effect ; some of them 
stating the sum only in East India 
money, — some varying the amount, — 
and some stating the judgment, with* 
out adding, *^ for a certain demand,, 
4"<^." — ^Thc defendant demurred spe- 
cially to this declaration, and shewed 
for cause, that there was no profert 
of the letters of administration, — It 
was argued, on Tuesday, the 9th of 
February, by Feamtcy for the defen- 
dant, and Mansfeld tor the plaintiff. 
• — ^Two points were made for the de- 
fendant : 1. That assigned for causa 
of demurrer ; 2. An objection to the 
substance of the declaration, viz, that 
the grounds of the judgment abroad, 
and the cause of action there, ought 

to 



(b) Cited in the Duchess of Kingston's Case, p. 64. 



[f. 1]. But if in assumpsit on a fo- 
reign judgment by default, it appears 
on the face of the proceedings, that 
the party was only summoned by 
nailing up a copy of the declaration 
on the court-house door, no action 
will lie : although it be a law of the 
colony in which the judgment was 
given, that such summons shall be 
good against all persons absent from 



the colmy. For it shall be taken that 
such law was intended only to apply 
to persons present within the juris- 
diction at the commencement of the 
suit ; and if the law expressly pur- 
ported to apply to all persons not 
present in the cololiy, such law could 
not be binding on the rest of the 
world. Buchanan v. Rucker, 9 East^ 
192. 
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vtsbid down, as a general principle, that such a judgment 
v prima facie evidence of a debt, though it is competent 
10 the defendant to impeach tlie justice of thejudgmoat, by 
shewing it to have been irregularly, or unduly, obtamed. 
Tliat the plea of nul tiel record was absurd, and that the 
judgment ought to be the same as if there had been no such 

Upon this, and the former occasion were cited (among 
other authorities) besides Crawford v. JVhittal, and Sinclair 
T. Praser, the cases of Olive v. Gtsin (c), Olway v. Ram^ 
J9 (d), and Campbell v. Hall (e). f 1 

Lord 
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to have been shewn* The cases of 
Di^d» V. De Raven (f)^ and BowUi 
T. Bradshaxo CgJy (which was indebi- 
tUus awnnpsit on a judgment in the 
court of Exchequer in Ireland) were 
Qted. As to the first point, the court 
^^y that profert of the letters of 
limiaistration was unnecessary ; be- 
ciuse, in this action, the plaintiff had 
00 occasion to have described himself 
as administrator [l^].<-Second point; 
A^w^ Jast. The declaration is suffi- 
cient; we are not to suppose it an 
tttlawful debt. Ashhurst^ Just. I 
have never seen this doubted; I have 
often known auumpsU brought on 
jodgments in foreign courts; the 
judgment is a sufficient consideration 
to support the implied promise. — 
Judgment for the plaintiff.— — In the 
case of Sinclair v. Fraser^ an action 
liid been brought by Sinclair in the 
court of session in Scotland, upon a 
jidgmcnt of the supreme court in /o- 
*oca. The court of session deter- 
inined that the plaintiff was bound to 
prove before them the ground, nature, 
and extent, of the demand on which 
tiie judgment in Jamaica had been 
obtained. But, upon an appeal to 
the house of lords, they reversed the 
(decision of the court below, pro- 



nouncing the following special t(rder 
of reversal : *' It is declared, th^t the 
judgment, of the supreme coukt of 
Jamaica ought to be received as evi« 
dence primd facie, of the debt, and 
that it lies upon the defendant to im- 
peach the justice thereof, or to shew 
the same to have been irregularly 
or unduly dbtained : it is therefore 
ordered and adjudged, that the 
said several interlocutors complained 
of be, and the same are hereby re- 
versed." ("A;— While the case of JVal* 
ker V. Witter was depending, a writ 
of error was to have been argued in 
the Exchequer chamber, in a cause of 
Plaittow V. Van Uxem, which is the 
last case that has arisen upon this 
question relative to foreign judgments. 
It was an action of indebitatue as* 
eumpsit in B, R» on a judgment in a 
court called the court of ordinance 
at Ghent. The plaintiff Van Uxem 
had a verdict, and judgment, upon 
the second count of his declaration, 
which only stated that the defendant 
was indebted to the^plaintiff in, ^c. 
upon and by virtue of a judgment 
obtained in the said court ; '* and 
'' being so indebted,'' SfC. without 
saying any thing of any demand for 
which the judgment was given.-— 

Bearcrqfi 



(c) T. l65S.Hard. 118. 

(dj E.llG. 2. B. R. 2 Str. 1090. 

(e) M.15G.3.B.R. 

t 1 Since reported, Cou^p. 204. 

(fj 2 Vem. 540. 

(g) M. 22 Geo. 2. MSS. 



[Cyl S. P. Bom^m ▼. IFalker, 
B. R. M. 2a Geo. S. 2 Term Rep. 
126. 128, n. CaJ. 

(h) 4th March, 1771, cited in tht 
Duchess of Kingston's Triat^ 1 1 Hargr^^ 
St. Tr, 122, col. 2. 
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Lord Mansfield, now and on the former occasion, sai^^ 
that the plea of nul tiel record was improper. Though the 
plaintifis had called the judgment, a record, yet b^ the 
additional words in the declaration, it was clear tti^ did not 
mean that sort of record to which implicit faith is given 
by the courts of Westminster Halt. They had liot misled 
the court, nor the defendant, for they spoke of it as a record 
of a court in Jamaica. The question was brought to a 
narrow point, for it was admitted on the part of the 
defendant, that indebitatus assumpsit would have lain, [p. 2.] 
and on the part of the plaintiffs, that the judgment was only 
prima Jade evidence of the debt. That being so, the judg- 
ment was not a specialty, but the debt only a simple-con- 
tract debt; for assumpsit will not lie on a specialty. Hie 
difficulty in the case had arisen from not fixing accurately 
what a court of record is in die eye of the law. Tliat 
des<:;ription is confined properly to certain courts in England, 
and their judgments cannot be controverted. !^reign 
courts \^^ I], and courts in England not of record, have not 
that privil^e, nor the courts in fVales, 8fc, but the doc- 
trine in the case of Sinclair v. traser^ was un(|uestioiH 
able W 2]. Foreign judgments are a ground of action every 
where, but they are examinable, [p. 3]. He recollected a base 

of 



Searcrofi had moved the court of B,R. 
in arrest of judgment, but was refused 
a rule to shew cause. — ^The plaintiff 
in error Assigned for errors, specially, 
That it did not appear by this second 
count upon what account the judg- 
ment abroad was given ; and that it 
did not appear that it was given on 
account of any just debt, or for any 
other good and sufficient cause of 
action. — ^The cause was set down for 
argument on the 26th of Jtme, T* 18 



Oeo. 3. but no body appeared to ai^ue 
on the part of the plaintiff in frror : 
and the judgment was affirmed of 
course. 

\py^ l] According to his lordship's 
opinion in Bernards v. Motteux (infra 
581.) the judgments of foreign courts 
oi admirabj/y as to matters within their 
jurisdiction, cannot be controverted* 

[t 2] 8. P. in the Omrt (^ Session, 
Cockran v. The Earl rf Buchan^ June 
1698. Sir H. Dalr. Decisions U 



[p. 2] In Herriesr* Jamieson^ 5 T. JL 
553. it was said by the court, that 
debt will lie for interest of money;- 
and this case was referred to as an 
authority, to shew that wherever in- 
ddfitatus assumpsit will lie, debt will 
also lie. 

. [f. 3.] S. P. |wr BnUer, J. in Messin 
▼• l^ord Massareeneand W^'e; in which 
case the court refused to refer to the 
Master to see what was due, and to 
j^mit the plaintiff to enter up final 



judgment without a writ of inquiry. 
4 r. H. 498- 

But in an action on a foreign judg* 
roent recovered on bond, the plaintiff 
may recover damages beyond the 
penalty of the bond, as well as in an 
action on a judgment in a court of 
record here. M^Chre v. Jhmkin, 
I East, 436. 

In pleading a justification under the 
authority of a foreign court, it is not 
sufficient to allege, generally, that 

tho 
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of a decree on the chancery side in one of the courts of great 
Kssions in fFales, from which there was an appeal to the 
house of lords, and the decree affirmed (here ; afterwards, 
a b31 was filed in the court of chanceiTy on the founda- 
tkm of the decree so affirmed, and Lord Hardwicke thought 
himself entitled to examme into the justice of die decision 
of die house of lords, because the original decree was in 
the court of fValeSf whose decisions were clearly liable to be 
eumined [f 3]. — [<&' £] (He also mentioned a ^case on the 

mortmam 
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[t3l 1 Eq. Ca. Mr. 83. p/. 3. Is- 
fmrdo V. Forbes, B. R. H, 24 Geo. 3. 

[«> i\ Galbraith v. Kevilie, B. R. 
£. 29 Geo 3. Action of debt on a 
judgment in the supreme court of Ja- 
miiica. Verdict for the plaintiff; and 
a rule to shew cause why there should 
Dot be a new trial. Law^ for the 
plaintiiT; Bower ^ for the defendant. 

Lord Kenyon, J cannot help enter- 
taining very serious doubts concerning 
the doctrine laid down in Walker v. 
WUter^ that foreign judgments arc not 
binding on the parties here. But when 
lam told that Lord Hardwicke did not 
hold himself bound by a decree pn the 
chancery side of the court of great ses- 
sions in IValeSy affirmed in the house of 
lords, I own I am quite lost in a maze. 
How such a decree could have come in 
revision before Lord Hardwicke, as 
chancellor^ I cannot conjecture. It is 
perfectly well known, that the court 
of great sessions is an independent tri- 
bunal, from which no appeal lies to the 
court of chancery. There certainly 
inust have been something else stated 
that does not appear in the report. 
The proceedings in WaUi might pos- 
sibly have affected the rights of persons 
living out of that jurisdiction* In such 



a case, a prohibition would be granted, 
and the rights of such persons would 
not be bound. Perhaps when thote 
rightii afterwards came in question, 
on a similar ground, in the court of 
chancery, Lord Hardwicke might say, 
that he should not consider himself 
as bound by the decree in Wales, 
except as far as any deference might 
be due to the personal authority of 
the judges who had determined the 
question there. But to say, that he 
could alter or open the discussion of 
those rights which had been finally and 
lawfully settled there, is a position 
against which I must enter my protest. 
In Mo$e8 V. Macferlan (1), Lord 
>lansfield said, '* The merits of a 
judgment can never be over-hal(fd by 
an original suit,' either at law or in 
equity. Till the judgment is set aside, 
or reversed, it is conclusive, as to the 
subject matter of it, to all intents and 
purposes (2).'* And though, in the 
Duchess of Kingston's Case, it was 
held, that the judgment of the eccle- 
siastical court might be examined, 
yet that was on the ground of fraud. 
The jucTges, there, were of opinion^ 
that you might reply per fraudem to 
a j udgment. That is not an authority 

for 



(1) B.R.E. 33 Geo. 2. 3 Burr. 1005. (2) Burr. 1009. 



the defendant acted by the orders of diction was, or what the nature of tite 

such court, and thai the subject was proceeding, or whether the act justified 

within its jurisdiction, without shew* were an absolute or only a temporary 

ing whether he acted as part^ or seizure. CoUett v. LordKeith^ ZEost. 

officer of the court, what the jurii* WGO. 
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mortmain acts to the same puipose) — Debt may be brought 
for a sum capable of being ascertained, though not ascertained 
at the time of the action brought. — ^It had been said at tli« . 
bar, that the value of Jamaica currency was fluctuating and 
uncertain)— It is not necessary that the plaintiff in debt, 
should recover the exact sum demanded [f 4]. 
WiLLES^ Justice, of the same opinion. 

AsHHURST, 



for saying, that we can revise the 
judgments of the lowest courts in 
foreign countries, where they have 
competent jurisdiction.— His lord- 
ship then made some observations on 
the particular evidence in the case, 
which it is unnecessary to state. 

Buller, Justice J The doctrine which 
was laid down in Sinclair v. Fraser has 
a.lways been considered as the true 
line ever since ; namtly, that the fo- 
reign judgment shall be primd facte 
evidence of the debt, and conclusive 
till it be impeachtd by the other party. 
I have often heard Lord Mansfield re- 
peat what was said by Lord Hardwicke 
in the case alluded to from Wales \ 
at)d the ground of his lordship's opi- 
nion was this : when you call for my 
assistance to carry into i ffcct the de- 
cision of some other tribunal, you 
shall not have it, if it appears that you 
are in the wrong ; and it was on that 
account, that ho. said, he would exa- 
mine into the propriety of the decree. 
As to actions of this sort, sec how far 
the court could go, if what was said 
in Walker v. Witter were departed 
from. It was there held, that the 
foreign judgment was only to be taken 
to be right primd fade ; that is, we 
will allow the same force to a foreign 
judgment, that we do to those of our 



own courts not of record. But, if the 
matter was carried farther, we should 
give them more credit ; we should 
give them equal force with those of 
courts of record here. Now a foreign 
judgment has never been considered 
as a record. It cannot be declared on 
as such, and a plea of nul tiel record^ 
in such a case, is a mere nullity. How 
then can it have the same obligatory 
force ? In short the result is this ; 
that it h primd facie evidence of the 
justice of the demand in an action of 
assumpsit, having no more credit than 
is given to every species of written 
agreement, viz. that it shall be con- 
sidered as good till it is fmpeached. — 
He then also remarked on the parti- 
ticular evidence. 

The rule made absolute ; the court 
recommending, that the question of 
law should be put on the record, 
if it should arise again on the second 
trial Lf. 4]. 

Vide, as to the conclusive nature of 
foreign judgments, Burroughs v. /a- 
tnineau. Cane, M. 13 Geo. 1. 12 Vin. 
87. pL p. Ca. Temp. Hardw. 87- 
Boucher v. Laivsony B R. H.S Geo. 2. 
Ca. Tefup. Hardw. 85. 8.9. 

[t 4] Aylett v. LoWy C. B. TL 
18 Geo. 3. 2 Blackst. 1221. 



[f. 4]. Mr. East, in the 5th vol. of 
his Reports, p. 475, says, ** accord- 
*' ing CO my note of the case, the rule 
** stood over from Easter 29th to 
" Mich. 3lst G. 3. for the court to 
'^ advise upon it; when Lord Keuyon, 
' ('.J. said, that the court had con- 
^' sidered the matter, and were all of 
^^ opinion that no new trial ought to 
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be granted. He added, that with- 
out entering into the question how 
far a foreign j udgment was impeach-* 
able, it was at all events clear, 
that it was primd facie eWdence of 
the debt ; and they were of opinion 
that no evidence had been adduced 
to impeach this ; and therefore div* 
chargied the rule/' 
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AsHHURSTy Justice, of the same opinion.— 'He said, tliat, 1778* 
in ittdebitahu assumpsit on a foreign judgment^ the judgment ^^^-^ 
is shewn as a cotisideration ; and, wherever indebitatus. Walker 
etumpsit can be maintained, debt will lie. against 

BuLLER, Justice, of the same opinion. — He observed, that Witter. 
^U the old cases shew, tliat, whenever indebitatm assumpsit 
is mamtainable, debt also is, ^ill Slade^s case, a notion 
prevailed, that, on a simple contract for a sum certain, the 
tction must be debt : but it was held in that case, that the 
plaintiff had his election either to brii^ assumpsit, or debt. 
By the aiguments in Vajughan (a), it seems tlie doctrine of 
Slade*B case was not approved of at first, and from the 
manner in which the statute of 3 Jac. 1. c. 8. is penned, it 
is probable the aciion of assumpsit was not then much in use 
in rach cases. Afterwards, however, it became very general, 
and that Is the reason why we meet with no instances in [ 7 } 
the books, of debt brouglit on foreign judgments. As to the 
point that ttie judgment is not a record, and that the de- 
bdant must have judgment on the pleas of nul tie! record, 
ieft is no foundation for it, because it is stated to be a 
judgment of a court in Jamaica. As such it is to be tried 
hj the country, (as it might have been in this case, on the 
wY debet,) and not by the court. The prout patet per re- 
fvrdum m the declaration, is absurd and may be rejected, 
and the plea of nui tiel record is a mere nullity [f. 5]. Tlie 
plaintiffs have done right to state the judgment in the » 

manner they have done, because that is matter of de* 
xriptioD. 

Ju^menVfqr tlie plaintiffs. 

f^j ioi. 



[r. 5]. So where it was alleged in a requirinar proof; Or at any rate that the 

declaration in case for an escape, that production of the writ and return, 

/. S, being in custody on mesne pro- which are quasi of record, was suf- 

coss, was brought by a habeas corpus £cient prooL W^lty v. Jonts^ 5 East, 

iicfore a judge, and committed to the 440. 

Jnawhall, " as by the record thereof The plea of »«/ tUl record is good, 

'* now remaining in the court of our since the union, to an action on an 

" said lord the now king, before the Irish judgment ; but it must con-* 

'' king himself majiifestly appears," dude to the country, and not with 

the court held, on the authority of this a veriiication. Collins v. Ijord Ma^ 

case, that the aIli>gation was either im- tAcof, 5 £ast, 47^* 
pertinent, and to be rejected without / 
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Truuy, i3th SiMPSON and Others, against Johnson an<} 

Others. 



Kuv. 



When a. bastard 
having a. dif- 
ferent settlement 
iroin the mother, 
lives with her for 
nurture, the pa- 
riah vhere the 
bastard's settle- 
ment is, must 
maiotain iU 
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iT^HIS was a case reserved for the opmion of die court, 
^ on an action of debt, on a.bcmd. — ^The cause was tried 
before Eyre, Baron^ at the last assizes for the county 
of Essex. The substance of the pleadings was as follows : 
—The plaintiffs having declared in the usual form, die de- 
fendants craved oyer of die condition of the bond, which was 
in these words; — " Whereas Jwnima Wass, of fVickham 
** St. Paul aforesaid, single woman, hath hy her voluntary 
*' examination taken upon oath before Charm Hurrel, Esq. 
'< one of his Majest/s justices of the peace in and for the 
" said county, declared herself to be with child, and that 
** the said child is likely to be bom a bastard, and to be 
^ chargeable to the said parish of fVickham St. Paul, and 
that James Johnson above named, wheelwright, is fath^* 
of the said child ; now the condition of the above obliga- 
tion is such, that if the said James Johnson^ his heirs^ exe- 
'' cutors, 6r administrators, do, and shall from time to time, 
** and at all times hereafter, fully and clearly indemnify, 
and save harmless^ as well the abovenamed ckurchwaraens 
and overseers of the poor of the said parish of Wickham 
St. Paulj and dieir successors for the time being, as also 
all and singular the other parishioners and inhabitants of 
the said parish of. fVickham St. Paul, which now are, or 
hereafter shall be for die dme being, of and from all manner 
of costs, taxes, rates, assessments, and charges whatsoever, for 
or by reason of the birth^ education^ and maintenance of the 
said child, and of and from all actions, suits, troubles;, 
and other demands and charges whatsoever touching and 
concerning the same ;— Then this obligation to be void, 
otherwise to remain in full force." — Hiey then pleaded that, 
after the execution of the bond, and after the wonian had de- 
clared that she was widi child, that the child v^as likely to 
be bom a bastard, and to be chargeable to the parish of 
Wickham St. Paul, and that Johnson was die father^ she 
removed herself voluntarily froin fVickham St. Paul, to die 
parish of Guesttngthorpe, and was there delivered of die same 
bastard child, by reason whereof the said chiTd was lawfully 
settled in the parish of Guestingthorpe, and was not, nor at 
any tyne since its birth had been chargeable to, or lawfully 
settled in the parish of Wickham St. Paul ; and that if the 
abovenamed churchwardens and overseers of the parish of 
Wickham St. Paul, and their successors for die time being, 

and 
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lad (he parishioners and inhabitants of die said parish^ or any ] 77^. 

of them for the time being, had. at any time, from the 

omking of the bond, been damnined by reason of the birth, 

education, and maintenance of the cfaild^ or by reason of ahy against 

aGtion, sait, trouble, and other charge whatsoever touching JoiiNsoir. 

the same, they had been so damnified of their own proper 

aiid voluntary acts; and wrongs, and against the will of tie 

said Johnson tlie reputed fadier of the said bastard chikl. 

The plaintiffs replied, that the parish of Wickham St. Panlf 

before, and at the time of the birth of the child, was, and still 

continued to be, the place of the mother^s legal settlement, 

and that, soon after her delivery, she returned to IVickhan 

St, Paul f and brought the child with her, to be there 

tuned afid nurtttrea^ liiat the child had remained theve ever 

since, beii^ still under t!iree years of age, and tliat from the 

retura of tibe mother with the child, till the bringing the 

action, neither Johnson^ nor any otiier person on his behalf, 

liad found any provision for the child ; by reason whereof th^ 

^habitants and parishioners of Wickham St, Paul during that 

tioe, lest the child should die for want of necessary food and 

nurture, were forced to expend, and did expend, the sum of, ^c. 

JO providing necessar]^ food for the said child, and so were, 

odierwise than of their own wrong, danmified by reason ot 

the maintenance of the said bastard dbild. The defendants in 

their rejoinder said (as before) that the inhabitants and pa- ^ 

ririiiouers of Wickham St. Paul had laid out the money 

mentioned in their replication, of their own wrong, and were 

jhunniiied of their own wrong ; on which rejouider issue was 

joined. The juiy found a verdict for the plaintiffs with one 

ibiiling damages. — ^The facts, as stated in the case, were these: 

Tlie defendant Johnson being apprehended by virtue of a 

warrant under the statute of 6 Geo. 2. c. 3. gave the bond [ d 1 

in question to indemnify the parish of Wickham St. Paul. 

Afterwards Jemima Wassyfzs delivered of die child mentioned 

in the pleadings, which was bom a bastard in the parish of 

Gmtingthorpe. After her delivery, she returned to the 

parish of Wickham St. Patd, where she was legally settled, 

carrying her child with her, in a state of perfect health, and 

'i^ved one shilling and sixpence per week from the plaintiff 

Simpson, one of the overseers of the poor of the parish, for 

the maintenfflice of herself and her child. No demand was 

made at any time on JohmoUf who lived in the adjoining 

parish of Guestingihtyrpe, but a demand was made hy Simpson 

on Robert Dolbey (one of the co-obligors) to defray the 

expeace above stated, which he revised to do. Lastly, 

we Was no order made by a justice or justices of the 

peace, ^Greeting the allowance of one shilling and sixpence, 

or any other sum, to be made by ttie pansh ofiScers of 

Vickham Sl.J'auL 

PeclAam 
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Ptckham for the plaintiffs.— —J2otf5 for the defendantr. 

Tie court were so clearly of opinion with the defendants^ 
that they would not hear their counsel.— -Lord Mati^ld 
said; that the payment by the parish officers of Wickham wa» 
doubly voluntary: first, because there bad been no order 
upon them to pay \<0 ] ; and secondly, because they were 
not liable to maintain the child, but the parish where it 
was born; and they sliould have applied to tlie officers of that 
l}arish [2]. 

Judgment for the defendants. 



[<l>3 But if the child had been . 
born in tlieir parish, and they had 
paid for its maintenance, without an 
order, the action would have lain. 
Jiaysv. Bryant, C. B. T. 29 Geo. 3. 
//. B/. 253[f.I]. 

[2 J This question, viz. " Whether 
" children un^er seven years of age, 
" who arc liviig with their mother for 
** nurture, at tie place of the mother's 
*' settlement, but whose own settle- 
" incnt is in another parish, 
• [ 10 ] ** are to be maintained by the 
** parish where the mother 
" iix'csandistettledj and from whence 
** they arc irremovable, or by the parish 
•• where they ft re set tied;" came on, and 
was determined in the court of B, R. 
in //. 17 0^» 3. in the case oC the 
King V. the Inhabitants of HaiiUngton. 
The case was this : — Elizabeth ^ a 
single woman, with her cliild Maryy 
went under a certificate, from Hein- 
lington fo Darlington, in which last 
parish she had two' bastard children, 
and there became chargeable. An 
order being thereupon made for the 
removal of her and Mary to Hanting" 
ton J she took the two children who 
were born in Darlington with her, 
they being both under the age ojf 
emancipation. Two justices made an 
order on the parish of Darlington for 



the maintenance of the two children 
born in that parish; which order, 
upon an appeal, was quashed. Da^ 
venport shewed cause in support of 
the order of sessions. After mention- 
ing the cases of Wangford v. Brandon^ 
and others stated in Bum^ (i) he 
made similar observations upon them, 
to those which are to be found in 
Burn's note, viz. that what had been 
said in those cases relative to the 
present question, was only matter 
of argument,* the point in dispute 
in all those cases having been the 
settlement, not the maintenance^ He 
mentioned that Bum, in another 
place (kjy seemed fully of opinion, 
that the parish of the mother is 
liable; and contended, that it was 
contrary to the spirit and intention 
of the IS El. c. 3. to burthen the 
parish where bastards are bom, 
with their support. That the in- 
convenience of such a practice would 
be very great, in many cases where 
the two parishes might be situ- 
ated at opposite extremities qf the 
kingdom, 'i'hat there is no statute 
which gives the justices any authority 
to make an order for the maintenance 
of chilcln'n on a parish where they 
do not artually reside. That there 
arc only two instances where a power 

of 



fij 3 Burn's Just. p. 336, 337, 
13th Ed. 



(k) p. 326. 



^ [r.l] Inwhich this case was referred 
to as an authority for the point here 



first stated by Lord Mansfield^ and 
over-ruled by the Cotult 
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of that nature is vested in justices, 
viz. 1. Where it is necessary to assess 
one parish in aid of the poor-rate of 
iDother; and 2- in the cases of paupers 
improperly removed. That it would 
be much more expedient, that the 
parish which is bound to maintain 
the mother, should also maintain, as 
casual poor, the children which she 
had a right to bring with her, and 
vhich could not be taken from her 
btforc the age of seven ; and that he 
had been informed, that the practice 
had been conformable to what he 
contended for. Wallace was going to 
answer Davenport, but the court 
stopped him, and said that the point 
was clear and settled. — Lord Mans- 
jkld, — Mr. Davenport has cited no 
authorities in support of Dr. Bum*s 
proposition, and there are many 
igainst it, viz. *' Rex v. St. Giles's iu 
* the FUlds flj, Rex v. Wan^ord (mj, 
** and Rex v. Saxmundham" fnj ^ythich 
is directly in point. The practice is 
also agreeable to those cases. — Asion^ 
Just cited another case, where it was 
directly held that the parish where 
the settlement of the nurture child is, 
shall maintain it. — Judgment to quash 
the order of sessions and confirm the 
original order by which the parish of 
Darlington was charged. 

The case of Saxmundham is very 
short in Fortescue foj, and the point 
is merely stated as a position, with- 
out the facts or orders, or the rea- 
souing of the court. But the case of 
the inhabitants of Shermandbury v. 
Bolncfffojf which MT.Davenpori men- 
tioned in his argument, was exactly 
the same with the present, for there 
can be no distinction (as to this ques- 
tion) between bastards and legitimate 
children, who have a different settle- 
ment from their mother. In that case, 
a woman with three children, all 
under seven, being settled in Skermand' 
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6ury, married a person 
settled in Bolncy. After 
the marriage, the mo- 
ther And the three chil- 
dren were sent to Bolney, 
The parish ofShermand" 
bury, before the marri- 
age, allowed three shillmgs per week 
for three children ; and the payment 
being discontinued after the marriage, 
on complaint of the parish of Botaeif^ 
two justices made an order that Sker^ 
mandburjf should continue to^pay thf 
three shillings. The sessions, and 
afteni^ards the court of B. R. con- 
lirraed the order of the justices. And 
the court said, " This case is within 
" the equity of the statute for the 
** relief of the poor, and there is no 
'' reason that Shermandbury should be 
'' discharged of the children by their 
'^ mother's marriage.^' This case is 
cited in Bott from CartheWf but for 
another point. It has been supposed 
that there might be difficulties in ob- 
taining and enforcing an order, in a 
case like the present. But the case 
of Shermandbury v. Boiney shews, that 
the justices of the county in which 
the parish liable is situated, ought 
to make the order, on the com- 
plaint of the parish officers of the 
parish where the mother lives. The 
order in the case of Hemlington was 
probably made in the same manner* 
The inconvenience when the two 
parishes are at a great distance from 
each other, is only -similar to what 
is experienced on appeals brought on 
removals from parishes at a great dis- 
tance. As to the method of enforcing 
the order, it may be done by indict- 
ment, or perhaps the parish officers, ia 
whose behalf it is made, might maintain 
a special action of assumpsit against 
those upon whom it was made, Vide 
Rattny.Green,B.R.M. ijGeo.S. [fS], 
where the court held, that when per- 



sons 



(I) T. 6 ^7 Geo. 2. Burr. Scttl 
Cases, No. 2. 
(m) 12 IVil. 3. Fortese. 307. 
(nj Transcribed by Bott, p. 254. 



Co J Carthi 279- 

rt5] Rex V. Tom. E. 20 Geo. 3. 
Infra, p. 401. Ranm t. Green, sinc€ 
reported, Cowp. 474. 
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Bean against Stupakt. 

A varnnty on HPHE plaintiff uisured the ship called the Marthaf at .^nd 
^h^*mlr.tbL' fr<>*^ London to New York, the voyage to com- 
»thcuy loUovcd, luence from a day specified; and^ on the margin of the 
as muth as if policy were written these words. '* Eight Dilie-pounders 

written m tne >^ • • i • • « t » » 

body of the ia- With close quarte», SIX 8ix-pounders on her upper deckii^ 

" Thrift ^icamen *' Mrty scamen, besides possensers/' ^The ship sailed from 

betides pa^Ien-*^ the Downs OH the 1st of March, and was taken on the 
fwrt" "^°* ^^^'^^ ^^ ^^ American privateer^ and was sent, with a prize- 
beioDgmg to'the master on board, to make the port of Boston. On the 30th 
f>^p'* ccxnp^y* of May, the plaintiff brought this action against Stupart, an 
f urg'^of iwyt/ underwriter on the policy ; on which Stupart paid the pre- 
^(^ mium into court, and pleaded the general issue. About 

the 6th of July, and before the tml, accounts were re- 
ceived tfmt the ship had been retaken some time in May 
and carried into HaKfax.^^The cause came on for trial 
before Lord Mansfield, and a special jury, at Guildhall, 
at the Sittii^ after Trinity Term, 18 Geo. 3. The defence 
•et up was, that there were not thirty seamen on board the 
ahip, according to the terms of die stipulation in the margin of 
the policy: and, in fact, it appeared upon the evidence^ 
that, to make up that number, the plaintiff reckoned the 
stewardi cook, sui^geon, some boys, and apprentices, and 
some persons described as men learning to be seamen ; and 
that only twenty-six persons had signed the ship's articles. 
It also appeared diat there were seven or eight passengers 
on board. 

Bearcrqft, of counsel for the defendant, contended. That 
tbb was a warranty, not a representation, and that beii^ 
so, k must be literally and strictly complied with. That sea- 
men meant men trained to the occupation of mariners, either 
such as are called able-bodied, or at least ordinary seamen, 
in opposition to landmen, and <:ould never include boys, 

or 

Sons actii^ under a private act of par- the law raises an assumpsit. The same 
Iiament, make an order by authority of reason must hold in the case of a jpii6- 
such act for the payment of money, he act [f. 2]. 



[f.2.] In these cases there is a legal an action cannot be supported, even 

liability arising from the statute. For upon an express promise, and for a 

cases in which there is only a moral fiill discussion of these points, see the 

obligation, and upon which it is note toWennM y. Adney, Z B* Sf F% 

%rgued by the learned reporters, that 249- 
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or die steward, cook, and surgeon, of a sliip. ThsX, at any 
nte, none but tbose who had signed the articles were to 
be considered as seamen, and then the number wan-anted 
vas not compleat That, in the late case of Pawson against 
£wr[3], it had been determuied, that the * strict words 
of a representation need not be fulfilled, provided the de* 
pirtiiie from diem is not materially to the prejudice of the 
Dsuien, but that, in the case of a warranty, k is other- 
wise, thai being a condition, and taken as part of the po^ 
licy; and that the circumstance of the stipulation, in this 
iostuic^ being written on the maigiq, made no sort of 

diC- 




Heak 

against 

STUPAKTr 

•[ 12 I 



[3] Pamum v. Ewer, Fawson v. 
SkB, and Paw$on v« Wmtiom [t6]t 
which were all actions en the same 
policy, were argued on a motion for 
A new trial in the court of Kutg*t 
Sack in Easter term, 18 Geo* 3. The 
case was shortly this>-The broker 
iko made the insurance shewed to 
mne of the underwriters a paper de» 
ttckd from the policy, containing 
instructions relative to the force the 
sbip was to sail with, viz. ** 1^ g^tfUy 
*' and 20 mem/* There were no guns 
Of men on board, when the policy 
was subscribed. Mr. Thornton^ the 
im underwriter on the policy, had 
sren the paper (and he had paid)< 
Wekim and SneU had not seen . it. 
hser, who had subscribed after them, 
kad ; bat they all underwrote at the 
same premium, which was proved to 
bi' the premium for such a vessel as 
that in question, when sailing with- 
out force. The ship actually sailed 
with only ten guns (four-ponnders) 
and six swivels, and with only sixteen * 
mcD and seven boys, besides pas- 
sengers. It was proved that boys are 
entered on the ship's books, and con- 
^dered on ship-board as men; and 
that ten guns and six swivels are of 
greater force than twelve guns. That 
upon the whole, the ship was of more 
force than she would have been, if 
the written instructions had been 
specifically adhered to. There were 
verdicts for the plaintifis $ but on the 



motion for a new trial in one of the 
causes, which was to determines th« 
rest, it was contended on the part of 
the defendant, that the instructions 
shewn to the first underwriter (upoa 
whom in general all the others rely) 
being in writing, were to be consi- 
dered as a warranty, which must h% 
strictly complied with ; and that it 
had not been complied with in this 
case. The counsel tor the plaintiff on 
the contrary maintained, in the first 
place, that the written paper being 
separate from the policy, was only 4 
representation, and that it was suffi- 
cient to comply with it in substance, 
or to do what was equally beneficial 
to the underwriters ; but, in the se^ 
cond place, that the terms had been 
strictly complied with, for that swivels 
were a species of guns, and that boys* 
in the maritime sense, were reckoned 
men or seamen, as opposed to pas- 
sengers. The court were of opinion, 
that the word men in the marine 
language does include boys ; but they 
chiefly went upon the distinction be* 
tween a xearranty and a representation^ 
and held that in this case, the in* 
structions, though in writing, yet being 
on a separate paper from the policy^ 
were only a representation; and as 
they had not been departed from frau- 
dulently, nor in a manner detrimental 
to the underwriters, the policy was in 
force against them. 



If6] Since reporjted, Cowp. 7^5* 
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difference [4]. He said the nature of the voyage, which 
* was of a very dangerous sort, explained the condition, and 
that real seamen must have been meant. He also argued 
(tiiough but slightly) that, whatever might be the construc- 
tion of the policy, the plaintiff was not entitled to recover 
as for a total Iosa, because the ship had been retaken, and 
had never been infra pra^idia hostium. Witnesses were 
exummed to explain what is generally understood by the word 
seameuy •j-nd it was either in proof, or admitted, that, at the 
custom-house and Greenwich hospital, boys are included in 
tliat word. 

Lord 



[4] At the Sittings at Guildhall 
ttfti'r M, 19 Geo, 3. in a cause of 
Kenyon and another v. BerlAon^ the 
following words were written trans* 
versely on the margin of the policy: 

** In port 2Qth of Jtt/y, 1770." 

The ship was proved to have sailed 
the 18th of J»/y, and Lord Mansfield 
held that this was clearly a warranty ; 
and though tho difference of two days 
•might not make any material differ- 
ence in the risky yet as the condition 
had not Jxcu complied with, the 
underwriter was not liable. But, 1. 
though a written paper be wrapt up 
in the policy, ivhen it is brought to 
the underwriters to subscribe, and 
shewn to them at that time ; or, 2. 
even though it be wafered to the po- 
licy at the time of subscribing, still 
it is not, hi cithor case, a warranty, 
or to be considered as part of the po- 
licy itself, but only as a n presenta- 
tion. The first of those points oc- 
curred in a cause of Paxcson v. Bame^ 
^l CpJf tried before Lord Matufield 
at Gmldhall at the Sittings in Trinity 
Term, 18 Geo, 3. where the policy was 
the same as in the case of Pawson v. 
Ewer, The counsel for the defendant 



offered to produce witnesses to prove, 
that a written memorandum inclosed, 
was always considered as part of the 
policy. But bis lordship said, it was 
a mere question of law, a.nd would 
not hear the evidence ; but decided, 
that a written paper did not become 
a strict warranty by being folded up 
in the policy. The second occurred 
in Bize v. Fletcher ffj [t7]> tried at 
Guildhall, after E. 19 Geo. 3. where 
it appeared, that, at the time when 
the insurers underwrote the policy, a 
slip of paper was wafered to it, de- 
scribing the state of the ship as to re- 
pairs and strength, and also men- 
tioned several particulars of her in- 
tended voyage, which particulars, in 
the event, had not been complied 
with. Lord Mansfield ruled, that this 
was only a representation ; and, if the 
jury should think there was no fraud 
intended, and that the variance be- 
tween the intended voyage as de* 
scribed ia the slip of paper* and the 
actual voyage as performed, did not 
tend to encrcase the risk to the under- 
wiiters; he directed them to find for 
the plaintiff, who accordingly had a 
verdict [f. l]. 



CpJ Thursday, 25 Jvly, 177 g. 
CqJ Monday, 31 May, 1779- 



[t7] Infrcy M. 20 Geo.3. p. 271.* 



[f. 1 ] Bu t if a policy u ndc r seal refer 
^%|certain conditions contained in a 
printed paper without seal or signa- 
ture, these conditions become part of 
the contract between the parties, and 
must be complied with, before the 



assured can recover. RotUledge v« 
Burrell, I H, Bl, 254, Worsky v. 
Wood, 6T.R. 710. 

See a\so Boxoden v. Vaughan, 10 East* 
415. 
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Lord Mansfield observed, in summing up to the jury, • 1778* 
tbt the import of words must be collected from the subject, 
ID which they are applied. That if, in the present case, the 
insured had stipulated for thirty seamen, besides boys and 
bHdmen, then it would have been clear that the terms had 
BOt been complied with ; but that, in this policy, seamen 
were contrasted with passengers, and, in that sense, the word 
seemed to mclude boys as well as men : but he left the con- 
itnictioD to the jury. 

He jury havmg found a verdict for the plaintiff as for a 
total loss, the defendant, in this term, obtained a rule to ^ew 
cause why there should not be a new trial. 

On the day for Viewing cause, Lord Mansfield, after 
reporting the facts as above related, and that he had left the 
coDstniction of the word " seamen" to die jury, observed, 
that he himself had diought there was little doubt on the 
question, after what had passed in the cause of Pawson y» 
Ewer, That the warranty might have been so worded as 
<nly to include able seamen (as if seamen had been opposed 
10 landmen); but that, as expressed here, the contrast being 
lith passengers, the whole of the crew or ship's company 
ifipeared to be meant That this was the general maritime 
wee of tlie word. 

Bearcrqfi, and Lee, argued in support of the rule for a 
new trial. They observed, that, although die Solicitor-Ge" 
fitralf who had conducted the cause for the plaintiff, had [ 14 ] 
not opened the stipulation in the policy expressly either as a 
warranty, or as a representation, but had insisted that it had 
l^een complied wim, his lordship had assumed it to be a 
^^ananty ; as they said it certainly was. Tliat, being a war* 
nnty, the case of Pawson v. Ewer did not apply. That the 
^fpse of the word '^ seamen" is well understood, and the 
^I'stmction between seamen and landmen or boys, as fully 
established as that between clerjgymen and laymen. Tliat a 
*nnian is only such a person as is liable to be pressed. As 
to the question, whether it was a total or an average loss, 
4ey cited the case of Hamilton v. Mendez (r), and con- 
tended, that the jury had never taken that point into their 
consideration. 

I^rd Mansfield. — ^The whole aipiment for the de-^ 
^ndant turns upon b^ging the question. There is no doubt, 
but that this is a warranty. Its being written on the margin 
iBakes no difference. Being a warranty, there is no doubt 
but that the underwriters would not be liable, if it were not 
complied with, because it is a condition on which the con- 
^t is founded; But the question 'is, whether, in this war- 
nnty, the word '' uameri* was used in the strict literal sense 
^ not. If it was, the warranty has not been complied witb« 
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It is a matter of construction. Boys are rtekoned Beamen^ 
not only at the custom-house, and Greenwich hospital^ but 
ill the distribution of prizes. I think the parties were not 
sanguine at tlie trial. The special jury, and the bye-standers, 
were perfectly clear. They hardly seemed to think it a 
serious question in this cause, lliere is scarcely now sudi 
a thing as a ship entirely manned with seamen strictly so 
called. Even on board the King's ships, they are satisfied 
with a few strict seamen, and able-bodied landmen make up 
the rest of the crew. I had no doubt of the sense of tlie 
word in this policy, and tlie jury decided it. With regard to 
the other question, it was stated as a forlorn hope ; but cer- 
tainly, when the action was brought, there was no prospect 
of a recapture of the ship; she was considered as totally lost 
in a remote part of the world. The report which afterwards 
prevailed of her being retaken, some months after the cap- 
ture, was loose and general ;— no circumstances known, no 
account of her situation, nor of what part of the cai-go might 
he saved. In short there Ls no doubt, but tliat it w as a case 
where the o\vner might abandon [f 2]. 

The rule discliai^ed^ 



[ 15] 



Layton against Pearce. 



T> Y the Lottery act of 1777, (17 Geo.Z. c. 46.) a penalty 
-^ of £500 was given to be recovered in a qui tarn action 



XTnder »n ai^ree- 
-%ient to pertorm 
one or two 
Ahiogs, the op- 
tion is, in th6 

fMnon who ii to perform. — If one of the two things is prohibited under a penalty, no actioii 
iwiil lie for the penalty, until the party makes his election by performing the prohibited part •( 
(hexonlnct. 



against 



[f2] This case, and those referred 
to in the notes, have always been 
considered as leading and decisive 
authorities* In the case of De Hahn 
V. Hartley^ however, an attempt was 
made to bring them in question, but 
without success. In that case the in- 
surance was at and from Africa, with 
a warranty in the margin, that the 
ship sailed from Liverpool with fifty 
hands. It was found by the special 
verdict, that the ship sailed from Li- 
verpool with only forty-six hands, and 
took in six more at Beaumaris ; and 
that the voyage from Liverpool to 
Beaumaris wsls as safe as if there had 
been fifty. ^ And the court decided 



that this was a breach of warranij/^ 
which must be strictly and literally 
complied with, not merely equitably 
and substantially, as a representation 
must: though it was attempted to 
'distinguish that case from this of 
Bean y: Stuparty by urging that what 
was there written in the margin re- 
lated to the state of the ship at Li- 
verpool, before the commencement of 
the voyage insured, and \was there* 
fore unconnected with the risk, and 
to be considered merely as a repre- 
sentation. And the decision of Dc 
Hahn V. Hartl€y was afterwards una* 
nimously affirmed in the Exchequer 
Chamber. 1 T. R. 343. 
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against any person — '' Who should receive any money what" 1778, 
soever in consideration of repayment of any sum or sums 
of money J in case any ticket or tickets in the said lottery 
should prove fortunate^ or in case of any chance or event 
relating to the drawing of any ticket or tickets in the said 
lottery, either as to the time oj such ticket or tickets being 
drawn, or whether such ticket or tickets should be drawn 
fortunate or unfortunate.'' — ^Thb was an action upon that 
statute, against a lottery-office keeper. The declaration con- 
tained three counts. — ^The first stated that the defendant had 
received £1, 6s. from one Robert Griffin, in consideration 
of repaying the value of an undrawn ticket, if the above 
number should be drawn on the ensuing day. — ^The second, 
diat he had for the like sum, and in the like event, under- 
taken to deliver an undrawn ticket. — The third only differed 
from the first, in stating the stipulation to have been to pay a 
precise sum (of £20) on the like event, and in following 
more accurately the words of the statute. — ^The agreement 
pvoved at the trial was in the alternative, viz. that Griffin 
had paid to the defendant £\, 6s. on condition that if the 
ticket No. 37^733, in the lottery then drawing, should come 
up, either a blank or prize on me ensuing day, he (the de- 
fendant) would either deliver to Griffih an undrawn ticket, 
or pay him £20. He had not in feet done die one thing or 
the odier. The cause was tried before Lord Mansfield, 
at Guildhall, and, a verdict having been found for the plain- 
tiff. Dunning moved for a rule to shew cause why it should 
not be set aside, and a nonsuit entered: — 1. Because the 
agreement proved, did not correspond with that stated in 
any one of the three counts in the declaration : — 2. Because 
the agreement as proved would not maintain the action, for < 

that, being optional, it was not within the pro\isions of the 
statute. 

Hie rule was granted, and the Solicitor-General, and 
Lane, shewed cause. — ^They said, that the plaintiff, by bring- 
ing this action, had made his election [5], and had converted 
the contract into an absolute agreement for the payment of 
money. 

Dunning, and Davenport, on the other side.— -They ob- [ l6 ] 
served that this, being a penal statute, was stricti juris, and 
that the plaintiff, by not stating the contract on the record 
exactly as the fact was, had deprived the defendant of the 
means of bringing its legality before another court hy a writ of 
error. 

Upon 



[5] The plaintiff here was a third 
person, and not the insured. Griffin 
indeed was the witness who proved 
the transaction at the trial, but it 

C 



^'ould have been a violent presump-^ 
tion indeed, to have considered that 
as a constructive election. 
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Laytok 

against 

Peaece. 



CASES IN MICHAELMAS TERM 

Upon a question from the court, the Solicitor General said, 
that, by the general practice, tlie option in such transactions 
M'as in the insured. 

The court took some davs to consider. 

Lord Mansfield.-— We are of opinion that, if the 
option had been in the insured, and if he had made his elec- 
tion to take the £20, the contract would have been sufficiendy 
stated, because he would thereby have converted the agree- 
ment into an absolute contract for the payment of money, 
and then the otlier part of the alternative in the original bar- 
gain would become surplusage, in an action on the statute 
of 2 Geo. 2. c. 24. s^auist bribery, the act of bribery laid, 
was die corrupting a voter to give his vote for Mr. Ijochfer 
and the Earl of Egmont^ and the evidence was, that the 
contract was to vote for Mr. LocAyer and his friend. The 
court held, that, by that part of the transaction by which the 
voter was corrupted to vote for Mr. Lockyer, the offence was 
compleat, and diat the rest was surplusage, and necsded not 
to be proved (s). But, though the practice may be, that the 
insured shall have the option, in point of law, the person 
who is to perfonn one of. two things in the alternative has 
Uie right to elect. This has been established by a variety 
of cases. The present action, thereforei cannot be sup- 
ported [6]. 

Judgment of nonsuit [f2.] 



(sj Coombe v. Pitt, M, 5 Geo. 3. 
B. R. 3 Burr. 1586. But vide Bris- 
tow V. Wright y vtfra^ E. 21 Geo, 3. 
p. 640. [«^J ChurckiU v. Wilkins, 
B, R. M. 27 Geo. 3. 1 Term Rep, 44?. 
On the argument of that case at the 
bar, the accuracy of this report of 
Lay ton v. Pearce seemed to be ques- 
tioned ; but, besides other proofs I 
could mention of its correctness, I 
have had an opportunity of comparing 
it, with a note taken at the time, by 



the late Sir Thomas Davenport^ with 
which it exactly corresponds, [f 1.] 

[6] Part of Dunning* % rule was for 
a new trial, on the ground, that, ac- 
cording to the weight of evidence given 
at Nisi PritiSy the office was not kept 
by the defendant* but another person. 
But the discussion of that part of the 
case became unnecessary, by the opi- 
nion delivered by the court on tlic 
other point. 



[f l] In that case it was held, that 
proof of a contract to sell tallow at 
As. per stone, or for w/iatevcr higher 
price plaintiff should pay to any other 
person ^ would not support a count on 
a contract to sell absolutely at 4s. 
and that case uas distinguished from 
this of Ijoyton v. Pearce^ as not being 
an alternative depending upon option, 
but upon a contingency, I'his dis* 



tinction, however, has since been 
rendered unnecessary by the cases 
of Penny v. Porter j &c. cited below. 

[f 2.] The point in judgment he* 
fore the court in this case seems un-< 
questionable, viz. that the statiitable 
penalty was not incurred, the offenQe 
of the defendant being incomplete 
before the payment of money. But 
the opioion delivered by I^rd Mans- 
field 
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WOOLDRIDGE agaOlSt BOYDELL. 



insured 
voyage. 



npHE ship Molly being insured " At and from Maryland ]l^^\l 
-*- '^ to Cadiz^ was taken in Chesapeak Bay^ in the nay uiis opoa 
lo Europe. Upon this, the insured broi^fit tliis action ^JTukcn before 
against the * defendant^ one of the underwriters on the policy, the dividing 
TTie trial came on at Gui/dhaU, before Lord Mansfield, p^*"*^' lht*a^ 
when a verdict was found for the defendant, and, a new trial l^^h du- 
being moved for, the material facts of die case appeared to charged, 
be' as follows: — ^Tlie ship was cleared from Maryland to L ^' J 
Fahnouthy and a bond given that all the enumerated goods 
were to be landed in Britain ; and all tlie other goods m the 
iritish dominions. An affidavit of the owner stated that the 
vessel was bound for Falmouth. ITie bills of lading were 
" to Falmouth and a Market T And there was no evidence 
whatever that she was destined for Cadiz. Tlie place where 
she was taken, was in the course from Maryland both to 
^adiz and Falmouth^ before tlie dividing point. Many cir- 
cumstances led to a suspicion that she was, in truth, neither 
designed for Falmouth nor Cadiz, but for die port of Boston, 
to supply the American army ; but there was not sufficient di- 
rect evidence of that fact. — At the trial, Lord Mansfield 
told the jury, that if they thought the voyage intended was to 
CadiZy they must find for the plaintiff.— If, on tlie contrary, 
they should think there was no design of going to Cadiz, 
they must And for the defendant. 

The Solicitor General, Dunning, and Davenport, argued 
for the new trial.— They contended that this was like tiie cases 
ef an intention to deviate where the capture had taken place 

before 

field, " that where a contract is op- laid the agreement in his de'claration 

*' tional in a party, and he makes as an absolute agreement to deliver 

" his election, the option is thereby 40 on that day and 60 on the follow- 

" determined, and the contract may ing : and it was held that the evidence 

'* then be declared on as an absolute did not support the declaration, which 

" contract," was observed by Lord ought to have stated the contract in 

Kcnyon, in the case of Penny v. the alternative, according to its ori- 

I*orter fSelxv. N, P. 90.) to be extra- ginal terms. 2 East. R. 2. The cases 

judicial ; and appears to be incorrect, of Tate v. Wettings^ S T. R. 531. and 

In that case the contract was to sell White v. JVilson, B, Sp P, II6, confirm 

100 bags of wheat, 40 or 50 to be do- / this position, that an alternative agre&- 

livcred on that market day, the re- ment cannot be pleaded a^ an abso-^ 

mainder on the following: the de- lute agreement; though the option 

fendant did deliver 40 ; and the plain- lay in the party pleading, an4 has 

tiff brought his action against him been determined, 
ibr non-delivcxy of the remainder, and 

C 3 
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1778 before the deviadon vnm carried into execution; and they 

\_, -^^ cited Foster v. Wilmer (t\ Carter v. The Royal Exchange 

Wool- Jismrance Company, cited in Foster v. Wilmer, and Rogers 

DRiDGE V. Rogers, a very late case in this court. — ^They, besides, 

against urged, that, by ^' a Market** in the bills of lading, and in the 

BoYD£LL. instructions to the broker (where that expression was used^ but 

which I believe had not been read at the trial), was meant 

Cadiz. — And that " to Falmouth and a Market** might be 

considered as meaning to the market at Cadiz, first touching 

at Falmouth. — (It appeared in evidence at the trial, that the 

premium to insure a voyage from Maryland to Fahnouth, 

and from thesice to Cadiz, would have exceeded greatly what 

was paid in tliis case.) 

Lee, and Baldwin, shicwed cause. — ^They argued, that here 
there had been no inception of tlie voyage insured, and there- 
fore the case was very different from those cited by the counsel 
for the plaintiff. 

Lord Mansfield,— The policy, on the face of it, i-s from 
Maryland to Cadiz, and therefore purports to be direct a 
^ 18 ] voyage to Cadiz, All contracts of insurance must be 
founded in truth, and the policies fi^ed accordingly. When 
the insured intends a deviation from the direct voyage, it is 
always provided for, and the indemnification adapted to it 
There never was a man so foolish as to intend a deviation from 
the voyage described, when the insurance is niade^ because 
that would be paying without an indemnification. Deviations 
from the voyage insured, arise from after-thoughts, after-inte- 
rest, after-temptation ; and the party who actually deviates 
from the voyage described, means to give up his policy. But 
a deviation merely intended, but never carried into effect, is 
as no deviation. In all the cases of that sort, the terminus a 
mo, and ad yuem, were certain and the same. Here, was 
he voyage ever intended for Cadiz ? There is not sufficient 
evidence of the design to go to Boston, for the court to go 
won. But some of the papers say to Falmouth and a 
Mai^ket, some to Falmouth only. None mention Cadiz, nor 
was there any person in the ship, who ever heard of any in- 
tention to go to that port. ** A market** is not synonymous 
to '< Cadiz;** that expression might have meant Leghorn, Na^ 
pies, England, Sfc. No man, upon the instructions, would 
have thought of getting the policy filled up to Cadiz. In 
hhort, that was never the voyage intended, and consequently 
is not what the underwriters meant to insure. 

WiLLEs, and Ashhurst, Justices, of the same opinion. 
. BuLLEit, Justice, — I am of the same opinion. I believe 
the law to be according to the authorities mentioned on tlie 
part of the plaintiff, but it does not apply here. This is a 
question of fact. There cannot be a deviation from what never 

existed 

OJ H. 1$ G. 2. 2 Sinnige i249. 



m 
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fxisled. The weight of evidence is, that the voyage was never 1 7 Y8» 
designed for Cadiz. ^- _ ^ 

TTie rule discharged, [f]. Wool- 

DRID6B 

agaiast 

BOTDELt. 

Stuart against Wilkins. 

THE two first counts in the declaration in this case were as Assumpsit !■ • 
follows:— *' David Stuart complains of James JVilkim ^^^l%Tt^ 
heit^, S^c, For that whereas the said JameSj on the first day there has been 
of February, in the year of our Lord 1778, at Hatfield, in J^ntyl"^ ^'"'^ 
the county of Hertford, offered to sell to tlie said David, a 
certain mare of him the said James, and whereupon after* 
wards, to wit^ on the day and year aforesaid, at Hatfield 
aforesaid, in the county aforesaid, in consideration that the [ *19 ] 
said David, at the special uistance and request of the said 
James, would buy of him the said James, the said mare, at 
and for a certain large price or sum, to wit, the price or sum 
of ^31, 10*. of lawful money of Great Britaifi, to be paid 
by die said David, to the said James, when he the said David 
should be thereunto afterwards requested ; he the said James 
undertook, and then and there Jaithfully promised the said 

David 



[f] This case established a distinc- 
tion wbich has been recognized ever 
since, between a deviation from the 
Toyas^e insured, and the substitution 
of another voyage with different ter- 
mini. The former being held not to 
discharge the underwriter, when the 
loss happens while the ship is in the 
track common to the two voyages, the 
latter to make the insurance void 
from the beginning. From the short 
account given of the case of Carter v. 
Tke Royal Exchange Company, cited 
2 Str. 1249. it would rather appear 
to h^ve been a case of a substitution 
of a voyage to Amsterdam for a 
voyage to London ; but since the de- 
cision of the principal case, it has 
never been doubted that such a vari- 
ance between the voyage insured and 
the voyage undertaken would dis- 
charge the underwriter. The doctrine 
of this case was expressly recognized 
by the court in Jray v. Modigliani, 
2 T. jR, 30. which was a case of in- 
^oiaiioe from a port in Newfoundland 

c 



to England, and to commence on a 
certain day. The ship sailed from 
port to the banks, fished, and sailed 
again on her vo}'age for England, be- 
fore the day on which the risk was to 
commence : yet the court held that 
this variation in the voyage, though it 
was at an end before the commence- 
ment of the risk, had the effect of 
taking it out of the policy. The sama 
distinction was also admitted in 
Kexcley v. Rymi, 2 H. Bl. 343. in 
Middlcwood v. Blakes, 7 T. R. l65 ; 
which are cited more fully in the 
notes to Thelusson v. Fcrgusson, infra 
3(il. and in a late case of Norville 
V. St. Barbe, 2 N.R. 434. In Mur- 
dock V. Potts, Park's Tnsur. 299. on 
an insurance on freight on a voyage 
to Virginia; where the goods were in 
fact to be carried to St. Domingo, and 
the ship was only to call at Norfolk in 
Virginia for orders, it was held by 
Lord Kenyon, a sufficient variation 
to deprive the assured of their action. 
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1 ?78« i^o>'oidf that the said mare was saiifidf and the said David in 
^^,„^^^ ^ct saithy that he, confiding in the said proinise and unde^-? 
Stuabt ^^^S ^^ ^^ ^^ Jam^Sj^ so by him made as aforesaid, aJF- 
aEainst terwards, to wit, on the same day and year aforesaid, at 
WiLKiif s« Ho^fidd aforesaid, in the county aforesaid, at the sp^ial in^ 
stance and request of the said James, did buy of the said 
James the said mare, at and for the said price or sum of 
^3 1, 109. and did then and there pay to the ' said James the 
sum of £25, 5s. part of the said sum of £31, 10s. and did 
then and there undertake and faithfully promise the said 
James to pay him the further sum of £6, 5s. residue of the 
said sum of £31, lOs. when he the said David should bo 
thereunto aftewards requested. Yet the said James, not re- 
garding his s^id promise and undertakii^ so by him made as 
aforesaid, but contriving, and fraudutenUy intending to injure 
the said David in this behalf, did not ^ard his said promise 
^d undertaking so by him made as aforesaid, but craftily and 
Bubtiliy deceiv^ the said David in this, ^at the said mare,^ 
at the time of the making the said promise and undertaking of 
the said James, was. not sound, but, on the contrary thereof,^ 
M'as uiisoynd, and was afflicted with a certain malady or dis- 
ease, called the windgalls, to wit^ at Hatfield aforesaid, 'u\ 
tlie county aforesaid ; whereby the said mare then an^d there 
became, and is of no use or value to the said Davidr^Axij^ 
whei^as also the said James, afterwards, to wit, the same day 
and year aforesaid, at Hatfield aforesaid, in the county afore-, 
said, in consideraUpn that the said David, at the like in- 
stance and request of the said James, bought of him the said 
James, a certain other mare of him the said James, at and 
for a certain other large price or sum, to wit, the sum of 
£31, 105. of like lawful money, and had then and there paid 
to the said James, the sum of £25, 5s. i(i part of the said 
last mentioned si^ip of £31, 10s. and had then and there un- 
dertaken and promised to pay to the said James the further 
sum of £6, 5s. residue of die said last mention^ sum of 
£31, 10s. when he the said David shpuU he thereunto af- 
ters ard^ requested, he the said James vndertook, and then 
and there faithfuUy promi$ed him the said David, that the^ 
said last mentioned mare zoas sound. — Yet the said James, 
r ^0 j not regarding his said last mentioned promise and undertaking 
sa by him made as last aforesaid, but contriving and fraudu- 
lently intending to injure the said David in this behalf, did 
not regard his said promise and undertaking so by him made 
as last aforesaid, but craftily and subtilly decei\^d the said 
David in this, that the said last mentioned mare, at the time 
of the making the said last mentioned promise and under- 
taking of the said James, was not sound, but then was un- 
sound, whereby the said last mentioned mare became and is 
of no use or vaJue to the said DaxAd.^ — ^To these were added 
a pQUut for money laid out and expended, and another for 
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money hud and received. — The cause was tried at the assiiea 
at Hertford, before Lord Mansfibld, and a verdict found 
for the plaintiff; but tbe evidence given being of an txpr€89 
warranty, and a doubt being raised, whether, in such a case, 
thi4 was a proper form of action, the verdict was taken sub- 
ject to the opinion of the court on that question. 

Upon the motion for setting aside the verdict, and enterii^ 
% noiMuit, Lord Man sfield said, that it had been suggested^ 
that the fofm of this d^aration arose from a determination 
of his at the same place about twenty years ago, but that, 
he said, was a ^:ase pf a clear fraud^ and was declared on as 
^^nd. 

Cause was not shewn against making the rule absolute. 

Kempe^ Serjeant, and Morgan^ for the defendant, coih 
tended, that there are two sorts of warranty, 1. express, 
2. implied. — That, in an express warranty, tbe |Kuty is liable 
without alleging notice ; but that it must be laid warranti^ 
umdo vendvMtlr^hsX every promise is executory, and refers 
to something to be done in future, whereas the declaration 
here charged the defendant with promising a thing past. They 
cited Finch. 180. Dyer. 15. pi. 23* Bro. Abr. Tit. Action 
sur ie aue, pi. 8. Keilway, 91. 2 Ld. Raymond, 1118. 
Heme's pleader 7, 77, 223. Rastell, 9. 1 Veatr. 365. 
AUejfne9\, Salk. 210. Fitz N.Br.gs.a. 

Ijord Mansfield, — ^The declaration struck me as particu- 
lar, in departing from the old rule of declaring expressly on the 
warranty. A warranty extends to all faults known and unknown 
to the sdler. Selling for a sound price without warranty may be 
a ground for an assumpsit, but, in such'a case, it ought to be 
la^ that the defendant knew of the unsoundness, [f 1]. I left 

It 



M 



1778. 



Stuart. 
against 

WlLKUISb 



[r 1 .] This case was referred to and 
confirmed by the court in Parkin^ 
son V. 2>f, 2 East, 314. as a Iciiding 
authority on this point, viz. that a 
sound price will not raise an implied 
assumpsit that the commodity sold is 
sound or merchantable, and that no 
action will lie in such case, unless 
there be in the seller a kQuwIcdge of 
the defect, and a fraud : the authority 
referred to by Lawrence^ Justice, in 
that case from 1 Roll. Abr, 90, p. and 
other authorities there found, decide^ 
that an action of tort will lie on the 
warranty in law, where there is a 
knowledge of the defect : The action 



of assumpsit not being then in use ii 
coses of warrranty. 

Lord Mansfield's position, here 
ported, seems to require some ex* 
planation. it appears that the 
action of assumpsit, which arises 
from the seller's knowledge of the de« 
(ctt, cannot be upon an undertaking 
for the naked fact of soundness, like 
that which arises on an express war«> 
ranty of soundness : for how can his 
knowledge vary his contract with the 
purchaser in that respect f But every 
seller makes with the purchaser a 
certain other implied contract, via. 
that b&'knafm of ilo latent defect or 

unsotindncss; 



itOa 
1778. 



Stuakt 
ftgainst 

WtLKIVS. 

•[21] 
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k to (he jury as on a warranty, subject to the opmion of the 
court, whether a nonsuit should not be entered. I am told by 
die learned Judges * on my left hand (Ashhurst, and Bul- 
LBB, JvsHcetj) that this sort of declaration, where a war- 
ranty is to be proved, has been practised for twenty years, and 
that it is made use of with a view to let in both proofs, if 
necessary. « 

AsHHURST, Justice, — Whatever may have been the old 
form, I believe it has been long settled diat this form of ac- 
tion is right ; and, having been long establuhed, I am of opi- 
nion that it ought to be supported. There may be cases where 
the count for money had and received may be of use to the 
'plaintiff, and the warranty including a promise, may be de- 
clared on as such. 

■ BuLLER, Justice, — This mode has been in use ever since 
I have known any thing of practice, a]nd my brother Ash- 
hurst remembers it much longer. There is no objection to 
it, in point of form, which could prevail even on a special 
demurrer. Promises are not all executory. Do not all our 
books make a distinction between promises executed and pro- 
mises executory ; — that in one you may traverse the consi- 
deration, in the other not ? Because another action would lie, 
it does not follow that this will not. Jt was determined in 
Slade*B case, that there may be different actions for the same 
injury («). 

The rule discharged [f 2.] 

fuj T. 44 Eliz. 4 Co. 92. b. 



unsoundness ; and it is for breach of 
this ^ntract that an action of as- 
sumpsit is to be maintained. It is 
usual to frame counts upon this prin- 
ciple, charging that defendant under- 
took that he did not know of un- 
soundnesSy and laying the breach 
that the thing sold was unsound, and 
that defendant knew it ; or stating 
the assumpsit that the commodity 
was free from latent defects, as was 
done in a case of Meliith v. MotteuXy 
Peake, N: P. Rep, 1 1 5. in which Lord 
Kenyon held the plaintiff entitled to 
recover for a defect in a ship, which 
was not visible to the purchaser, but 
which the seller knew of, although in 
that case:tbe sale was not only with- 
out a warranty, but with ap express 



condition to take the ship vith all 
faults \ which. Lord Kenyon said, 
must apply only to faults which the 
purchaser might discover, or which 
seller was unacquaintcnl with. 

[r2.] This, case was also men- 
tioned by the court, as the iirst in 
which the mode of declaring in as- 
sumpsit was established, in iniliam^ 
son V. Allanson, 2 East. 44(). notwith- 
standing which, the former practice 
of declaring in tort, has also been 
continued : and it is established by 
that case, that the principle of the 
law is the same as applied to both* 
forms of action, viz. that express 
warranty without knowledge, or know- 
ledge without warranty, will make the 
seller responsible for unsoundness. 

KSBCU 
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Keech, Lessee of Warne, against Hall and nov.*^' ^^ 

Another. 

pJECTMENT tried at Guifdhall, before Buller, Ju^ t^"^^^ 
^ tice, and verdict for Uie plaiutiff. After a motion for a jT^jwrtment 
new trial, or leave to enter up judgment of nonsuit^ and cause (wiihout giving 
diewrif the court took Ume to consider; and^ npw^ Lord ^ntt^aten^t 
Mansfield stated the case, and save the opinion of the ^hu ciaioM ud- 

^ 4 r u der a lease from 

CODit, as follows. U,e mortgagor 

Lord Mansfield, — ^This is an ejectment brought for a granted artcniie 
warehouse in the city, by a mortgagee, against a lessee under ^ofc^pr'Tity" 
a lease in writing for seven years, made after the date of the ot the mortsHCft 
mor^ge^ by the mortgagor, who had continued in pos- [^-3 
zcssion. The lease was at a rack-rent. The mortgagee had no 
ootice of the lease, nor the lessee any notice of the mortgage. 
Hie defendant offered to attorn to the mor^gee betbre 
die ejectment was brought. The plaintiff is willing to suffer 
the defendant to redeem, lliere was no notice to quit ; so 
that thott^ the written lease should be bad, if the lessee is 
to be considered as tenant from year to year, the plaintif}* must 
fail in this action. The question, therefore, for the court to 
decide is, whether, by the agreement understood between 
mortgagors and mortgagees, which is, that the latter shall r 21! 1 
receive interest, and the former keep possession, the mortga- 
gee has given an implied authority to the mortgagor to let 
from year to year, at a rack-rent; or whether he may not 
treat the defenckint as a trespasser, disseisor, and wrongdoer. 
No case has been cited, where this question has been agitated, 
much less decided. The only case at all like the present, is 
one that "was tried before me on the home circuit (Belchier v. 
Collins) ; but, there, the mortgagee was privy to the lease, 
and, afterwards by a knavish tnck, wanted to turn the tenant 
out[F I]. I do not wonder that such a case has not occurred 
before. Where the lease is not a beneficial lease, it is for 
the interest of the mor^agee to continue the tenant; and 
where it is, the tenant may put himself in the place of the 

mortgagor, 

[<l^] But if there is tenant from entitled to 6 months' notice from th^ 
year to year, and the landlord mort- mortgagee. Birch v. IVright, 1 T, R, 
gages, pending the year, the tenant is 378. 



[f1] Serob. that mere knowledge of quit from the mortgagee. Thunder t. 
Ihc defendant's occupation is notsufH- ielcher, 3 East, 449. 
cieut to entitle him to a notice to 



22 CASES IN MICHAELMAS TERM 

1778 mortgagor^ and eidier redeem himself, or get a friend to do 
^^^^* it. The idea that the question may be more proper for a 
Keech <^<>^^ ^^ equity, goes upon a mistake. It emphatically belongs 
acainsC ^^ ^ court of law, in opposition to a court of equity ; for a 
Hall. lessee at a rack-rent, is a purchasor for a faluable consideration, 
and in every case between purchasors for a valuable considera- 
tion, a court of equity must follow not lead the law. On full 
consideration, we are*ail clearly of opinion, that there is no 
inference of fraud or consent against the inortgagee, to 

firevent liini from considering the lessee as a wrong-doer, 
t is rightly admitted that if the mortgagee had encouraged 
the tenant to lay out money, he could not maintain this action 
[f 2] , but here the question turns upon the agreement 
between the mortgagor and mor^agee : when the mortgagor 
is left in possession, the true inference to be drawn, is an 
agreement that he shall possess the premises at will in the 
strictest sense, and therefore no notice is ever given him to 
quit, and he is not even entitled to reap the crop, as other 
tenants at will are, because all is liable to the debt; on pay- 
ment of which, the mortgagee's title ceases [f9]. The 
mortgagor has no power, express or implied, to let leases, 
not subject to every circumstance of the mortage. If by 
implication, the mortgagor had such a power, it must go to a 
great extent; — to leases where a fine is taken on a renewal 
for lives. The tenant stands exacdy in the situation of the 
mortgagor. The possession of the mortgagor cannot be con- 
sidered as holding out a false appearance. It does not induce 
a belief, that there is no mortgage; for it is the nature of tlie 
transaction, that the mortgagor shall continue in possession, 
r 23 1 Whoever wants to be secure, when he takes a lease^ should 
inquire after and examine the title deeds. In practice indeed 
(especially in the case of great estates) that is not ofiten done, 
because the tenant relies on the honour of his landlord; but 
whenever one of two innocent persons must be a loser, the 
rule is, ^i prior est tempore, potior est jure. If one must 
suffer. It is he who has not used due diligence in looking 
into die title. It was said at the bar, that u the plaintifT, in 
a case like this, can recover, he will also be entitled to the 
mesne profits from the tenant, in an action of trespass, which 
would be a manifest hardship and injustice, as the tenant 
would then pay the rent twice. I give no opinion on that 
point; but there may be a distinction, for the mortgagor may 

be 

[t9] I^freif Moss v. GaUimore. M. 20 Geo, 3. p. 266, 267» 



• [p2] In Weakly y, Buchiell.Cowp, tenant had built a house, was a 

473. it was expressly decided, that defence to an ejectment. This doc- 

an unstamped agreement to grant trine is now over-rulcd# vide post, 
a lease, on the faith of which the 
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be considered as receWii^ the rents in order to pay the 
interesty by an implied authority from the mortgagee^ Ull he 
determine his wiU[*)-10]. As to the lessee's right to reap 
the crop which he may have sown previous to tlie determina- 
txNi of the will of the mortgagee, that point does not arise in 
this caae^the ejectment being for a warehouse; but, however 
that may be, it could be no bar to the mortgagee's recover- 
ing in ejectment It would only give the lessee a right of 
ingress imd egress to take the crop ; as to which, with regard 
to tenants at will, the text of Littleton is clear. We are 
all clearly of opmion that the plaintiff is entitled to judg*- 
meot(7]. The 
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1778, 



Keech 

against 
Hall. 
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[tlO] It is expressly provided by 
4 Atm. c. l6. § 10. '< That no tenant 
" shall be prejudiced or damaged by 
payment of any rent to a conusor 
or grantor of any manors or rents, 
or of the reversion or remainder of 
kny messuages or lands, or by 
breach of any condition for non- 
payment of rent, before notice 
shall be given to him of the grant 
by the conusec or grantee.^ 
(7] When the question was argued 
si the bar, Lord Mansfield said, he en- 



u 



u 



tircly approved of what had been done 
by NareSf Justice, upon the Oxford 
circuit, and afterwards confirmed by 
this court, in the case of JVkite^ lessee 
of' Whatley^ v. Hawkins, viz. not to 
suffer a lessee under a lease prior to 
the mortgage to avail himself of such 
lease on an ejectment by the mortga- 
gee, if he has had notice before die 
action that the mortgagee c|id not in-^ 
tend to turn him out of possession 
[til]. [r3]. 



[fll] Law of Ni, Pr. Ed. of 1775, p. 96. 



^[f 3] The doctrine contained in 
this case was recognised by Lord 
Mansfield in Moss v. Gtdlimore^ infra 
279* and confirmed in Doe v. Pegge^ 
1. Tn R. 758. m not. but has since 
been overturned by Does. Staple^ 2 
T. R. 684, in which Buller, J. dif- 
fered from the rest of the court, and 
bv Doe v. Wharton, 8 T. R. 2. and 
Doe v. Wroot, 5 East. 132. citing 
Weakly V. Rogers. 

The result of these cases appears 
to be, that the legal estate must pre- 
vail in ejectment, unless under cir- 
cumstances from which a j ury may pre- 
sume such estate to have been in fact 
surrendered ; as when it arises from 
a terra of years, the trusts of which 
have been satisfied : and that the 
action of ejectment is not to be so 
moulded, as to enable persons entitled 
to rents and profits to recover posses- 
sion of them against defendants who 



can set up a prior legal title, notwith- 
standing the lessor of the plaintiff 
foregoes his demand of possession of 
the land ; as was done in this case, 
and in Doe v. Pegge. In Goodtitle v. 
JoneSy 7 T. R. 47. it was even held 
that a satisfied term, if not found 
by the jury upon a special verdict to 
have been surrend^ed» bars a reco- 
very in ejectment* This was repeated 
by Lord Kenyon, in Roe v. Reade, S 
T. it. 118: And the true limits of 
the doctrine appear to be laid down 
by his lordship in Doe v. Syboum, 7 
T. R. 2. where he says, " that in all 
cases where trustees ought to con^* 
vey to the beneficial owner, he 
" would leave it to the jury to pre- 
'^ sume, (where such a presumption 
might reasonably be made) that 
they had conveyed accordingly." 
See also. Roe v. Lowe, 1 H, BL 
445. 



i< 



i« 






Ma 



CASES IN MICHAELMAS TERM 

Tlie Solicitor General for die defendant^ — Dunning, and 
Cowpety for tbe plaintiff. / 

Tlie nde discharged [f 4]. 



Monday, 16t1i 
Nov. 



Assumpsit for 
money had and 
received, will not 
lie, when the 
payment has 
been made on a 
contract which 
is still open, and 
not given up by 
Che defendant. 



Weston agaimt Downes. 

npHIS was an action for money had and received by the 
-^ defendant to the use of the plaintiff. On the trial, before 
Lord Mansfield, the plaintiff proved, that the defendant, 
in consideration of sev^ty guineas, had sold him * a pair of 
coach horses, which he undertook to take back, if the plaintiff 
should disapprove of them, and return them within a mouth. 
The plaintin did return them within a month, but took 
[ ^^"^ ] another pair from the defendant in their stead, without making 
any new agreement. These he also returned within a month, 
and received a third pair on the 2Sd of December ^ without 
any fresh bargain. Tliis third pair he disapproved of, because 
they were restive and would not draw ; and offered to return 
them on the 5th of January, but the defendant refused to 
take them back. 

Lord Mansfield directed a nonsuit; and, on a rule 
to shew cause why the nonsuit should not be set aside, and a 
new trial granted, the question was, whether the action of 
assumpsit for money had and received, would lie in this 
case. 

Dunning and Davenport, for the plaintiff, contended, 
that there was an end of the contract on the retiun of the 
iirst pair of horses, and that then a right accrued to brii^ 
this action. 

The Solicitor General, for the defendant, insisted, that 
the contract was continued by taking other horses, and 
that the plaintiff ought to • have declared upon the special 
agreement. 

Lord Mansfield, — ^I am a great friend to the action for 
money had. and received; and therefore I am not for 
stretching, lest I should endanger it [f 12]. Where there is 

a special 

[f 12] Infra, Longchaf^p v. Kenny, £. 19 Geo. p. 132, 133. 



[p 4] The same point was ruled by 
the court, on the authority of this 
case, in Tkunder w. Belcher, 3 East. 449; 
where ejectment was maintained by 
the assignee of a mortgage, against an 
occupier let into possession as tenant 
from year to year by the mortgagor, 
after the date of the mortgage, and 



before the date of the assignment, 
although there was no demand of 
possession; the court holding that 
the mortgagor was at best a tenant 
at sufferance himself, and therefore 
not able to create another tenancy at 
sufferance. 



Westom 
against 
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a special -contract, the defendant ought to have notice, by 1778. 
the declaration^ that he is sued upon that contract [<i3'l]. [Pl] 

WiLLBSy Justice^ of the same opinion. — Here was origin 
nally a special contract, and it continued between the parties 
Ckroiigh all their subsequent dealings. 

As HURST, Justice, — If die plaintiff had demanded the 
seventy guineas, and brought his action, on the return of the 
first pair of horses, and no second pair had been sent, this 
action would have lain [<^2]; [f 2] but, here, the contract was 
continued, and die case resembles one that was tried before me 
on the Midland Circuit, and afterwards came on in this couit; 
viz. Power v. Wells, JB. 18. Geo. 3. [8]. 

BcLLEB, Justice, — ^This action will not lie, as die defei^> 
dant has not precluded himself from entering into the nature 
of the contract^ by taking back the last pair of horses. [ 25 ] 

• Where 



[O-l] [f 1] VideFitlder y.Starkin, 
C B. T. 28 Geo. 3. H. BL 17. in 
which it was held, that an action on 
the warranty might be maintained 
without a return ; and admitted that 
in action for money had and received 
could not. 

[<C>'2] [f 2] Tower* V. Barret, B. R. 
E. 96 Geo. 3. 1 Term Rep. 133. was 
exactly the case here put as an in- 
itancc; and it was decided that the 
action lay. But in Payne v. Whale, 
7 East. 274, where an unsound horse 
was sold with warranty of soundness, 
and defendant had promised he would 
return the money and take back the 
horse, if he proved unsound: the 
court held that the buyer could not, 
after a tender of the horse and de- 
mand of the money, maintain an 
action for money had and received : 
the best ground for which distinction 
appears to be, that in the latter case, 
the conversation about taking back 
the horse was no part of the original 
contract. In Gray v. Edwards^ 7 T, 
R. 181, where the seller by his neg* 
lect put it out of the power of the 
buyer to complete a contract of sale, 
it was held that the buyer might put 
an end to the contract, and recover 
money paid in part of the price. 



But in HuUe v. Heightmmm. 2 
East* 145, which was a special con- 
tract for seaman's wages for a whole 
voyage, with an express stipulation, 
that none should be claimed till the 
voyage should be completed, it was 
held that a seaman could not recover 
pro raid, in inddntattu assumpsit; 
though his service was put an end to 
by the wrongful act of the captain 
sending them ashore. Though it docs 
not appear clearly from the report, 
whether the court meant to refer the 
plaintiff for his remedy to an action 
on the original contract, or to an 
action of tert against the captain. 
The case of Gray v. Edwards, was not 
cited in this case. 

[8] In the case of Potoer v. Wells, 
the plaintiff gave a horse of his own 
and twenty guineas for a horse of the 
defendant's, which was warranted 
sound, bnt proved to he unsound; 
upon which the plaintiff, after tender- 
ing a return as above mentioned, 
brought the action for money had and 
received for the twenty guineas, and 
also an action of trover for his own 
horse. The court held, that neither 
would lie. Not the latter action, be* 
cause the property has been changed 
[flS]. 



[f 13] Since reported, Coag. 818. 
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Where the contract is open, it must be stated specially. In 
Power V. fVells, die defendant had warranted a horse to be 
soundy which proved unsound; The plaintiff tendered a re- 
turn of the horse, but the defendant refused to receive him ; 
and an action for money had and received being brought, it 
was held by the court, that it would not lie. 

The rule made absolute. 



Thursday, i9th Rqe, Lcsscc of Roacli, Widow, against Pop- 



Mor. 



HAM and Others. 



T> Y marriage^4urticles, bearing date the 28 th of Feltruafy, 
-*-^ 1734, Latitia Harris, and Posthuma her daughter, the 
one being tenant for life, and the other entitled to a remamder 
in tail, of a trust estate, in contemplation of a marriage about 
to be celebrated between Posthuma Harris and William 
laylory covenanted to levy a fine, and to settle the lands in 
question on trustees, in strict settlement, with a remainder in 
fee to Posthuma. The legal estate of the -vhole, and the 
equitable estate in the reversion in fiee, expectant on Post* 
humcts estate, tail, had descended ta Thomas Harris, eldest 
son of L(Rtitias husband by a fonner wife. He was not a 
party to the articles of 1734. But, in 1735, a fine was levied^ 
in whidi William Taylor, Thomas Harris, Latitia and 
Posthuma, were conusors, and the trustees in the marriage- 
settlement conusees. Thomas Harris died without issue, in 
1736, widiout having joined in any declaration of the Uses of 
the tine, and was succeeded by hts full sister Elizabeth, the 
lessor of the plaintiff, who was his heir at law, and the heir at 
law of her fiither as to the reversion. Posthuma had two 
daughters, but stie died in 1739 ; one of her daughters in the 
same year, and the other in 1740, both without issue; and 
Latitia died in 1771* This ejectment was now brought by 
Elizabeth against die trustees, on the ground that the decla- 
ration of uses in the marriage-articles did not operate against 
Thomas Harris, he not being a party to them; and that 
where there is no declaration of the uses of a fine (which by 
the statute of firauds (v) must be in writii^) they result to 
conusors. Bullbr, Justice, before whom the cause vras 
tried, at the last summer assizes for Somersetshire^ being of 
r 26 1 ^^ opinion, directed a verdict to be found for the plaintiff, 
but with leave to move for a new trial without payment of 
costs. 

At 



If a fine is levied 
by tenaint for 
lite, rematoder- 
maa in tail, and 
reversioner in 
fee, a df'clara- 
tion of OSes by 
the tenant for 
life and remaln- 
d^r^nan in tail, 
does not bind tKc 
reversioner, 
without his 
privity. — ^Whcn 
no uses are de- 
clared, parol evi* 
dence may rebut 
the resulting use 
to the conusor in 
favour of the 
ttonasee, without 
any written de- 
claration of the 
uses in bis fa- 
vour. 



(vj 29Car.2.c.3.Sr. 
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At die trial, tbe counsel for the lessor of the plaintiff had 1778* 
objected to the readii^ of the marriage-articles, becatise the ^^^-^r^j 
leversioiier, ttnder whom she claimed, was not a party to them, j^^^ 
and there was no evidence of his knowing that there were against 
such articles: but the judge over-ruled Siis objection, as FophAuk^ 
diey made a necessary part of the defendant's title, and it waa 
dear that it was no objection agiunst reading a title^eed, 
diatthe person i^inst whom it was produced, was not a 
party to it. 

Morris nd^ contended, fbr the defendant, tdat die clause 
in die statute of frauds, requiring that declarations of trusts 
and confidences (and which is held to include uses,) should be 
made by some writing signed* by the party, extends in the 
case of fines, to third persons only, and not to the conusors x 

and conusees of the fine. That the resbltiiig use to th6 
tomisors may be rebutted in favor of the conusees, by parol 
evidence, shewing such to have been the intention of the 
parties. That this doctrine is fully established by &t case 
of Lord Altham v. the Earl_ of Jnglesea (w)i That it 
being a mere question of fact and intention, in 14rhom the 
ises of the mie in the present case vested, that question 
oii^t to have been left to the jury, and that there could be 
BO purpose imagined for levying the fine^ and lliakiilg the 
tnistees conusees, except to confirm the marhi^e-articleSi 

Gould fof the plaintiff.--^He cited BeckwitKs Case (x). 

Lord MANSFiELD,-^The case cited by Mf. Morris is 
good law. There, there was evidence to rebut the resulting 
ase ; but here I see no proof of intention on the part of 
die reversioner in fee. He was not a party to die marriage- 
articles. If he had been, that would have been strong evi^ 
denoe against any resultu^ Use to him. The form of a 
fine is to ^ve a title to the conusee ; but, in truth, it is for the 
convenience of the conusor; and, fit>m the constant usage, 
the presumption b, that it is levied to his use. , This indeed 
is liable, like all other presumptions, to be Encountered by 
contrary evidence ; but here the reversioner in fee has done 
Bodung to rebut the presumption. 

The Role discharged^ 

(w) E. 8 Ann. GUb. Rep. 16. Pig- (g) 2 Co. 58. »# 
t9t M Rcc. S. C. 
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i7tt^w. Stevens against Carrington. 

S^* artT^^'h** YN an action of debt, upon a bond, conditioned for the 
by a^oovMan?' performance of the covenants in a deed to dissolve a 
^ ?* ^^*h"^ partnership between the plaintiff and the defendant as whar* 
moiety'of goods nngers, the defendant having prayed oyer of the condition, 
\*iA^**^' one of the covenants appeared to be, in effect, " That the 
the defendant's, '' ^^^ parties agreed with each other, that the goods and 
^i>« defendant ts '^ merchandises which should be lying upon rent, on all, or 
Svcr tSe g<»^r " ^"y P»rt of the partnership premises at the time of the 

'^ dissolution of the partnership, should be divided equallj 
^i between them; and that each should bear and pay a 
^' moiety of tlie chaiges and expences attending the weighing 
*^ anddividing the same ; but that tlie plaintiff should solely bear 
** and pay the charges and expences attending the conveying 
'' his moiety from a warehouse agreed to be assigned to the 
'' defendant, to another wareliouse agreed to be assigned 
** to the plaintiff."-^He then pleaded performance of all tlie 
covenants.— The plaintiff replied, that he had performed^ 
or was willing' to perform, his part of the above^menticmed 
covenant, and tliat althou^ he had required the defendant 
to deliver to him his said moiety of the goods and mer- 
chandise, isc. yet die defendant did not, nor would deliver 
or cause to be delivered, to the plaintiff his said moie^, but 
wholly refused^ ^r. — ^To tliis replication the defendant de* 
murred generally. 

Baldwin^ in support of the demurrer, insisted, tliat, ia 
actions founded on covenants, the words must be strictly 
followed; that there was, in this case, no stipulation to 
deliver the goods. That the defendant did not mean to 
put himself to the expence of ttie delivery ; tliat, being a 
Avharfinger, it niight not be in his )K>wer to deliver theni, 
because some other person or persons might have a control 
over them. 

Runningtofiy for the plaintiff, admitted, that there was no 
express covenant to deliver; but contended, tliat such a 
covenant arose by necessaiy- implication of law, from the 
words of the deed. The plaintiff, he said,- could not enter 
the waiii^house in which the goods were, without the consent 
of the defendant ; it being assigned to him. He cited Robin^ 
Sony, jdmps or Aunts (y), and Hill v. Carr (z). 

Lord Mansfield told Baldzvin, he had no occasion to 
reply; and said, that the defendant, by tliis covenant, 

was 

dfj Sir. Tho. Raym. 25. 1 Sid, 48. (zj Chancer}/ Cases, 294^ 
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^9 not bomd to ddiver^ tfaoug^ if he faiul obstructed the 177$^ 

phintiff m femoving the goods, it would have been a bread|^ ^^-tnr^ 

of die covenant Stst^ns 
JBiiitiiJiig^ofi movedfor leave to amende wfaick was granted, agaiiuit . 

TOH4 . 



The Earl of AiLfisfittitf agamt t^ATtisoi^. ^^^^^ 

THIS was an actkm of debt against the defSendant. txi Aiordofahun^ 
lecover s» penalties, on die s^utepf Ann. c. 14. for ^ellJ^' 
keepinir a gun to destroy game : for using a gun for that e™** * deput»- 
purpose; for keepug a setting dog; forusing a settk^dog; keeper. 
for exposing a grouse to sale; mid for exposing a partridge to 
nie; notbemg qualified. The cause was tried at the last 
assies at York, before Willes> Justiu, and a verdict found 
for die plamtiff on one of die counts, subject to the opinion^ 
of the court, <m the following case, viz* ^^ Tliat WUUcmt 
Uarmoodf Esq. was lord and chief bailiff of the libertyj^ « 
wapentake, or hundred, of Langbaurgh, in the North Riding 
of the ooonty of York. That the said William Merwood 
and his servants, and the servants of those under whom he 
damied, had used to kill game on the manor of Whorieton, 
which 18 within the said wapentake, and also on all the rest 
of the said wapentake. That the plaiotiff was lord of the' 
said manor of WhorhtOHy and had usually appointed a game- 
keeper within the said manor, fur the purpose of preserving 
the game, and had a game-keeper at the time of the facta 
comniitted as laid in the declaration. That the said William 
Marwoodj as lord and chief bailiff of die said wapentake, on 
the filst day of JulVf 1717, granted a deputation to the 
defendant (Ins menm servant)^ who was killing game at the 
time in the declaration ^nentioned, and did 1(91 one grouse 
within the said manor of Whorleton for the said WilUani 
Marwood, by his order, and for his immediate use ; wliich 
deputation was in die words following, t^*z.— '' I WilliafU 
Morwoodj Esq. lord and chief bailiff of the liberty, wapen- 
ta)ce, or hundred oi Langbaurgh, in the North Riding oC 
the county of York^ do hereby nominate, authorize, anaap- . 
poioty my servant Mickad Pattison, to be my game-keeper 
of and within my said liberty, wapentake, or hundred of 
LoMgbitttrgh, during my pleasure only, with foil power, 
UcoKe, and authority, to km any hare, pheasant, partri«^e^ 
or any other game whatsoever, in and upon all and every or 
any part of my said liberty, wapentake, or hundrea . of 
LMgbaurgh^ for my sole and immediate use and benefit, and, [ 29 ] 
also, to take and seize all such guns, bows, greyhounds, 
aettmg dogs^ lurchers^ or other dogs intended for lulling of 

luiresj 
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1778. ^^^f femUf tramds, lowbelb, hays, or other nets, hare*> 

t^^^j P^f^f snares, or other engines intended for tlie taking and 

The Earl of 'Ruling of conies, hares, jdieasants, partridges, or other game, 

AiLEBBcaY ^ within the precincts of my said liberty, -wapentake, or 

against hundred of Langbaurghj shall be used by any person or per- 

Fa7TX8ok. sons, who, by mw, are prohibited to keep or use the same. 

Given under my hand and seal this 2l8t day of Jufy^ 1777.— 

Tliat the said deputation was duly registered with the clerk 

of the peace, lliat the said WiUiam Marwood had granted 

no deputation before that given to the defendant.** 

Hie question for the opinion of the court, upon the 
foregoii^ case, was, '' Whether the defendant had any 
right or authority to kill game upon the manor of fTAor/e- 
ton?" • 

Daxmip^rt, for the plaintiff, besides drawing many aigu- 
aneots from die nature of wapentakes and hundreds, and 
Che ancient statutes concerning them, contended, that the 
statutes authorizing the appointment of game-keepers, do not 
extend to the lords of a wapentake or hundred. That 
the words of 22 ^ 23 Car. 2. c. 25. are, '* That all 
lords of ffmriMfy or other royaltieSf not under the degree 
of an esquire, may, by writing under their hands and seals, 
authorise one or more game-keeper or game-keepers >vithin 
their respective manors or royaltie$" (a). That it then gives 
t|ie game-keqiers, so appointed, authority to seize such guns, 
bows, 4rc. as, within the precincts of such respective manors, 
«hall be used by persons not qualified. That uie word " royal- 
ty" was not repeated in the last part of the clause, which 
shewed that it was used as synpnimous to manor. That, by the 
statutes of 5 Ann. e, 14. Ann. c. 25. and 3 Geo. I.e. 11. 
which use the words ** lords and ladies of manors,'' without 
any other description, it was manifest that they only were 
meant fay the legislature to have the power of granting depu- 
tations. That honours, baronies, seigniories, and fees, are 
words applied, in different parts of England^ to the same sort 
of property as. manors, one of them generally coniprdiend- 
ing sevend or many manors. But that tlie lord of a wapen- 
take or hundred was to be considered only as lord of the hun« 
dred court or court-leet. That it would not be argued &at a 
. sheriff could grant such a deputation for his county; and, if 
Jiot, how could a lord of a hundred or wapentake, which ia 
[ 30 ] only part of the county, and taken^ out of it? Tliat if this 
deputation were sustained, there would be two game-keepers 
in the same manor; for that Lord Ailesbury had appointed 
one, which he certainly had a right to do; but that, by 
9 A^m. c. 25. only one game-keeper could be appointed within 
any one manor. That as to the usage stated in tfie case, that 

might 

(a) is. 
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m^t be evidence of a prescriptive free warlren, so as to 1778. 
excuse a trespass, but it conld not enable Mr. Marwood to ^ m^<m j 
deputeanother to kill game. The Earl of 

Chambre, for itke defendant, aigued, diat the question de- Ailesbukt 
pended upon the construction of 22 ^ 23 Car. 2. c. 25. and against 
of 5 Ann. c, 14. TTiat all wapentakes were originally in die Pattison. 
crown, and must be derived from it, and that courts are inci* 
dent to them, as to manors. 2 Roll, Abr. 73. , That thev 
therefore are properly royalties, and that, in the statute 14 Ea. 
3. c. 39. die owners of wapentakes are called lords ; so that 
Mr. Marwood was rightly styled the lord of thb wapentake. 
That Davenport had said, that, " royal^ in the statute of Car* 
2. was synonimous to '' manor,** but that the words were 
** manors, or other royalties." That nothing conld be inferred 
from die omission of the word ^' royalty^ in the statute of 
5 Ann. TbaX acts in pari materia are to be explained by 
one another, and that act must be understood to extend to 
all who are endded to appoint game-keepers by the statute 
of Car. 2. 

Lord Mansfield, — All acts in pari materia are to be 
taken together, as if they were one law. In the statute of 
Car. 2. Ate words, ** odier royalties,* are used, but that must 
mean royalties of the same nature with manors. If royalties 
of a higher nature had been meant, the statute would have 
b^un wnth diem[Fl]. The reason why diis word was used 
in the act of Car. 2. was, because suph royalties go by diffe- 
rent names in different parts of the kingdom ; as honours, 
baronies, fees, t^c. But in the act of 5 Ann. c. 14. the 
words are only ^* lordship or manor^' (b)^ and the aets of 
^ Ann. and S Geo. 1. recite the oth<srs, and only mention 
^ k)rds and ladies of manors.'^ 

ThtpoBtea to be deliveired to die plaintiff. 
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TK an actioo of ejectmeuty tried on the last Norfolk 
^ circuit, tliejury found a special verdict to the following 
effect, viz. '^ Inat John Noms was seiaed in fee, inter alia^ 
of ttie premises in the declaration mentioned. — ^That, on th<| 
26th of June 1770, (being then a widower without childreni 
and his sister Jtnne ultff'reref ^ife of Aftthofijf Avfrere, 
being his heir at Iaw% he made his will, m writing, 
duly attested, and thereby devised the said premises to 
f. B. Bramston, J5. J). G. DilHngham, T. G, Ewen^ 
and T. Brogravef and their heirs, to* the use and ^ntent 
that the chancellor, master, scholars of the university of 
Cambridge, and their successors, should and might for 
ever haye, receive and take thereout, and eveiy or any 
part thereof, upon trust as therein after was meationedf, 
an annui^ or yearly rent-charge of 120/. clear of all 
jtaxes, and othef deductions whatever, with powers of entry 
and distress as between landlord and tenant ; and that the 
testator declared, by his said will, die trusts of the said . 
annuity or rent-jdiarge in the foUovmig words, piz. *^ I dp 
hereby declare iny will and meaning to be, that the said 
chancellor, mastei^y and scholars, and their successors, shall 
from time to time for'ever stand and be seised and possessed 
of th^ said annuity or yearly rent-chai^e, and of the s^d 
powers and remedies for the recovery diereof, upon special 
trust and confidence, and to tlie intent that they shall, 
from time to time for ever, pay, apply and dispose of 
the same and every part thereof, to such person or persons, 
upon such trusts, cfc, and in every respect hi such manner 
as are expessed, S^c. in the first twenty pages of a small 
book covered with marbled paper, ivhoUy of my own 
hand-writingy and all the interlmeations and erasement9 
therein having been rtiade by me; in the twentieth page 
of which book, there are in my own hand-writing, the i^orda 
and figures following, viz. " All written ^ith my own 
hand, and l^earing date, Bristol, SepL 22, 176B, con- 
taining twenty pages.— JoAn NorrisJ* — And also die virords 
and figures following, viz. " This is the paper or book 
to which my will, bearing date the 26th day of June, refers. 
— John Nonis.^ — That subject to, or chargeable with, the 
said annuity, or yearly rent-charge, and the powers and 
remedies aforesaid, for the recovery thereof, the testator 
declared his will to be, that the trustees and dieir heirs should 
stand seised of the said premises, in trust for his^ own right 
beurs and assigns fdr ever. — ^lliat the testator^ by his said will^ 

gave 
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give to tbe ^akl T. G. Ew^ IGOQ/. mi alio gave maqi 
other pecuuiary and specific legacies to many other penoofl.-?* 
Hiat by the said papei' or book, lo wluoh the ^iU refesi^ 
it is directed, Sfc. (here was set forth an account of tha 
purposes to which the annuity given to the university was 
to be applied).— -Tliat, after making the said will, viz. in 
May 1773 f the testator married CharloHe Tommhend; pr»* 
vious to which nuurii^e, and after making the will, he 
«mveyed certain lauds of the annual value of 1£S0/. to 
^usteea, for the puqiose of secuiing to the said Charloitt 
1 clear yearly sum of 800/. in case there should be no 
ion of the marriage, and 600/. if there should be a son, 
bj way of jointure, and in bar of dower, with remainder 
to himself in fee. — ^That th^ premises in the declaration 
mentioned, and so devised as aforesaid by the will, were 
Bot compiized in the last mentioned conveyance. — That^ 
on the 13di of December 1775, die testator having then 
had no issue bom of the said marriage, and his said nster 
being then his next hw aft law, vinrote and subscribed with 
bis name a ipanfer writing (set forth tit Adsc verha^ and intir 
tuled ** memorandum of my intention,'') in which, after 
mentioning, that, by the settlement, his wife (of whom 
be speaks in the highest terms of approbirtion) had 800/* 
a year clear money, which his wilt, ^* even if it were 
Qot prior, could not affect, .and which, he said, \t had 
nothing to do virith, decbuned a forther intention in her 
favour as follows, ^' My will is, (and if I live to expresa 
it in legal fonnabty, it shall be a coercive will) that not 
ottfy all her jewels shall become hers, but that she Aall 
lum h«r choice of half the plate when appraised, and of 
half my books. Tliat, moreover, she shall have to the 
amount of ^00/. (besides the haipuchord which I wholly 
^e her) in furniture, according to her own choice of it, 
and besides, or over and above the 800/. 1000/. in cash, 
to be paid to her within one year from my decease, b^ 
ny execntors under my will.^-In case I shall not live to 
arocnre this my will and intention to be acomling to 
legal prescription, I call upon you my dear sister to fulfil 
Biy designs, using too all your endeavours tliat none shall 
binder you*-»-To the page on the other side, and to 
the page on this, I have set my name as above dated, 
JoJbi 2Vbrrw^-*^My friend T« Ewen take a copy of diis, 
and if not complied with, publish it." — ^That, afterwards, 
on die 25di of October 17'76, the testator had issue,, bom 
of hia said vnfe, Charlotte Laura Norris, the lessor of the 
phtntiff; and that, on the 27th of December 1776, being 
seised as aforesaid of the premises in the declaration men-* 
tioned, amongst other real estates, he subscribed his ^pame 
to another paper veriting, in the. presence of .tluree wit- 
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17T8* li^SMSy ^hoy at his request, mibscribed dieir names lliereto 
•^^ -^ , j m his presence, ond in the presence of each other; which 
Br4DT F^P?" ^^"S ^"^^ ftictated by him, and reduced into 
against wntin^ by his order, and was in the wcn-ds and fibres 
pUBiTTf foUowmg, viz. ^ Memorandum of what Mr. Norris said in 
the presence of Mr. BrotrMeldf T. G. Ewen and IT. Lunt^ 
on me evenii^ of die 27th of December 1776. That, as 
his will was made before he married a second time, he had 
there devised his estate to his heir male, and had given 
10,000/. to the younger children of the Hoveton family; 
but now, having a female child, it is his meaning that she 
should inherit die estate as his heir, and of course that the 
10,000/. should not become due to the Hoveton children, 
unless the said child should die vrithout h&n of her body, 
Mr. Norris also means diat the 1000/. left to Mr. T. 6. 
fiwen should be paid to him, and also all the other legacies 
mentioned in the will to other people, except the above 
10,000 /.r-r«/. Norris. — And he also paiticularly desires 
that the tsoUege gift may be paid, and disposed, as he has, 
in the said wdl, directed. — ^Tlie parchment book respecting 
the college gift is to stand.-— Mr. Br^rave had instructious 
for tliis, and drew it up.''*^* Witness to the above s^ning of 
die s&id J. Norris, J. Bromfidd, T. G. Etoen^ 1\ Lunt,^-^ 
That the said clause in the said jiaper writing last men- 
tioned, immediately following the name of John Norris, 
viz. «r-'' And he abo particularly desires, Sfc" was, by the 
direction of tlie said John Norris, struck out, by several 
strokes of a pen drawn through die same, b^ore the tes- 
tator signed the said last-mentioned paper writing, the tes- 
Mot saying to the person who reduced the said memonm- 
dum into writii^, — ^^ Yon may draw your pan through 
what you hftve now written, for there is a parchment book 
with die will in the hands of Mr. Broerave, that mentions 
^1 about it—That, by the words, — ^* chUdren of the Hove-* 
^ ton family i^ and '' Hoveton children,'' the testator meant 
the children of his said sister, who dien lived at Hoveton-^ 
Hiat the will of the 26th of June 1770, did not ccmtain 
any devise of ai^ part of the testatoi^s real estate to his heir 
male, or to any other person, except only the devise of the 
premises above-mentioned, part of his real estate, for se- 
[ 34 ] curing the aaid rentrcharge to die University of Cambridge. 
Nor did the said will contain any gift of 10,000/. or any 
other sum of Inoney to die Hoveton children, or any of 
diem ; but, in a draught of a will which had been prepared 
by the direction pf the testator in the year 1768, but had 
never been executed, there iivas a devise of the principal 
part of his real estate to his said sister for life, with re- 
mainder to her first and other sons in tail-male, charged 
^'itb the payment of 10,0p0/. to the younger children of his. 

said 
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aid sister, on ceitaiD coptingencies therein specified; and 177$ 
the 9aaA draft contained also a bequest^ of 300/. only to the ^ J 
sud r. G. JStoen.— That the testator died on the 5th of b^^py 
Jamtary 1777, seised in fee of the premises mentioned in against 
the deciamtiony leaving the lessor of the plaintifi, his only Cubitt^ 
child and heir at laMr ; and that he also died seised in fee 
of other real estates of the yearly value of 2,500/. — ^"lliat 
after his death, and before the time within mentioned in 
which the trespass, ^Tc-^'Hie defendant claimed uunder tlie 
devise to the university. 

Le Bktiic, for the lessor of the plaintiff, — ^lliere are two 
questions upon this special verdict. 1. Whether the will 
of 1770 was re\'oked by the subsequent marris^e, and 
birth of a diildj £• Whether, supposing it revoked, any 
thing appears on the face of the special verdict, which, in 
hw, amounts to a republication, especially with respect to die 
devise to the universty i I* Before the statute of fniuds, wills 
of land made^under die particular customs of boroughs, or by 
virtue ct the statute of wills (c), might be revoked by any 
express words without writing, the statute of wilk giving 
power to any person seised in fee of lands, to devise such 
lands by will m writings but being silent as to revocations ; 
Brooke v. Warde(d^ Symson v. Kirton(e)y Cranvelly. SaU" 
ders (J). But, besides these actuaL revocations, there were ' 
odier acts of a testator which were considered as revoca- 
tions, because contrary to, or inconsistent with, the will; 
as a devise in fee, and afterwards a lease for years, to the 
same person, to commence after the testator's death ; Cohs 
V. Bullock (g)* And these constructive revocations were 
raised, even where die acts done were void in law; as 
feoffinent without livery; bargain and sale without enrol* 
Bient; a grant of a reversion widiout attornment; a devise 
to the poor of a parish, or to a corporadon ; Mountague v. 
Jeqffsreyi (A), Hollers Abr. Title Devise (t). In the case [ 35 1 
of FoTMe V. Hemhling (A), it was held, .that a subsequent 
marriage revoked a will of land made by a feme sole. 
Now, in all these instances, the subsequent deed, devise, 
or marriage, could have no ^other effect, but to shew an 
alteration of intention; and, therefore, they prove, that 
any act indicative of such a change, was construed to be a 
rev<x!ation. llie statute of frauib enacts, that all wills of 
lands shall be executed with certain solemnities (/). Then 
follows a clause prescribing similar solemnities in the case 
of revocations (r/i). But it is determined that this clause 

doea 

(c) 32 H. 8. c. 1. (A) Moor 429. 

(lO Dyer 310. («) p. 6l4. 

(e) E.4iJac. I. Cro. Jae. 115. {k) C. B. M. 30 EL 4 Co. 60^b'^ 

(/) M. l6 Jac. 1. Cro. Jac. 497- (0 29 Can 2. c. 3. ( 5. 

(ig:) C.B. M. 2 Jac. 1. Cro. Jac. 49. {m) \ 6. 
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dotf not estend to la^ilaed mrocatioiiB» or revocadoBs 

in law; Speke'i Case (n). The Earl of Lincoln r. RoUaSfaL 

(o)f Tickner ▼. Tickner (p), J^re ▼. Dyre (q). Brown v. 

3rAofn|wo/i (r). Pollen \. Iiuband(sy It is laid down in those 

cases, that a subsequent nutfiiage and the birth of a child, 

is one of those changes of situation^ that will amount to 1^ 

revocation in law, of a will of land, as well, as personal 

property. And this doctrine was recognized by your lord- 

shipNJn the case of fVelHngton p. fVeflington (t). The 

same point came directly before the court of Exch^ 

quer, in a cane of Christopher v. Christopher^ which was 

decreed 6th of July 1771 (n); and it was diere determined, 

by Parker, Chief Baron, and Smythe, and Adams, Ba* 

ronSj against Pbrrot, Baron, that it ivas a rei/^ocatioo. 

The same question also occurred two years afterwards, in 

Spragge v. Stone, at the Cockmi {v). Hie first will in that 

case was made in Jamaica, odi of June 1764, hy which 

the whole estate^ veal and persona), was devised to the de« 

fendant. Hie testator married in 176d, and had issue 

in 1766. Afterwards, oa the 10th of October 1766, he 

made another will in England, which was in his own 

^and-writingy but not duly attested according to the statute 

of frauds ; by whidi he devised his estate, real and peiw 

aonal, to his wife, in trust for his son* In August 1770, 

the dianoellor of Jamaica decreed, duit the marriage, and 

birth of a child, and the second will, amounted to a jpbvo* 

cation as to the personalty,^ but not as to the real estate. 

On die appeal to me privy council, Parker, Chief Baron, 

DeGrby, Chief Justice, uid Sir Eardley Wjlmot, being 

present, *' So much of the decree of the court of ch^cery 

m Jamaica, as established the will of 1764*, with respect to 

the real estate, w*as reversed ; and it \yas declared, *^ that 

the subsequent marriage and birth of a child were, in 

point of law, an implied revocation of the will of 1764." 

llieir lordships, in this order of reversal, took no notice of 

tbe second will. 2. If die will^of 1770, in the present 

case, was completely revoked by the marriage, and the 

birth of the daughter on the 25th of October 1776, has any 

thing bwpened since, that can be construed to be a republi* 

cation i lliat cannot be without tlie solemnities required 

by the statute of frauds; Gilbert's Law of Devises (w). 

Bunker v. Cooke (x). The due execution of a codici^ is not 

Lt 



(») Carth. 81 . 

{p) In Dom.Proc. l695« 1 Eq. Ca. 
412. 

(p) Cited in 3 -^fA:. 742. 
(q) iP.Wms.SO^. Note, 
(r) 1\ 1702. 1 %. C«. 413. 
{#} M. 1712. 1 Eq. Ca. /412. 
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(w) 87. 95. 

(x) Fitz Gibb. 225. Gia. Dec. 129. 
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to rqwiUisfa a will. It was determiiied in Lytton 

V. Jjody Falkland^ end in Penpkrase^ v. Lord Lamdowne, 

bodi dted in Comym's Refiorts (y). So, by cancelling a 

second will^ one of a prior date is not revived ; BnTten- 

ihno y. Gilbert (i) ^f ^^1- 'I^^ memoratidam of the S7tii 

ol December 1776, is not found by the verdict to relate to 

the will of 1770. It refers to the devise to die testator's 

aster's children, which is contained in the former will of 

1768, and not in the latter. The part of it, in which it is 

aid to be his intentioa that the college gift shall stand, 

was not signed and is scratched out. It may be contended 

that it is included under the words, ** all the other legacies,'^ 

|od it will be said there is parol evidence of what the 

testator said, when the erasement was made, fiat the 

distioction is clear between a l^acy and a devise, and no 

parol evidence should be received to explain the testator's 

intention contrary to die legal import of the luiguage he 

has emploved ; Strode v. Russel (a), Cole v: Ra/wlimon (Jb), 

Bertie v. Fulklmtd (<r). 

Graham, for the defendant,-— I admit that implied revo- 
eations suteist as before the statute of fraiids.^ But I am 
to contend I. that there has been no revocation of the will 
of 1770. None of the cases have gone so far as to say 
that marriage, and die Inrth of a child, necessarily revoke a 
vill. The doctrine is derived from the ecclesiastical courts, 
la Li»gg V. iMgs (^y which was decreed by the delegates, 
nanriage, and tne birth of a child was declared to be 
fterely a presumptive revocation. The will there was only 
of person^ property. In the case of Shepherd v. Shepherd 
[10], winch was sent out of chanceiy by JLord Camden for 

the 
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(y) 383, 384. 

(2) B.R.E. UGeo. 3. [+ 14.] 
(V) 2 Fern. 6'2l. 6'24. 5.C. with 
It/tton V. Ladi/ Falkland. 

[b) B. R. H. 1 Ann. 1. Salh 234. 

(c) Cane, H, 9 IF.3 1 Salk. 231. 
{d) E,llfV.3. 1 Ld Rm/m. 441. 

2 Selk. 592. 

[10] The following is the state of 
the facts in that case. '' Shepherd the 
testator having made his will, after 
wmesamll legacies to his collateral re- 
lations, made his witc residuary legatee. 
After the making of the will. Ills wife 
^as brought to bed of a daughter in 
1763, upon whose birth, the testator 



added a codicil, whereby he directed 
that the legacies should be paid, and 
tl^at an annuity of 300/. |?era«n, should 
be secured on the residuum^ and paid to 
his daughter. The codicil and will 
were found together. In 1765, ano- 
ther daughter was born, and in 17^8, 
a son, who was a posthumous child, 
the testator being dead about six months 
before his birth." — Sir George Hay^ in 
giving kit opinion that the will was not 
i*evoked, delivered a very solemn and 
learned argument, in which he stated 
and examined a number of cases not in 
print, as well as those contained in the 
different reporters [f. l]. 



[f 14] Since reported, C<mp. 49. 



[r. 1.] Sec a full report of this case, 5 T, It 51 in not. 
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the opinion of Sir George Hay^ it was defermined, that Ae 
subsequent birth of children, even in a case of personalty, 
did not amount to a revocation. Brown v. Thompson, ex- 
tended the rule to real property; but that case, as ulti* 
mately decided, proves that it does not hold uiuversally, 
for there the will was established by Lord Keeper Wright, 
because the presumption was rebutted by other circum- 
stances. In Christopher v. Christopher, there was a disposi- 
tion of the whdle estate, and the diild, if the will had 
stood, would have been without any provision; Spraege v. 
Stone went entirely on the authority of Christopher v. Chri^ 
topher, and, in the decree, it was called an implied revocation; 
Now' if this sort of revocation is only presumptive, it 
may certainly be encountered by evidence. Searle v. Lord 
Barrinzton (e). Such evidence has always been admitted io 
the ecclesiastical courts, as appears by Sir George Hajfn 
judgment in Shepherd v. Shepherd. What are the facts in 
this case ? A draught of a will in 1768, by which the tes- 
tator devised his estate to his sister and her issue in tail, 
with £10,000 to her younger diildren. This was never 
executed. Then, in 1770, the will m favour of the uni- 
versity. And it is to be observed, that the devise to them 
is only a very small part of the testator's estate— merely 
a farm, llieu an ample settlement on his intended wife. 
Afterwards the marriage in 1773. Then, in 1775, the 
testamentary paper set forth in the special verdict. In Oc" 
tober 1776, a child bom; and, in December of the same 
year, the last paper attested by three witnesses. In that 
paper, the testator does, in some degree, confound tfie 
draught of 1768, vndi the will of 1770, and refers to 
both. He certainly refers to the latter, becaase he men- 
tions the legacy of £1000 to Ewen. But in the case of pre- 
sumptions, parol evidence is undoubtedly admissible. And 
it appears diat when he directed the additional clause rela- 
tive to the college gift to be struck out, he spoke of the in- 
strument of 1770, as his will. This rebuts every pre- 
sumption that he meant to revoke it. — 2. Butj if the court 
were to hold that die marriage, and birth of a child, did 
revoke the will of 1770, I contend, in the next place, that 
tlie paper of the 27th December 1776, refers to it with suf- 
ficient certainty to amount to a republication. To establish 
this position, I rely upon Carleton Lessee of Griffin v. Grt/^ 
jf*'* (f)y Bond V. Seawell (s), Acherley v. Vernon (h), cited 
in Sofid V. Seawell, and Molineux v. molineux (i). 

Le Blanc, in reply, insisted on the cases of Christopher v. 

Christopher^ 



(e) M. 1 1 Geo.l. 2 Ld Rat/m. 1370. 
$Mod. *278. 2 Sir, 826. 
• (JJ E. 31 Geo. 2. 1 Burr. 549. 



CgJ M. 6 Geo. 3. 3 Burr. 1773. 
(hj M. 10 Geo. I. Com^s 381. 
(ij H. 2 Jac. 1. Crg. Jac. Ii4. ' 
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iiapherf and Spragge ▼• Stone, as havii^ expressly e8t»- 1778 
bljgfaed that a subsequent marriage^ and birth of a child^ 
mount to an absolute revocation. He said that the admis- 
sion of parol evidence, or of any ivriting not executed with 
die solemnities prescribed by die statute of frauds, would 
be of the most dangerous consequences, and would lead to all 
the inconveniences of perjuny, ^ich that act was cal- 
culated to prevent That, in Cimstopher v. Christopher, the 
judges founded their opinion as to revocations by 'marriage 
and the birth of a chud, on this, diat those circumstances 
were matter of fact easily ascertained, and of such noto- 
liety as not to occasion any danger of fiiaud or perjury, and 
diat Adams, Baron, in that case, expressed a stroi^ disap- 
probation of takii^ other extrinsic cutnnnstances into con- 
sideration. And he contended, that the paper-writing of 
December 1776, did not refer with sufficient certainty to the 
will of 1770, for that to operate as a republication, and that 
a reference by a subsequent instrument, though properly at- 
tested, must be clear and unambiguous, in order to re-establish 
a will which has been revoked. 

(Dunning mentioned to the court, that he had aiigued 
the case of Spragge v. Stotie. That it was agitated at the 
bar, whether the statute of frauds extends to Jamaica; but 
that the judges thought it unnecessary to decide that ques- 
tion, and diat the decree was penned as it is, merely that it 
mi^t be seen abroad, that the privy council had not decided 
it [CD-].) 

Lord Mansfield,— -I have no doubt upon this case, from 
the beginning. I have travelled a good deal dirou^ the 
question; I argued most of the cases when I was at the 
bar, relative to implied ^evocations of wills of personalty. 
Sir George Hai/s decision is not applicable to the present [ 3j^ ] 
question, because the point there was, whether the birth of 
a child alone, operated as a revocation. He held that 
it did not. And, in that case too, the child was totally 
unprovided for. A subsequent marriage, and the birth of 
a child,^ affords a mere presumption. There may be many 
circumstances where a revocation may be presumed. The 
case in Cicero is an old and well-known instance of such 
presumptions (k). But, upon my recollection there is no 
case in wliich marriage and the birth of a child have been 

held 



[<©*] By Stat. 25 Geo. 2. cap. 6. 
^10. that act is made to extend '^ to 
such of the colonies and plantations, 
vhere the statute of frauds is by act 
of assembly made, or by usage, re- 
ceived as law." In 2 P. JVUL 75. it 
is said to have been decided that the 



statute of frauds docs not bind ^ar« 
badoes. 

(k) Pater credens filium suutn esse 
mortuum, alterum instttuit hctredem. 
Filio domi redeunte, hujus institMtioni$ 
vis est nulla. Cic« de Oratore. 
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held to niue an implied revocation, whera there bte not 
been a dispoaitkin oiF tlie whole estate. It was a total di»>> 
poskion in Christopher v. Chriitopher, and in Spragge v; 
8t(me$ and it has always been a total disposition in the oases 
of personal property, because, by making an executor, the 
whole is disposed of* In such cases, die inference is exr 
cessively strong in favour of the wife and children. But I 
doubt extremmy (1 give no opinion,) whether the eircuoH 
•tances in this case are such as would raise the presumption. 
The testator disposes of a small part of his estate to a cha« 
rity. Then, in contemplation of his marrii^e, he settled 
^'800 a year upon his intended wife, with remainder to 
iiiniself in fee. It is clear, therefore, ihat he contemn 
plated the change in his situation after the wiM, and pro- 
vided for it as to his wife; and, with regard to thechiU 
dren, he may well be supposed to say, I will keep them in 
my own power. Suppose a man had given several legacies 
by a will, and had devised all his real estate to the use of his 
children when he should have any : [f 1 .] would a subse* 
quent marriage and the birth of a child have revoked a 
will of that sort ?— But I am clear on the other ground, [f 2] 



\y 1] The case here put happened 
ill KenehelY, Scraftm^ 2 East. 530. 
where th& principal object of the will 
was to make provision for the future 
children which the testator micrht have 
by a woman with whom he cohabited, 
and the question was, whether a sub- 
sequent marriage with that woman, 
and the- birth of children, revoked 
the will ; and the court decided, prin- 
cipally on the authority of this case, 
that a specific provision having been 
made for the children by the will, it 
was not revoked. 

[p 2] In Kenebei v. ScraftoHy the 
court studiously decline confirming 
the admissibility of parol evidence; 
and Lord Kenyon intimates thd same 
disposition in Doe v. Lancashire, 5 T, 
R. 60. In Goodtitle v. Otway, 2 if. 
BL 51 6. (in which the court derided 
against the admissibility, in the case of 
presumed revocation by conveyance 
of the estate to new uses) Eyre, 
Chief Justice, also doubted the doctrine 
here laid down by Lord Mansfield: 
but Buller, Justice, maintained it, as 
distinguishable from the judgment 
there given in this respect, viz. because 
in that case there was a solemn act 



done by the party himself, a deed 
executed, which must have the con- 
struction which the words import, and 
by aprscsumptiojuris ^ de jUre work 
a revocation ) whereas in this case the 
revocation was presumed from other 
facts, to be proved by parol, and 
therefore to be rebutted by parol. 

In Fole v. Lord SomerSy o Ves.jun. 
325. Lord Eldon, Chancellor, en- 
tertained the same doubts^ and par- 
ticularly objected to the expression 
that the evidence was to rebut an 
equity, which he said should be called 
answering a presumption. See also 
in Gibbons v. taunt ^ 4 Fes,jun. S40. 
an opinion of the Master of the Rolls 
to the same effect, and another of the 
Chancellor in Kenebei v. ScrqftoUy i 
Ves.jun. 663. 

In Doe y. Staple, 2 T. R. 697. it 
was ruled that the will of a feme sols 
was revoked by marriage, though the 
principal object of the will was to 
provide for her future husband ; and 
it was doubted by Ashhurst, Justice, 
whether^ if the parties had specificalljr 
agreed that the marriage should not 
revoke the will, such an agreement 
would have been valid. 
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dot das pfemmffbomf like all cAen, Biay be rebutted by 
evay sort of evidence [f 15]. There is a technical phnue 
for it, in the case of executors; k is caUed rebutting an 

Suify. Lufg V. Lugg is strong to this point. Thonq>aon v. 
wwm uras deeidsd t^pon a particular^ agahist a general^' 
presumption; and Sir Cream H&y, appears to hai^ under- 
stood this to be the law. sHaw the intent here is glaring 
from the villiiigB found by the veidict. Mr. Le Blanc a£ 
mits that there is evidence to rebut the presumption. If 
tint weie sncve doubtful, I thmk Mr. Grakatn is right, that 
the instrument of the 27th of December 1776, sets up the 
devise to the university. Tliis instrument was written after 
the fairth of the child. The testator had ordered « drai^t 
of a wiH to be prepared in 1768. Afterwards, in 1770, 
he makes the will in auestion. Now what appears on this 
instroment of December 1776? I'he testator remembers the 
dispositions, both of 1768 and 1770; but is not corrrect 
IS to which of them he had executed. But his meaning is, 
that his estate should go to his dau^ter. — ^Tha't the £10,000 
ifaould not be paid.-— As to the legacy of £1000 to Ewen, 
that was to stand. — '* And also all the other legacies.'^^^The 
woid ** legiacy/' in its ordinary signification, is applied to 
money, but it may signify a devise of land tj^'], and may 
here comprehend the devise to the university, which the 
testator calls a gift. 

WiLLES, Justice, of the same opinion. 

AsHHURST, Justice,-^! am of die same opinion. There 
wu a strong case in this court, £.13. Geo. 3. on the first 
pointy as to the admisaon of parol evidence to rebut an 
cqui^, or implication. Tie cause had been tried before 
me. 

BuLLBR, Justice f — I am of the same opinion. I argued 
the case alluded to by my brother Ashhurst. It was the 
case of Rogers v. Longjieldi [p 3] and was decided on the 

authority 
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1778. 

Bradt 
against 

CUBXTT. 



[40] 



[t 15] Vide Skinn, 2S7. Becktey v. Ncwland, Cgnc. T. 17fi3. 

[<a>l S. P, Fer Lord Macclesfield, 2 P. W. 182, 186, 187. 



[f 3] Mr. East in a note to Kene^ 
hel V. Scraftont 2 East. 534. states 
from an MS note of Builer, Justice, 
that the right name of this casa was 
Goodright and Hodges v. Chnfield: 
and he adds as part of the judgment 
given in the principal case by his Lord- 
«i»ip» ** That if the subsequent written 



u 



tl 



u 



papers and the parol evidence ta 
^' this case were received, which he 
thought they must be, it was per- 
fectly clear, and so admitted, that 
" there was no intention in the tcs- 
" tator to revoke his will, and con- 
sequently on the whole no ground 
for the court to imply it." 



•c 
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authority of Lake v. Lake (k) before Lord Harduricke. 
Burtenshaw v. Gilbert, did not go upcHi an implied, but an 
express revocation^ for the finrt will was in two parto, and 
the testator had cancelled one of them. In Goodright, lessee 
of Glazier v. Glazier, a will revoked by a subsequent will, 
but not cancelled, was held to be re-established by the can- 
cellation of the subse^ent will (I). Implied revocations 
must depend on the cvcumstances at the time of the tes- 
tator's death, [f 4]. 

Judgment for the defendant ^ 1 6]. 



fkj In Cane. 1751. 1 WUs. 313. 
Law ofNi. Pr. Ed. 1775. p. 297. 

CO H. 10 Geo. 3. 4 Burr. 2512. 

[t 16] Hide v. Mason, 25 N<n. 
1734. 8 Vin. 140. pi. 17 . Harwood v. 



Goodright, lesse ofRolfe, 3 JFils. 44^. 
2 Blackst. 937. and on error in B, R. 
T. 19 Geo. 3. Cowp. 87. Sutton v. 
Sutton, B. R. E. 18 Geo. 3. Cowp. 
812. 



£p 4] In Doe v. Lancashire, 5. T. R. 
49. (where it was held that marriage 
and the birth of a posthumous child 
revoked a will) the principle was put 
on a more correct ground by Lord 
Kenyon, viz. a tacit condition at 
time of making the will, that it should 
not subsist in the event of such a 



change in the state of the family. It 
is more difficult to reconcile the ad* 
missibility of parol evidence with this 
principle; forif the revocation does not 
depend 00 subsequent intention, the 
declaration of the testator cannot be 
material. 



t« 1 



AcKwoRTH against Kempe. 

Lta«A ^ T"^ .?"?? °/. *^ '^'*' ^'^ **«» conveyed to Mk- 
'^T^J rj^^ the plaintiff, by a bUl of sale, and had actually 
the good, rf B. been removed fixnn the house of Wise. Two writs of fieri 

d^rifl. delivered to the sheriff of Sussex, (the present defendant.) 

v*o granted warrants to his officen to execute them. ITw 
<Micer, m consMuence of the warrants took the eoods 
above mentioiied m execution, and sold them. Upon 
this, Jckworth brought an action of trespass vi et armis 
agamst the sheriff, (without joining the 9fficer as a de. 
fOTdant.) The cause was tried before Eybe, Baron, at 
itfowAaw summer assises, 1778. The defence was, that 
tiie bill of sale to the plaintiff was voluntary and frau- 
dulent. Both the writs of fieri facias were produced. 
•J '^ ^ ** judgment on which one of them had 
wued. The copy of the other judgment could not be 
read, because the witness, who wvs to have proved it, 

was 
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was interested. On the part of the plaintiff, strong evi- 1778. 

dence was produced to shew that the bill of sale was fiair, ^_ ^^^j 

and that a valuable consideration had been given for it. Ackwuutk 

llie judge directed the jury to tind for the plaintiff (at all against 

events, and wliatever they might think of the bill of sale) Kxmi'E* 

as to the goods taken under tlie writ, in the case where the 

ju<^eiit on which it issued had not been proved; being of 

opinion that the writ itself is not sufficient evidence^ un« 

less where the action is brought by the person against 

whom the fieri facias had issued. The jurj- thought that 

the fairness and con^deration of the bill of sale were 

proved, and they accordingly found a verdict for the 

plaintiff, with damages to tlie amount of the sum for 

which all the goods had been sold under the executions. 

He plaintiff had produced evidence to shew that the real 

nhie was much greater, and equal to what ap{)eared on 

the bill of sale, llie defendant, on the contrary, had in- 

listed, that^ if the jury should think tlie plaintiff intitled 

to recover, they ought to deduct, from the sum for which 

dte goods had been sold, the sheriff's poundage and the 

•tber expences of the executions. (lliis was on tho 

froond, diat the parties at whose suit the goods were taken, 

were die real defendants; they having indemnified th« 



A new trial was moved for, on four grounds, tiz. 
!• That the verdict was contrary to evidence, tlie bill of 
Ale being voluntary and fraudulent^ 2. lliat there had 
been a misdirection on the point of evidence. 3. That 
the damages were excessive, the deductions contended for 
not having been made. 4. That the action would not lie 
^nst the sheriff, because his warrants being to take the 
goods of fVise, he. had given no authority to his officer 
to take those of any other person, and therefore, was not 
answerable, if goods which did not belong to fVise had been 
taken. 

Kempe, Serjeant, Robinson, and G. fVilsonf for the plain- [ 42 1 
tiff.— 

Dunning, and Morgan, for the defendant. 

On the day when cause was shewn^ tlie court was clear- 
ly against granting a new trial on any of the ' three first 
grounds. Lord Mansfield said, he had not the least 
doubt, firom the evidence stated in the learned Judge's 
report, that the bill of sale was fair ; which, he said, laid 
the question on the supposed misdirection out of the case. 
BuLLER, Justice, recognized the distinction made by 
Eyre, Baron, on that question, and said, it was founded 
OD the authority of a case in Lord Raymond (m^.-^With 

r^ard 

r«J Lake y. Billers. I Ld. Raj/m. 733. Lavfof Ni, Pr. 91. edit. 1775. 

Flic 
Vol. L E 
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1778. regard to the objection to the action, the court tooktioM 

\_r-^^^ to consider; Lord Mansfield observing, that, if tiespass 
AcK WORTH would Hot lie, no other action would, and diat the point was, 

against tlierefore, of very extensive consequeiKe. 

K£MF£. Some days afterwards Lord Mansfield delivered the 
judgment of the court to the following effect: 

Lord MAr^sFiELD,— -The only question now remaining 
is, whether trespass vi et armis can be maintained against 
a sheriff for goods taken in execution by his bailiff, which 
tain out not to have been the goods of the person against 
whom the Jieri facias issued. On the part of the deifend- 
ant it has been argued rather on autliorities than on principle, 
^e authorities cited were 2 Rollers Abr. 532. Mh Trti- 
pass, pL 9, 10. and Saunderson v. Baker et aT.in C. B. 1\ 
19 Geo. 3. (n). The passage in Roll^s Abridgement does 
not warrant the objection. The case tlkere, when ri^tly 
understood, will appear to be a particular exception to the 
general rule; and the true inference from it is^ that, 
where there is no exception, the sheriff is liable* The 
bailiff of a franchise is not the officer of the sheriff* 
\<0' 1] He gives no security. It is evident from pL 5. in 
the same page, that this was Rollt^B meanii^. He there 
states, that, if a sheriff take one man for another, false 
imprisonment lies against him ; and although he says, '* if 
a sheriff take, S^c" he means hb bailiff; for sheriffs oever 
did execute process in person [f !?]• ror all civil purpoees 
the act of the sheriff's bailiff is the act of the slieriff. 
{py'2 f] If there could be airv doubt, it is cleared up bj 
the very case in the Common Fleas, which has been cited 

[ 43 ] for the defendant. It was said at the bar, that tfiat case 
was determined on the ground of recognition [1 1] by die 
sheriff, and that the court was equsJly divided* llie 

printed 

■ 

Vide the same doctrine recognized in officer, in faking greater fees than are 

Savage qui tarn v. Umitk, C B, T. allowed by the statute. 

iSGco.S. 2Blackst.Xl04f. [flH] [ll] The recognition in that caso. 

fnj 3 jrHs. 309* 2 Blackst, 832. was only by the under-sher^. How 

[1^ l] Boothman v. the EarlofSur- could that alter the question ? It is 

ry, B. R. T. 28 Geo, 3. 2 Tcun Rep. 5. mentioned as decisive by all the three 

[t 17] ^ide Backwell v. Hunt, Noif judges who delivered their opinions on 

107. the motion for a new trial* Yet it 

[<t>2F]In Woodgatev.KnatchbuU^ seems that such a recognition could 

h. R. M. 28 Geo, 3. 2 Term Rep, 148. only make it the act of the under-fihe- 

150. 154. it was held that a sheriff is riff. If the act of the bailiff is not the 

liable to an action for treble damages act of the high-4heriff» neither it the 

by the party grieved under 29 £liz* act of the under-sheriff* 
c. 4. for extortion committed by his 



tt 18] Vide also Martin v. Podger, B. R. 2 Blackst^ 701. 5 Bwrr. 2ff3l. 
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printed account of the case shews the danger of inaccu- 1778. 
rate reports [IS]. I have a very correct repjort of it from ,_^ _^ 
Mr. Jtf«ft'ce Blackstone's own notes which I will read^ Ackwortu 
(Here bis Lordship read the case exactly as it has been a^^ainst 
since printed ('o^.) In short, the point appears to be ex- Kkmpe, 
tremely clear; and it was not fair to puzzle us so long 
with it, as it seems tlie objection was suggested to Mr. 
Serjeant GlynUy who led for tlie defendant at the trial, 
and he would not take it, thinking there was nothing in it. 

Tlie rule discharged. 

[12] The account of the case, in question. [<2^] The determination 

Wilton^ agrees pntty nearly with Mr. is stated to have been on the ground of 

/«i/tcr Blackstone's report. It is the recognition, in the argument at the 

much fuller; though not quite so ac- bar, in the case of Badkin v. PowelU 

corateindistinguishing what the judges B. R, M. \7Geo,3, Ctfa»/>. 476, 477« 

say on the point of the recognition, (o) 2 Black. 832. 
from what they say on the general 



HuRD, against Fletcher and another, Exe- ^"^j;;^*^* *** 
cutors of Sir John Astley, Bart. 

CI^ Jobm Astley granted a lease to the plaintiff^ in which ^ fine i>eing 
^ there was a covenant in the following words : '^ And feine covcrt'i 
Ibe said Sir John Astkuy for himaelf, his heirs and as- i^^^*** "^'^b •. 
ngw, dodi covenant andf promise^ to and with the said {hc"hus^bInVtnd 
John Hurdy his executors, administrators, and assigns, by vife to declare 
this indenture, that it shall and may be lawful for the {{leulSicrnt 
>aid John Hard, his executoifs, administrators, and as-* declared by the 
signs, to have, hold, use, occupy, possess and enjoy, ail i;!J?e ^"'temain. 
sad singular the said demised premises, with the appurte^- der to a ; If Um 
nsiits, and receive and take the profits thereof, to his {'^"ti'^t^* 
and their own use and benefit, without ftny let, suit, nant for quiet 
trouble, interruption, or disturbance of the said Sir John J?!?!!^^^ ..^ 

^ if f i_ • • / • egaintt any pen* 

MUy^ his hevs or assigns, or any person or persons claim* son claiming «ii« 
wp, or to claim by,fromy or under him.'' Tiie lessee hav- ]J^^™j f^ 
ing been evicted by Lord Tankerville, who. had sii5<ceeded to tenant, an action 
the estate, this action was brought, upon the covenant, JJi/jJ* f^,^",J^ 
agabst the executors of Sir John. The defendants plead* ^ hi^d's^ 
^ that Lord Tankercilie, at the time of bis entry into exeqiton. 
the premiaes, and evicting the plaintiff, '' did not claims 
nor was iniitkd to the premises by, for, or under the [ 44 1 
fold Sir John JstlevJ' The cause was tried i^t die last 
annmer assizes at Snreonburyj when a special verdict was 
found, which stated, in effect, — ^lliat Lady AstUy, being 
wed in fee. iDtennanied widi Sir John A^ky.-^Timt, 

ES in 
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ill 1716, after the marriage, by indentures between Sit 
John and Lady Aitley of die one part, atid trustees diere- 
IIuRD in named of the other part, Sir John and Lady AsUey co- 
against venanted to levy a fine, the uses of which they thereby 
Fl£tcm£r. declared to Sir John for life, remainder to trustees to se- 
cure £500 a' year to Lady Astley for life, remainder over j 
with a power to Sir John to make leases^ under the usual 
restrictions ; and with a joint power of revocation to Sir 
John and La*iy Ast/eyy during iheir joint lives. — ^That a 
fine wsLH accordingly levied.-— That, afterwards, by a 
joint deed executed ui 1753, tliey revoked all those uses 
declared by the indentures of I7l6, which followed the 
esUitc for life, and power of leasing given to Sir John, and 
declared new uses to l^udy Aslley for life, with intermediate 
remainders, remainder to Lord Tankenil/e in tail. — That, 
in 1771, Su John Astley made the lease to the plaintiff, con-* 
taiuing the covenant on which the action was brought, and 
which lease was not agreeable to the leasing power reserved 
by the settlement. — ^'ITiat the plaintiff entered.— That Sir 
John Astley died soon after, and all the prior estates being 
determined. Lord Tankefxilles estate vested in possession, 
and that he had taken advantage of the defect in the lease, and 
bad evicted the jdaintiff. The question was, whether Lord 
Tankerville claimed under Sir John, or only under Lady 
Astley. If under Sir Jo//n, the plaintiff was entitled to 
maintain this action of covenant. 

Leicester, for the plaintiff. — Bower j for the defendant. 
Lord Mansfitld desired Bower to begin. 
lie argued, 1 . That the deed declaring the uses, and thf 
fine, were to be taken together, and considered as making only 
. one conveyance : and th:it persons taking by virtue of a power, 
take under the person who creates the power, not under him 
who executes it. 2. That a Imsband is only joined in the fine 
of a wife's estate fgr conformity, but that the fine is con- 
sidered as the act of the wife, not of the husband, and the 
conusee is in by her only, insomuch that, if a wifij* levy a 
fine without the husbaiid's concnnence, and he do not enter 
during the coverture, it will bar her after his death. 3. That, 
when a revocation of a prior declaration of uses has taken 
[ 45 ] place, under a power to revoke, and new uses are dec lared, the 
' new declaration of uses makes part of the fine, and is to be 
taken as "the same conveyance with it, in like manner aa the 
first declaration would have been, if it had not been revoked. 
Snd, therefore, if persons clahning under the first, were to 
be considered as in of the wife's estate only, so must- those 
claiming under the second. He cited 1 Atk. 56o, ex parte 
Castvelf, Bro. Abr, title Fines (a), Roll. Abr. p. 34^ (h% 

Zouck 

(cj P/.S3- (b) N.pll. ' 
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Zouch V. Bamfield (c). Doe, lessee of Odiarne, v. White- 177*8. 
head (d), BeckwitVs Case (e), Charnock v. fVorsla/ (/), w— v-^ 
Holland v. Jackson (g)y Mary Partington's Case (h), Hurd 
Daniel v. Vbleif (i), Cromwelfs Case (k). a<ydinst 

liord Mansfield said, the case was so clear, that X^- Fletcher. 
rester had no occasion to reply. Justice was strongly with 
the plaintiff. It was true that a fine, aud the deed to lead 
the lues, were to be considered as one conveyance ; but as 
Sir John Astley was a necessary party to the second decla- 
ration of uses, by which the estate was Ihnited to Lord Tan" 
kerville, his Lordship certainly claimed under him, within 
the meaning of this covenant. Undoubtedly Sir John had 
covenanted against his own acts, and the new lunitations were 
aeated by one of his acts. 

Judgment for tlie plaintiff [ I ]. 



fcj 1 Leon. 82. 

{ffj 2 Burr. 704. 

{cj 2 Co, 56. b. 

(f) Cro. Eliz. 129- 1 Leon. 114. 

{gj Bridgman 75. 



Ch) 1 1 Co. 43. 
fi) Sir IF. Jones, 138» 
CkJ 2 Co. 78. 

[I] Leicester meant to have cited 
Butler V. Suinnt^rton. Palmer 339. 



Trinder against Shirley. 



Tuesday^ 
^th Nuv. 



jTiN Mondau the 16th of November^ Bower had obtained a j^.^ .^ ^^ ^ ^j^ 
^^ rule to shew cause, why an eioneretur should not be charged, if the 
entered on the bail-piece : the defendant havimr become a ffS"!*?* *"*^ 
peer, (by succession to his brother tlie late Larl ±errers.) Ihe peerage 
ground of the motion was, that it was no longer in the power 
of the iml to siurender the principal [f]. 

Baldwin, for the plaintiff, now declared, that he could not 
ahew any cause s^inst the rule. Upon whidi it was made 
absolute. 

This was said to be the first instance of the kind tliat had 
come before the court. 



[p] So in Merrick v. Voucher^ 6 T. 
R. 50. where defendant was sent out 
of the kingdom under the alien bill; 
and in tVood v. Mitchell, ib. 247. 
where defendant was under sentence 
of transportation ; and in Langrid^e 
^. Flood, X Tidd. 152. where defend- 



ant became member of parliament ; 
but the rule is confined to cases where 
the render has become impossible by 
the act or law of our own state, and 
will not be extended to a detention by 
a foreign potentate. See also Robert^ 
son V. Patterson, 7 East. 407, 



The 
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&.H.«i.y. Mrt jjjg j^jjjjj /zfi-atW the Inhabitants of 



Nov. 



Leigh. 



Tlic removal of 
a iciTic covert it 
evidence of the 
huaband's settle- 
ment. 



npWO justices removed a married woman, and her 
-^ childy from Ezi^ell to Leighf in the absence of her hus- 
band. On an appeal this order was quashed [f 1]« The 
husband afterwanls returning to EweUy he, togedier with the 
wife and child, were removed under a new order to Leigh; 
which last order the sessions confirmed; but upon a certiorarip 
and a rule to shew cause why it should not be quashed, the 
Solicitor General now gave it up, as not to be supported since 
a late determination of the same question^ in the case of 
Hex V. Hincksworth (I) [13] [f 2]. 



(I)H.IB Geo. 3. 

[13] That case was as follows: — 
Two justices removed Sarahy calling 
her, in the order, the wife of Joseph 
Griffith and five of her children, from 
Cheshunt to Hincknoorthy in tht hus- 
band's absence, and withput having 
examined him. This order was not 
appealed from. The husband soon 
after went to his wife and children 
at Hinckstoortkj from whence they 
were all sent back under a new order 
to Cheshunt. The parish of Cheshunt 
appealed against this order, and produ- 
cing the former one, insisted that it 
ivas conclusive as to the husband, as 
well as the wifc and children. The 
sessions, however, after hearing evi- 
dence as to Griffins settlement, con- 
firmed the new order as to him, and 
quashed it as to the wife and children. 
The wife then went back with her 
children, to her hi\sband at Cheshunt, 
After which, a third order was made, 
removing the children again toCAf^Auitf. 
This was likewise appealed against, 
mnd confirmed as to all, but two of the 



children who were under seven years 
of age, as to whom it was quashed. 
The case had come on in this court 
the term before, but the first order 
not having been stated, on which the 
whole question turned, it was post- 
poned till that order should be brought 
before the court. Bear croft find Stan* 
ley now argued in support of the last 
order. Wallace and Thornton on the 
other side. Lord Mansfield — ^The 
pauper does not complain. There is 
nothing in this case. It is admitted, 
that if they had put into the first or« 
dcr, that it was the husband's settle- 
ment, that would have been conclu- 
sive, and the omission makes no dif- 
ference. The general case is, that the 
husband's settlement is the settlement 
of the wife [t 19]. There are \ome 
special exceptions; as where the bus- 
band is beyond sea. But the presump- 
tion is in favour of the general rule; 
and if this had been the case of an ex- 
ception, it ought to have been stated. 
-~The rule was made absolute to 
quash all the orders but the first. 



[t 19] Hex V. the inhabitants of Ealing^ ill. 25 Geo. C^ 



[f l] But an order quashed for want 
of form is not conclusive between the 
parties. R. v. St. Andrew's^ UoWorny 
6 T. R- 613. 

[f2] It n^cs no difference that 



the wife is not described as wife. R. v. 
Towcester. Cald. 497. So if she is 
described as widow, and the husband 
proves to have been alive. R. v» 
Rudgely, 8 r. It. 620. 

Thobnton 
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Thornton against Dallas. ^^rN*''* 



TiKNsgb a prior 
commission be 



A CnON for money had and received. Pleas.'^l. The 
•**• general issue. — 2. A bankruptcy on the lOth of Februarjf ^^^^ntAcA b 
1774. — llie repKcatioH to the second plea [f 1] admits tlie consent, ase- 
bankruptcy, ana that the plaintifF's cause of action accrued ^^ bankruptcy 
before ; but the plaintiff furdier says, that, after the 24th of future effects, un- 
June 1732 (m), and * after the making of the statute of 5 I?J,f*^^***j 
Geo. 2. c. 30. and before the issuing of the commission of the y^ndve 
bankruptcy in the plea mentioned, to wit, on tlie 6th of P*'<* ^^^^ ^« 
November 1754, die defendant was discharged as a bankrupt, mi^iLn.^^*^' 
and that on the 2d of June 1764, he was again discharged as a * [ 47 ] 
bttiknipt, under that act of parliament ; *^ and that the estate 
of him die said defendant, against whom the said commission 
was awarded, under which he was declared and became a 
bankrupt, as in die said plea is mentioned, hath not produced, 
nor will produce, clear after all charges, sufficient to pay every 
creditor under the said commission^ fifteen shillings in the 
pound for their respective debts ; to wit, at Londou aforesaid, 
in the parish and ward aforesaid ; and tiiis the plaintiff is ready 
to verify. Wherefore he prays judgment, and his dainages4)y 
him sustained, by reason of the nou-perfomiance of die se- 
veral promises and undertakings in the said declaration men- 
tioned, to be adjudged to him, according to the form of the 
statute in such case made and provided, S^cJ^ — Rejoinder.^^ 
^ That the commission of bankruptcy, under and by virtue of 
which the said defendant is, in and by the said plea pleaded 
in reply, supposed to have been first discharged after the 
issuing thereof, to wit, on the 26di of April j in the seven- 
teenth year of the reign of our Lord the now King, at Lon- 
don aforesaid, in the parish and ward aforesaid, by a certain 
writ of our said Lord the King of supersedeas, the date 
whereof is the same day and year last-mentioned, then and 
there duly issued out of the court of our said Lord the King 
of his high court of Chancery, the same court then and stiO 
being at Westminster intfaecoun^ of Middlesex, under the 
great seal of Great Britain, was, in due manner, dischaiged, 
jmd superseded."— llie like supersedeas to the second com- 
mission 

(mj 5 Geo 2 c. 30, § 9. 



[f I] Vid. infra 163* 
£ 4 
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1778. niission. — Sur-rejoinder. -^Thai the original writ in this 

^-^ J action was sued out, on the Ist of November 1776; and that 
Thornton the^V^^ commission in the replication mentioned, was super- 

against seded, on the petition of the said defendant, by and with the 
Da LLAi, consent of all the creditors who proved debts under diat com- 
mission; the second, in like manner; and that the same com- 
missions were, and each of them was, superseded, after the 
suing out the said original writ. — Demurrer^ and joinder in 
demurrer. 

Cozcper, for the defendant, — ^The question is, whether, 
nnder the statute of 5 Geo, 2. c. 30. § 9. Dallas is dis- 
chai^ed by the commission of bankruptcy, which he hat 
pleaded ; or whether his future effects remain liable ? Thece 

r 4S 1 ^^^ ^^^ grounds made, why the writs of supersedeas should 
not operate in his favour; — I. That they were after the 
original writ; — 2. Because they were obtained on the pe- 
tition of the bankrupt, and by the consent of the creditors. 
As to the^V^^, the commissions being now superseded, though 
the bankrupt did not pay fifteen shillings, .they are as if they 
never had existed ; and, as to the second, I do not understand 
what difference it makes, llie Chancellor has in fact superseded 
them ; and it does not appear what his ground was. If they 
are become as nullities, the allegation that fifteen shillings in 
the pound were not paid, is perfectly nugatory. The de- 
fendant cannot have die benefit of the former commissions. 
He should not, therefore, be prejudiced by them. He cer- 
tainly^ould not plead his certificates under them. It may ba 
said the supersedeas may be obtained by collusion. But 
collusion is not (o be presumed ; it should have been pleaded. 
The probability is, that the banknipt conformed in every thing 
that was necessary, the creditors hein^ satisfied. /I can find 
no case on the subject ; from whence 1 infer tiiat no such 
claim has ever been attempted^ where the former commissions 
were superseded. 

Davenport for the plaintiff, — It is under the last bank- 
ruptcy that the act requires fifteen shillings in the pomid 
to be paid, in order to protect future effects. The de- 
fendant pleads his last bankruptcy. The replication is, tliat 
he became a bankrupt in 1754, and again m 1764. From 
the rejoinder it appears, that he rested under the bankruptcies 
of 1754 and 1764, till 1777. That he finds himself pressed 
upon, because the statute says, unless you pay fifteen shil- 
lings in the pound, your future effects shall be liable. Upon 
this, at the distance of above twenty years from the first of 
the two commissions, he gets the consent of his creditors 
under those commissions, (who have no interest to oppose it,) 
to their being superseded. He admits that he was discharged 
under the two former commissions, lliat is sufficient for my 
purpose ; for the words of the statute are express, that when 
a bankilipt has been discharged under a former commission, 
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Iiis eflfects shall lemain liable, ujileas he. pay iifteeD shSlinga 
under the subaequent commission* He adEiits that he can- 
not now pay fifteen shillings. 1^ former commissions 
are not as if they had never existed. Not only sales of 
goods^ but esven a bargain and sale of lands^ would stand 
good. 

LordMANSFiBLDy— -There is nothing in this case. The 
CMiIy question is^ Whedier a supersedeas can make a thing 
not to have been done, which, m fiict, has been done ? The 
defendant was discharged under the former commissions, 
which is all diat need be enquired about. But besides, the 
act says, that if a bankrupt has compounded bis debts, be 
soDSt pay fifteen shillings under a subsequent commission of 
bankruptcy, in order to protect his future eiiects. Here, the 
aediton had compounded^ [f 2] if die former bankruptcies 
were to be considered as never having existed, for they ac- 
cepted of the dividend in lieu of their whole debt. 

WiLUSs, and Ashhurst, Justices, of the same opi- 
nion. 

BuLLBR, Justicef^Tbe bankrupt laws were made for the 
benefit of the creditois, not of the bankrupt. 

Judgment for the plaintiff. 
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Thorktoit 

against 

Dallas. 



[49] 



White against Seai^y and Others. 

'T^HE defendants had entered into a bond, in the penal 
-*- sum of ^600 conditioned, intet alia^ for the payment 
of a yearly rent of ^570 by another person. The rent being 
m arrear, the bond was put in suit, and judgment by default 
obtained against the defendant Afterwards another action 
was brought on the same bond, and a second judgment 
entered up. Then a third action was commenced, in bar of 
which the defendants pleaded the first judgment, and then ob- 
tained a rule to shew cause why the second should not be set 
aside, with costs; and why, upon payment of the penalty and 
costs of the first action, the plaintiff should not acknowledge 
satisfaction, on record. Ttiey stated in the affidavit on which 
the rule was granted, that they had not pleaded the first 
judgment in bar to die second action by a mistake they had 
fellen into, in considering the second declaration when de- 
livered as being the same, and in the same action, with the 
first, and only delivered to cure a mistake in the indorsement 
Ml the other. The questipos were ; 1.. Whether die bond, in 

thia 



Nor. 

Where then if • 
bood for pay- 
ment of rent, 
the bond is only 
a security to tlie 
amount of the 
penalty. 



[r 2] Sanb. That this is the better 
reason for the decision : JSince it has 
keen held that a supersedeas of a com- 



mission operates against a bankrupt 
to defeat a certificate Under it. Cvlien 
Bankr, Law. 39^. 
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IV HITS 

against 



[50] 



CASES IN MICHAELMAS TBBM 

tiuB case, vna a standing aectnity for all the payments of rent 
during tibe term (which was for twent^-ane years), or only to 
the amoimt of the penri sum i 2. Whether, upon the equity 
of -die case, and die trffidavit on the part of the plaintiff, it 
did not appear, 4iat it was the intention of the parties, diat 
the sureties should be bound for the rent during the wfaolt 
term, so as to entitle the plaintiff to retain ^ ad^mntage he 
had got by tlM mistsdce of die defendant? 

The Solicitor General shewed causc-^— Dtcnmng and Bower, 
m support of the rule. 

BuLLER, Justice^ at first, was strongly of opimon on the 
first point, (which had not been made at the bar) that, by 
the statuteof B Sf9 fV. 3, c, H. an obligee of audi abond 
as this, might, fit>m time to time, assign breaches and re- 
cover his damages, and hate execution for them, though diey 
amounted to more than the penalty in the bond, and tiiat 
the judgment would still remain as asecnrity for dl subsequent 
breaches. 

Ash HURST, Justice^ — ^That would be very equitable as 
against the lessee, but extremely hard on sureties, who only 
mean to bind themselves to the extent of the penalty. 

Lord Mansfield,^-!. As the bond is conceived, are the 
defendants liable for more dian the whole penalty? I diink 
not, upon the true construction of the statute of WiUiam, 
the meaning of which only was that a plaintiff should not, 
upon every breach, be obliged to go into a court of equity to 
have issues directed of quantum damnificatus. 2. is there 
any tiling cc^ateral that should make the sureties liable for 
more? 1 see nothipg in the facts of the transaction, which 
ousht to have that effect. The slip in not pleading the first 
judgment to the second action, only affects the costs of that 
action, and not the merits. 

BuLLER, Jttstice, now declared himself to be of the 
same opinion concerning the construction of the statute. 
[t20] • 

The 



[t 20] S. P. Brangwin v. Ferrety Church, B. R. E. 28 Geo. 3. 2 Term. 
C. B. £, 18 Geo. 3. 2 Blacket. 11 90. hep. 388 [r]. 
[<1>] But, vide Lord Londsdale v. 



[f] In Lord Lonsdale v. Church, in 
which it was held that a receiver was 
liable on his own bond (conditioned to 
account) beyond the amount of the 
penalty; Buller, Justice, declared him- 
self to have been dissatisfied with this 
case: and adds as a reason why it 
was not moved agam, that it was the 
case of a surety. Bat in JViUe v. 



Ciarkson, 6T.R. 303, in which was a 
case similar to Brangv/inv* Perrotf viz. 
a bond to indemnify a paiish against 
a bastard child, where the court or^ 
dered a satisfaction to be entered on 
payment of penalty and costs, Lord 
Kenyon intimated great doubts of the 
propriety of the decision ia X^'*^ 
Lomdak v* ChmdL 
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The rule made absolutei but without costs ; some circum- 1778« 
itaDces appearing which satisfied die court, diat the lessor u->-^ 
was misled by the sureties^ with reqpect to the smallness of Whitk 
die penalty. against 

Sealt. 



Doe, Lessee of Simpson, against Butcher, JJSSf*^' ^^ 



J 



ER FJISE Nevpton, being seised in fee of the lands in ^^^^^^ibi 
qoestioDi devised them to Sir Michael 'Newton, for dfr'man, cannot 
life, remainder to trustees to preserve contingent remain- beietupbyhu 
den, remainder to the first and other sons of Sir Michael ^^^^wdstt^ 
Newto^ in tail-male, remainder to the lessor of the plain- >»s ^ tenant 
tiff for life, remainder to his first and other sons in tail- iTrol^ll^after 
male, with divers nemainders over. Jervaise Neo^ton died '' n »pt«y ▼ «»<■ 
in 1728. Sir Michael Newton being seised of the lands in *»»po""**»[n* 
ffiieation by virtue of the devise aforesaid, by indenture of 
kase dated the ^ of September 1731, in consideration of [ 51 ] 
£192 demised them to the defendant, for the term of 99 
jears;, if the defendant, John Shirbume, and William Ldu* 
buTfff or either of them, should so long live. Sir Michael 
Newton died m 1743, without issue male; and, on his 
death, the lessor of the plaintiiF entered on die premises^ 
and was seised thereof for his life. John Shirbume died io 
1767. And afterwards the lessor of the plaintiiF, by in* 
denture of lease dated the SOth of June M&J^ for the con* 
sidenition of £Z0 demised the lands in Question to the de- 
fendant, firom and aifter the deaths of tlie defendant, and 
William Lasbufy, for the term of 99 years, if John Griffin 
diould so long live. Some time afterwards William Ims^ 
iitrydied, and thereupon, ^e lessor of the plaintiff, by 
mdenture of lease dated the 29th of November 1769, in 
consideration of the sum of £30 demised the lands in ques- 
tion to the. defendant, for another term of 99 years, from 
and after the deaths of the defendant and John Griffin, if 
William Wryglit should so long live. Tlie defendant paid 
his rent to Sir Micliael Newton during hb life, and after 
Ms death to the lessor of the plaintiff until several years 
after the granting of the last-mentioned lease, and also paid a 
heriot to die lessor of the plaintiff, on the death of John 
Shirbume^ and another heriot on the death of William Lai^ 
hwy* The lessor of the plaintiff from time to time sum- 

moned 



[f] In Doe v. Archer , IB. Sf F. subject to the same (the deeds, both of 

531. the court decided the same point sale and mortgage, rcferringto tha lease 

where the remainder-man had received as a valid lease,) and the mortgpigee 

Teiit,andsoldthepremiset subject to the also had received rent** 
Ifitte, and the purchaser had mortgaged, 
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1778. moncd the defendant as his tenant to do suit and service 
v_r-^_f at his manor court. The defendant, after the death of Sir 
Doe Michael Nezctoriy laid out considerable sums of money, in 

against improving the lands. The lessor of the plaintiff never ques- 
Butcher, tioned the validity of the lease granted by Sir Michael New- 
touy and the defendant had no notice of the defect of title 
of Sir Michael Newton to gran( the lease^ not being ap- 
prized of any such defect, till about four years before 
bringing the present ejectment, when, an objection being 
made by the remainder-man to the power of Sir Michael 
Newton, and of the lessor of the plaintiff, of granting leases 
for tk longer time tlian their own lives respectively, the 
lessor of tibe plamtifF offered the defendant to pay him back 
the consideration-money of the respective leases granted by 
him, provided the defendant would account witli him for 
the rents and profits received by the defendant from the 
time of the death of Sir Michael Newton^ deducting what 
he had laid out on improvements; but the defendant re- 
fusing to accede to this proposal, the lessor of the plaintiff 
gave him proper notice to quit the premises before bringing 
the ejectment. Reversionary leases of the same nature as 
those above stated, are usually made in the Western counties 
[ 52 ] of England^ to commence not only from the deaths of 
the persons named in the lease in possession, but also 
from the end^ or other sooner determination, of the lease in 
possession. 

On a special case from the Western circuit, stating the 
facts as above set forth, the question was. Whether the 
original lease to the defendant was affirmed by any of the 
acts of the lessor of th^ plaintiff, after the death of the tenant 
for life ? 

On Tuesday y the 24th of November^ this question came 
on to be ai-gued by Gould for tlie plaintiff, and Heath, Ser- 
jeant, for the defendant. 

For the plaintiff it was contended, that, the lease having 
become absolutely void on the death of Sir Michael Newton, 
none of the acts done by the lessor of the plaintiff could 
re-establish it. That this could not have been done, even 
by the most formal deed of confirmation, which could only 
operate on a voidable lease, not on one absolutely void. 
For tliis^ a late case of Goodright v. Hvmphrys, in the £r- 
cheqtter, was relied on, as directly in point [14]. Although 

the 

[14] Goodright f Lessee of Wynnt^ first and other sons and daughters, sue* 

v. Humphreys^ came on, in the court cessively, and with power to her to 

of Exchequerp in the form of a special lease for 21 years in possession, and 

case, which stated ; That Jane^ Lady not in reversion, intermarried with 

Bulkeky, paving been tenant for life, Edward WiUiams^ who, without her 

with remainders over in tail to her concurrence, demised to the defendant. 

to 



LV THE NINETEENTH YEAR OF OEORGE III. 



H 



ibe receipts <^ rent, in the present case, have been for a 1776, 
longer time than in the otheo that circumstance can make c^-v"««# 
DO diiSerence. The reversionary leasee cannot aSect tlie Do£ 
title of die lessor of the plaintiff - to recover^ because tlie against 
event on which the first of them is to commence, has not Butchkr. 
happened^ for it is to take effect, not on tiie determina* 
Um of the former, but after the death of the defendant; 
Rector of CheddingtouB Case (q), 2 Fitzh. Abr. 16L b. 

For the defendant, it was said, that the distuiction in 
the books between void and voidable was founded on mis* \ 
taken reascMiing. Upon similar reasoning, it was forpierly 
hddy that a lease made to commenceyrom the day o/* the date 
must, be a reversionary lease, and. therefore void under a 
power to grant leases only in possession ; . but, in a late de- 
dsioB of this court, good sense prevailed oyer authority^ 
and it was determined, that such a lease might be consi- 
dered as not excluding the day of the date, if such appeared 
to have been the intention of the parties [15]. in like 
manner, the old notipn, that there could not be cross re- 
mainders by implication between more than two, has been 
exploded, as contrary to sound reasoning [16]. The court 

always 



[A3) 



to hold from the Feast of the Annunci- 
ation then next to come, for 99 yrars, 
determinable on three lives. — ^That 
the lessor died, and afterwards Lady 
BulkeUff died, leaving Jane^ her eldest 
daughter, tenant in tail ; who suffered 
a recovery, and afterwards married the 
lessor of the plaintiflf. — That Edward 
irUUams received the rent reserved 
during his life. — ^That, after his death, 
kis widow, in like manner, received 
the rent, and granted receipts. — That 
the daughter also received the rent till 
her marriage, and her husband for some 
time after the marriage, and that acoun-' 
terpart of the lease ^ as found in his pos- 
session. — ^The court were of opinion; 
that the lease was void, and gave 
judgment for the plaintiff. 



fq) M. 40 4- ^lEUz. B. R. 1 Co. 153. 

[15] Pvgh V. The Duke of Leeds attd 
another f M. IS Geo, 3. an issue ou^t of 
Chancery, tried at Shrevcsburyi and » 
case reserved, which stated a power t«* 
grant leases in possession only, and nol 
in reversion. The lease in question/ 
was to commence ** from the day of 
** the date thereof." — Lord Mansfield, 
in a long argument, in which he dis* 
cussed minutelv all the cases on the 
subject, delivered his opinion, that th^ 
words '* from the day of the date'* 
might be construed to include that day, 
and that the lease was good ; and At' 
toVf Willesj and Ashkuntj Justicee^ 
concurred [f 22]. 

[l6] The cases of Doe, Lessee of 



[t22] Since reported, Ccmy. 714. [ct)*] 



< •> 



[<l>] For an instance where ^ frwd' was held to be exclusive, x\de 
Rrj V. Gamlingayy B. R. H. 30 Geo. 3. 3 Term. Rev. 513. The 4 days al- 
lowed in B. R. for pleading in abatement, arc both inclusive. Jmningn v. 
^db, B. R. T. 26 Geo. 3. 1 Tern Rep. 277. . ' ^'' 
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always inclines to sapjporty rather than destroy, grants and 
leases. The lessor ot the plaintiff in this case^ will not hti 
sufiered to sqr he was ignorant of ^e defect in Sir Michael 
Newton^s power to grant leases, because, as he took under 
BimHEit. the will, as well as Sir Michael, he must be presun^ed to have 
known the limitations contained in it. 

Lord Mansfield, on the argument, seemed inclmed to 
support die lease. He said, there could be no confirmation 
of a thing absolutely void [f 21], but that the acts of the ' 
lessor of the phuntiff might operatp as a new grmit [17]. 
However he desired it might stand over; imd now, just 
before the rising of the court, his lordship delivered the opi* 
nion of the court very shortly, in fevour of the lessor of die 
plaintiff. He said, tiliere did not appear to have been any 
mtention, other to confirm the old lease, or to grant a new 
one. Both the lessor of the plaintiff and the defendant had 

proceed^ 



[54] 



Burden v. BurviUef E. 13 Geo. 3. 
Wright V. Lord Cadogan, HoU'ord^ and 
others^ (being a case out of Chancery) 
E. 14 Geo. 3- [t 23], ^erry and 
another v. White, Lessee of Bertie^ 
(which was a writ of error from B. 
JE. in Ireland; E. 18 Geo. 3. [f 524], 
md Phipardy.Mansfieldy E. IS Geo. 
9, [f 25], were all cases in this court, 
on cross remainders, by implication, 
between more than two ; and the ge- 
neral principle established by them 
ail) is, that, between two, the pre- 
sumption is in favour of, between 
more than two, against cross re- 
mainders; but that, by necessary 
implication, they may be raised be- 
tween more than two, as well as by 
express words* 

[t 21] Co. Litt. ^95. h. 

[17] In the case o£ Goodright, 
Leuee of Carter^ v. Strathan, which 
was determined in this court, in M. 
15 Geo* 3. but was not cited on the 
« present occasion, a mortgage, in the 
lOtm of a lease, was granted, of a 
feme covert's estate, by the husband 
and wife* Aftei the husband's death, 
the deed being in the hands of the 



mortgagee, the widow had directed 
the tenants in possession to attorn to 
the mortgagee, had settled with him 
for the balance of the rents, stiling 
him mortgagee, and had not ques- 
tioned his possession for a consider- 
able number of years. Lord Mans* 
field said, in delivering the judg- 
ment of the court, that they were 
all of opinion, that the conveyance 
in this case, though in the form of 
a lease, was, in substance, a mort- 
gage, and, not being within the rea« 
son for which leases by a feme 
covert are held to be only void- 
able, was absolutely void« on the 
death of the husband ; but that the 
acts done by the widow, the deed 
being in possession of the mortgagee, 
were tantamount to a re-delivery, 
which, without a re-execution, is 
equivalent to a new grant* The 
authorities on which he said the 
court relied were, Perkins^ sect* 
154, and the year-books there 
cited, Co. Litt. 36. a. 2 Roll. 
Abr, 9S. — The question came before 
the court, on a motion for a new 
trial [t 27}. 



( 



t 23] Since reported^ Coiwp. 31. 
t S4] Since reported^ Cowp. 777. 



% 

[t 25] Since reported, Cofwp. 79t' 
t 27 J Since reported, Cavf, 201. 
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nooeeded under a mistake^ and had supposed the oripnal J 778* 
lease to be good. s^^-g-uV 

The;Ki3leatobeckls«emltotfaepbuntiff[t^. Dos 

against 
Butcher. 

[t 26] Jenkins^ Lessee of Tate^ v. not have been relieved in equity f 

Chircky B, R, M. 1/ Geo, 3. Comop. Fide Stiles v. Cowper. Cane. 8 Mardk 

482. S.P. But Q11. whether the d^ I748. 3 Aik. 692. 
leodant, in the present case, might 
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T«e«ky, 26III MiLFORD agaiust Mayor. 

Jan. 

If a bill of ex- C\^ ^ ^^ ^^ ^^ cause wfay the defendant should not 

change uBotao. ^<J be dischaiged. The ground was, that by the affi- 

tJSnfe^Jl^r *^^t on which he was held to bafl, it was sworn "that 

against the '< he was indebted to die pkintiff as indorsee of a bill of 

Sel^M^w it " exchange/' but diat the bill b fact was not yet due. TTie 

is made payable defendant was the drawer of the bill^ and the drawee had re- 

V ^1- fused to accept il. 

BULLER, 

[v 1] Aec, Bishop t Toungf 3 fi. 4* cided that under the same circum- 

|>. 33. stances an action lies by the indorsee 

Aibn. Campbell r. French, 6 T. R. against the indorser on the authority 

200. of tins case and the several cases 

• DuttoH V. SolamansoHf 3 S. Sr P» there referred to, which consider each 

582, Potter v. Browfiy 5 East, 134* indorser as a new drawer, 3 E<ut» 

In BMngalU V. GloiteTf it was de- 481* 



CASES IN HILARY TERM, 8cc. 

'BuLLER, Justice, — It is setded, that, if a bill of px- 
chaoge is not accepted, an action on the bill will lie immedi- 
ately against tiie drawer, although the time of payment is not 
come. This I remember to have been determined in the 
year 1763, in a cause in which Sir Fletcher Norton was 
counsel for the defendant (a). The reason is this, as Lord 
Mansfield said in that case, that what the drawer had un- 
dertaken has not been performed, the drawee not having 
given him the credit which ^vas the ground of the contract. 
There have been a great many actions of the same sort, since 
that time. 

WiLLES, and Ashhurst, Justices, of the same opi- 
mon [t 28]. 

lord Mansfield absent. 

The rule discharged. 
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against 
Mayor. 



Ca) Bright v. Furrier/ Law of Ni. 
?ri 269. Ed. 1775. 

ft 28] In Macarty v. Barrow^ 
B. R, E. 6 Geo. 2. 2 Str. 949, the de- 
bdant having drawn bills on Spain, 
which were afterwards protested for 
DOQ-acci'ptance, became a bankrupt 
before they were returned, and, being 



arrested, he was discharged upon mo- 
tion, on the ground tliat it was a debt 
contracted before the bankruptcy, and 
at the very instant when the bills were 
di-awn; 2 Str. 94-9; and, more fully 
and accurately, from a note supplied 
by IVilmot, Chief Justice, in 3 If^ilsi 
17 [F 2]. 



KiNNERSLEY against Orpe and Others. 

TN an action of trespass, for fishing in the plaintiff's 
^ fishery^ in part of the river Dove, which was tried, at 
the last assizes, at Stafford^ before Skynner, Chief Baron, 
a verdict was found for the plaintiff, upon which a rule 
was obtained to shew cause why there should not be a new 
trial, llie plaintiff had declared upon a several fishery, but 
^'ss not owner of the soil, and the defendants having 
pleaded the general issue, and also several justifications, as 
servants to William Cotton, the first plea m \vhich Cotton 
^'as mentioned had called him the said WitUam Cotton, al- 
though his name had not before appeared on tlie record. 
At the trial^ the plaintiff's couiisel were unwilling to risk 

the 



Tuesday, 86U1 
Jan. 

On a^roviso in 
aDuchv-lease,- 
that it shall be ^ 
enrolled with ihm 
auditor, — the 
certificate of the 
auiiitor on the 
margin '\% sufli- 
cient eviti* uce of 
the enrollment— 
Under lea>ie!i are 
not witliin pro- 
visoes roucern- 
iog as>ignmenti« 



[r 2] The same point was ruled in 
Btarey v. Bams, 7 East. 43.5 j in a case 
when; the bill had been accepted, and 
was not refused payment by the ac- 
cq)tor till after the bankruptcy, on the 
express words of 7 6* !• c. 31. : Lord 

Vol. I, 



Ellcnborough expressing doubts of the 
principle that drawing the bill creates, 
thc'debt, on which Macarty v. BarroWy 
was decided. Another report of 
Macarty v. Barrow is given by Mr. 
East iu a note. 
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1779. ^^ ^^^ ^'^ ^ pointy ¥4iich seems still not quite settled, 

^^^^^ whether a pei^son who has an exclusive right of fishery^ but 

KiKvxas- without the soil, can declare on a several fishery, llie de« 

^£Y fendants, on the other hand, could not have availed them* 

against selves of their special pl^as, on account of the mistake just 

Orpe. mentioned. It was, therefore, agreed that the cause should 

be tried, as if there had been a count on a free fisliery, and 

as if the pleas had been amended ; and that, next term, the 

pleadings should be so amended by consent. The plaintiff 

derived his title, under a lease dated in 1753, from the 

Duchy of Lamaster^ in which there was a. proviso, tint the 

lease, and all assignments thereof, should be enrolled within 

three months from the date, with the auditor of the Puchy, 

or otherwise should become void. . Ttie original leasee made 

a lease, in 1777^ to the plaintiff, for a term somewhat less 

than what renaained unexpired of the original term. To 

prove the enrollment of the lease of 1753, a memoran* 

oum, or certificate, on the roargm of die lease, was read, 

signed " Pertgrine Fury, Auditor." No evidence of the 

enrollment of the second lease of 1777 was offered. The 

plaintiff had pud the rent to the Duchy, up to the time of 

the trial* 

Counsel for the plaintiff Adair, Serjeant, Hovoorthy and 
Cowper, (andj at the trial, Kenyan.) — For the defendants, 
Bearcraftf Dunning, und Bower. 

The application for a new trial was mad« on four 
grounds, viz. 1. Because the verdict was against the 
f 57 1 weight of evidence produced at the trial. 2. Because the 
defendants had been surprised by evideiKe, which they now 
offered affidavits to contradict. 3. Because there was not 
legal evidence of the enrollment of the first lease, or diat an 
office-copy of the enrollment ought to have been pnkluced. 
4. Because the second lease was an assignment, and not 
having been enrolled was void. 

Lord Mansfield absent. 

Tlie court immediately disposed of the two first grounds. 
Tliey said it did not appear from the report, tliat the ver- 
' diet was against the weight of evidence. No suiprise was 
stated by the judge, and the evidence now offered to be laid 
before the court by affidavit, might have been produced at 
the trial. On the third and fourtli points, the three judges 
present delivered their opinions- to the following effect. 

WiLLES, Justice, — ^The memorandum on the margin is 
the certificate of the proper officer, not of a private person, 
as has been contended at the bar. I cannot distinguish be- 
tween this case and that of a bargain and said, where the 
indorsement on the back of the deed by the proper ofiScer 
is always received as evidence of the enrollment. This case 
too is fortified by the circumstance of long possession under 

the 
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leue. At any rate, third peraoDB cannot avail them 1770 
lelves of a forfeiture of this sort; but I think the en* 
rolimeDt is suflkiently proved if it were against the grantor. 
Besides, the lease is admitted, for it is stated in the plead- 
ings and not traversed [1]. The case of Cnisoe, Lessee of 
Bkneoe v. Bugby (b), which has been cited at the bar, is 
ccHidusive to prove that the second lease, being for a shorter 
dme than what remained of the first term, is not an assign- 
ment, but an under-lease. 

AsHUURST, Justice, — I am of the same opinion. The 
case in the Common Pleas is decisive of the point as to the 
assignment [<i^]. And I think the memorandum is suffi- 
cient evidence of the enrollment. For what other purpose 
vasit made? But, on the otiisr ground, I do not think it 
competent to a third person, a wrong-doer, to take advantage 
of a defect which the grantor has waved; for the rent luis 
been received up to this time [f 29]* 

BuLLBR)' Jnf/fCf, I thmk the lease, with the certificate [ 58 ] 
under the hand of its own officer, would hind the crown . 
itself. The prwiso is-*^' That it shall be enrolled with the 
'^ auditor.*' 1 cannot distinguish this case from that of a bar- 
aadsale. Ilieactof parliaoiient ("6^ in that case, dotes ^ 

not 



[1] I^a 58. Note [l]. 

(h) T. C. B. 11 Oeo. 3. 3 WiU. 
234. since reported in 2 Blackit. 7^6* 

[<t>] In that case the words were, 
tut the lessee, ** his executors or ad« 
nioistnitors, shall not, at any time or 
times during this demise, assign, trans- 
fer, or set over or otherwise do or put 
away this present indenture of demise, 
or the premise^ hereby demised, or 
tty part thereof.^' But where the 
words of a proviso were, that the lease 
fkould become void, in case the lessee, 
las executors or administrators, shall, 
at and during the said term, set, let, 
or assign over, the said hereby-de- 
laiaed messuage or dwelling-house, or 
soj port thereof, a demise by the 
Iniee's administratrix, for a term 
vkich fell a day short of theexpiration 
of the originiu lease, was held to 
be vithin the meaning of the proviso. 
^» Lessee of Gregsonj v. Har^ 



rison, B. K. £« 28 Oeo. 3« 2 Term 
Rep. 425. 

[t 29] It should seem that the ac- 
ceptance of the rent by the grantor, 
would not have beeu a waver of the 
forfeiture in this case, |s between him 
and the grantee. — ^•* It is to be ob- 
" served, where the estate or lease is, 
•* ipso facto, void, by the condition or 
" limitation, no acceptance of rent 
'^ afterwards can make it to have a 
'^ continuance: otherwise it is of an 
** estate or lease voidable by entry;" — 
Co. LittL 215. a. 4^ cites Browning v. 
Bestonj B. R. 24- 5 Ph. ^^ M. 
Piawd, 151, where it was so laid down, 
in argument, by Ramsey, ibid. 136' • 
But it was so resolved in Pennant'e 
Case, B. R. T. 38 El. 3 Co. 64. b. ^ 
in Finch v. Throgmorton, Scacc. 33 
Eliz. Cro. El. 220 [p 1]. 

(bj 27 H. 8. c. 16. 



[f 1] Vid. Doe v. Butcher, ante 50.- 
F 2 
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1770 ^^^ provide that the indorsement by die officer, shall be evi* 

' '^" dance of the enrollment, and yet it is constantly admitted, 

-- ^ Besides, tlie lease is stated in the replication, and, there- 

iNNERs- £^^^^ although there is ^ protestando against it by die de- 

aeain t fondants, it is admitted as to this cause [1]. On the 

Okp£ otber point, the case m the Common Pleas is a direct 

authonty (c). 

The rule discharged. 



[l] Qu. As there was a plea of CcJ Vide Holford v. Hatchy E, 1} 
not guilty, which put the plaintiff on Geo, 3. Infra^ IJ-^. 
proving all his title [f 2]. 



Friday, 29th Chandler agaiust RoBERTs and Another, 
^'"- s Bail of White. 



A Scire facias on a recognizance of bail. — ^The defendants 
-^^ plead J that the principal, before the issuing of the said 



To a plea to a 
act. fa. against 
bail, that the . 

priniipal died writ of scirefacioSf and before the return of any capias ad 

•f^any'«/^lT ^tirfacimdum, to wit, on the first day of May 1778, at 

tepiication sta- Westminster aforesaid, died. ' Jicp/icfl^ion.— That the several 

clu^sa! ri!d VhJr promises and undertakings mentioned in the said declara- 

the principal was tiou whcrcon the 'judgment aforesaid was recovered, were, 

tuTfTolMa^t «" "* *® '^*^ declaration, alleged to be made in Middlesex, 

M. ought to €on* and that, after the recovery of the said judgment in the 

•hide to the jj^jj ^^j^ ^f gcire facios mentioned, against the said John 

tVhite, and before the suing forth the said writ of scire facias^ 
to wit, on the 6th day of Aftfy, in the eighteenth year of 
the reign of our Lord the now King, tlic pllintiff sued and 
prosecuted- out of the court of our Lord the now King, 
before the King himself, the said court then and still being 
held at IVestmwster in the county of Middlesex, a certain 
writ of our said Lord the now King, of capias ad satis/a^ 
ciendum, of and upon the said judgment, directed to the 
then sheriff of Middlesex, by which said writ, our said 
Lord the King commanded the said then sheriff of Middle- 
seXy diat he should take the saijl Johny if he should be 
[ 59 ] found in his bailiwick, and him safely keep, so that he 
might have his body before our said Lord the King at West- 
minster, on Wednesday next, after one month from the day 

. of 



[f i] The Judges must have considered that on the general issue pos- 
session would have been sufficient. 
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61 Easter, then next comings to satbfy the said plaintiff^ 1779. 
tiiesaid £30 the damages, costs, and charges aforesaid, in c^-y-^ 
form aforesaid recovered, and that the said then sheriff CHANDLEa 



should have there then that wnt, which said vrrit, after- 
wartb, and before the return thereof, to wit, on the 10th 
day of May, in the eighteenth year aforesaid, at fVestmin^ 
iter aforesaid, was delivered to Robert Peckham and Rick" 
wtd Clarke, so being sheriff of Middlesex aforesaid, to be' 
executed in due form of law, at which day, before the said 
Lord the King at Westminster, came die said plaintiff, in 
his proper person, and the aforesaid then sheriff of Middle- 
xi, to wit, die said Robert Peckham and Richard Clarke, 
returned on the said writ, to our I^rd the King at West- 
minster aforesaid, that, the said John was not found in his 
bailiwick, as bi/ the said writ, and the return thereof, duly 
Jiled and remaining of record in the said court of our said 
Lord the now King, before the King himself at Westminster 
aforesaid, more fully appears ; and the said plaintiff further 
ap, that the said John, at the respective times of the 
«Dg out of the said writ of capias ad satisfaciendum, and 
rf the return, and of filing the same, was and still is living, 
sod iu fiill life, to wit, at Westminster aforesaid, and this he is 
ready to verify, wherefore he prays judgment, 4rc. To 
thb replication, the defendants demur specially, '* because 
^ the said replication concludes with a verification, and not 
" to the country !l 

Morgan, for the defendant, admitted, that this had 
been the usual form, till 1.771, but he relied on the case of 
Mather \\ Cormick, Bail of Collins, T. 1 1 Geo. 3. and 
Brian v. Thorn, Bail of Boss, M. 14 Geo. 3. both in this 
court, and in both of which the r^plicskion having concluded 
with a verification, and having been demurred to, the court 
recommended to the plaintiff's counsel to move for leave to 
amend. He also cited Hanna v. Kristow, Bail of Reilly,' 
U. 17 Geo, 3. in this court, where the replication having 
concluded to the country, upon a demurrer tliere was judg- 
neot for tlie plaintiff (.without argimient), and a writ of 
error brot^ht, but not proceeded on. I^e said, he sup- 
posed there would be three pouits made in support of the 
verificadoD in the replication,—!. That new matter had 
been introduced, which the defendant ^ought to have . aa 
opportunity of answering.— 2. That matter of record, viz» 
tile writ, was stated, which could not tie tried by a jury, 
and yet a conclusion to the country would have put that 
in i8sue.-*-*3. That it contained several distinct facts. As 
to the first, he contended that the new matter was only in* 
ducement, which could not be traversed. That the replica- 
tioa denied the whole plea, and, therefore, ought to con- 
dude to the country. That, if it did not, it was bad in 
abatance^ 5 Com. Dig. 96. 2. Leo. 81. 8 Co, 67- Latch. 

F 3 III Uardr^ 
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1 779. HI. Hardr. 69. 70. Cro. Jac. 588. A» to the second, be 
^^.-v-*^ ^^ that the reasoiu on which records were not to be tried 
Chandler by the country, did not apply to this case ; for that this was 
against not like the case of a solemn judgment pleaded. That the 
Ro££KTS. question here was merely matter of fact relative to a parti- 
cular period of time. That, if the defendant had denied 
the writ, it would have been a departure ; 6 Cam. Digest. 
89. Cro. Jac. 588. Raym. 94. 1 Sid. 180. 2 Roll. 69«. 
fi Saunders 84. Fiwent v. Jttwood, 10 Mod. 256. On 
the third point be cited Robinson v. Ralof, 1 Burr. 3 16. 

Woody for the plabtiff, insisted, that the replication was 
in the usual form, and agreeable to the rules of pleading, 
and that, in the three instances of similar cases which Mor^ 
gan had cited, there had been no decision of the court. 

Lord Mansfield recommended to Morgan to move for 
leave to withdraw his demtu'rer ; which was granted without 
costs. 

AsHHtJBST, Justice, — It is proper that it should be 
known, to avoid future inconvenience, that the ground upon 
which the court determines is, the introduction of new mat- 
ter, in which case, the conclusion should always be an aver- 
ment, in order that the party may have an opportunity of an- 
swering it. 

BuLLER, Justice^ — ^It is admitted that, till 177U ^^ 
was thought the proper form, and there has yet been no 
decision to the contrary. In pleading, via trita via tuta. 
It always was the rule, that two aflSrmatives cannot make 
an issue; 1 Leo. 78. 39 H. 6. 49. S^H.6.23. In Ma- 
thers V. Cormickf Brian v. 7%ont, and Hanna v. Bristow, 
the replication was in tlie negative— '' That the defendant 
^ did not die/' S^c. — ; and &ose cases were attempts to 
alter the established form. It is also an established rule, that, 
whenever new matter is introduced, the pleading must con* 
elude with an averment ; Carth 337. iioore 286* 3 Xeo. 
165. 1 LutWffche 101. 1 Sound. 103. The case of File- 
wood V. Popiewellf 2 fVils. 65. is exactly in point, and 
Carth. 4. shews that the particular writ must be stated in 
the replication. The defendants here m^ht have bad ei- 
ther of two defences ; nul tiel record; or, that the prnKipal 
r 61 1 ^^^ before the return of the capias ad satisfaciendum set 
^ ^ Ibrth in the replication. If the plaintiff had concluded to 
the country, and the defendants had only meant to make 
use of the first of those defences, an issue would have been 
sent down, without any fact for a JU17 to try. In the case 
ia 10 Modem the writ was adndtted. The account of that 
case, is but a loose note ; the book is of little audioiity ; 
it is not in any other reporter, and is there stated <MiIy ^ 
the argument of counsel. If the cases referred to in it ap* 
plied, then that case was not applicable to the pieseot.^ ^ 

tbey did not, it was decided without reason or wOhotatj' 

Tto 
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Hiis is the ancient form of replications^ and while it is ad- 1770 
hoed to, no diflicuities will arise [<23^]« 

[<l>] S. P. Hemlemon v. Witley Sr aV, Bail of (/Brytn^ B. 
JL T. 28 Geo. 3. 2 Term Rep, 5/6 [f]. 



Ward against Honeywood. pnday, jpoi 

Jan* 

UPON a writ of error from th^ Marnhalsea court, the inthcManhaU 
case was this : An action had been brought upoii a ^ntuthe goiiu» 
promissory note, which was made payable on the ^Sth of menccmcnt of 
AprU, and, if Aree days of grace were to be allowed, it IJS^iti^.whi! 
did not becdme due till the first of MaV' The plaint was ther daysof 
intituled of the 24th of April, and a verdict having been f ~S^";\^ 
found, and juc^ment given for the plaintiff, it was assigned lory notes. 
for error on tiie first count, that it appeared upon the record, 
dmt diere was no cause of action at the time of the com- 
mencement of die suit. 

Saldimn, for the plaintiff in error, contended, that diis 
was a defect not curable by verdict, and cited Stafford v. 
Moore (d). 

Bolton, in support of the judgment, said, that the objec* 
tioQ might have been taken advantage of below, for, though 
die plamt did not appear in the d^laratibn, the defendant 
might have pleaded ft in abatement, or craved oyer of it, 
and demurred; but that die defect was now cur^d by some 
of the statutes of jeofail^ either 27 EL c. 6. 16 ^ 17 Car. 2* 
c. 8. or 5 Geo, 1. e. 13. He felied on Hob. 54. 5 Mod. 286. 
and 1 Leon. 302. and, particularly on the case of Acton V. 
Eels (e), where, in an action of assault, on a motion in 
arrest of judgment, because the time laid in the declaration 
was not yet come, the court said that the jury must be sup^ 
posed to have given the damages for another trespass, and 
dial it was the samls as if no time had been alleged. So 
here the court, he said, ought to intend that the date of 
die note was a mistake, as stated in die record, arid 

diat 

fdj B. R, E. 1 Geo. I. 10 Mod. (e) B. R. M. 8 W. 3. 2 Sail. 
^11. 662. 



[p] See a -learned note, of Mr. Hainan v. Gerrard, p. 103 ; and seo 
Seijeant Williams, in his edition of Boycc v. IVhitaker, Infra S4>. 
Saunder's Reports, to the case of 

F4 
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that another note, due at a time consistent with thecmn-* 
mencemcnt of the action, had been given m evidence to 
the jury. He also insisted that tlie date of the plaint was 
a mere legal fiction. That the capias supposes a previous 
^ plaint, but which in fact never existe, and that the day of 
the teste of the capias was really the time when the action 
had been commenced, lliat the practice of the court below 
warranted the judgment. 

Baldzciriy in reply, observed, that, if the capias were to 
be considered as the commencement of the action, still, as 
the note had no run, (including the three days of grace,)* 
till the first of May inclusive, the capias ought not to have 
been sued out till the 2d of May. 

Lord Mansfield absent. 

WiLLES, Justice^ — ^This case is certainly not within any 
of tlieiitatutes of jeofail. Supposing the capias did issue the 
first of May, and that it was the commencement of the 
action, the debt was not then due, for the defendant had the 
whole day to pay it. 

AsHHURST, Justice, — If the plaint were like a latitat, it 
might be taken out before the cause of action accrues. 
This has been determined with regard to latitats [f 30]^ 
But it appears, by the case of Savage v. Knight (f)j (that-- 
case had beeu mentioned by Bolton,) that the plaint^ i\\ an 

inferior 



[t30] In Foster v, Bonner, B. R. 
E, 16 Geo. 3. Cffwp* 454. this was i^r 
solved upon solemn argument. 

The rule to consider the bill, not 
the latitat, as the commencement of 
the suit, is subject to several excep- 
tions. For instance; where the de- 
fendant has pleaded, that one. of the 
^atutes of limitationii;, had attached 
ante cxhilntionem hitta:, the plaintift' 
may reply a latitat, sued out of the 
preceding term, and the defendant 
may rejc^in, that the latitat was not 
in fact sued out till the vacation after 
such preceding term, and after the ex- 
piration of the time limited for bring- 
ing the action; Johnson v. Smith, B. 
R. E. 33 Geo. 2. 2 Burr. 950. So, 
if the defendant has pleaded a tender 
before the exhibiting of the bill, the 
plaintiff may reply a latitat previous 
to the lender, and the defendant may 
rejoin, that ihcm was no cause of 
fiction at the time ^vhcn the latitat 



issued; Jf^ood v. Newton, B. R. M, 
20Geo.2. iirUs.lU. In like man- 
ner, when ilhere is no special memo- 
randum, in which case the bill by 
fiction, is, in general, held to be of 
the first day of the term, if the cause 
of action arose before the firat day of 
the term, it will be sufficient for the 
plaintiff to shew in evidence, a latitat 
sued out aftei the cause of action 
arose; Morris v. Fiigh, B. R. M, 2 
Geo. 3. 3 Bvrr. 1241. Pugh v, Mar- 
tin, B. R. U. 24 Geo. 3. In Prod- 
ger*s Case, B. R. M. 21 Car, 2. 1 
iiid, 432. It had been held, where 
the demise in ejectment was laid of 
a date subsequent to the lirst day of the 
terra, and the declaration was gene- 
rally of the term, that the plaintiff 
might shew in evidence, that the bill 
was, in fact, filed after the first day of 
the term. 

Cf) B. k. M. 29 4- SO El. 1 Leo. 
302. 
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inferior court, is considered as the original [f^l] [f !]• 
We must take the note to have been proved as laid, and that 
makes the difference between this, and the case of a trespass^ 
where the day is immaterial. 

* BuLLERy Jmticej said, he doubted, whether, by law, 
three days of grace were to be allowed on promissory notes, 
though, in practice, it was usually done [2] ; but that here 
it appeared on tlie record, that there was no cause of ac- 
tiou, for it had always been held that the plaint, in the in- 
feiior court, is die original, and commencement of the 
action. That no substance is within any of the statutes of 
jeofail. 

The judgment reversed. 



OS 
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[t 31] In Leader v. Moxon^ C. B. 
M. 14 Geo: 3. 2 Biacht. 924, 925. 
it was rcbolw'd, tliat, under the limita- 
tion of time for bringing actions 
against commissioners for executing a 
paving act, (and in the case of all 
other statutes of limitations,) it is 
enough to shew a capias, which every 
body understands to be now the com- 
mencement of a suit in C. B. and 
that, though the plaintiff state in his 
declaration the suing out of an ori- 
ginal, the capias is sufficient evidence 
thereof. 

[2] In Dexlaux v. Hood (at Guild- 
haU 1752, Ltm of NL Fri. 274. Ed. 
1775.) Dennison, Justice, ruled, that 
by law there arc not three days of 
grace on promissory notes ; but the 
case is mentioned with a Qucere, The 
point, I believe, has never been settled 
by a solemn decision. It occurred in 



a cause of Lloi/d v. Skutt^ which was 
tried at the sittings for Middlesex after 
M. 20 Geo. 3. 30th Nov. before Lord 
Mans/ield. That was an an action on 
the statute of usury. The plaintiff 
declared on a contract to forbear for 
four calendar months and three days. 
Th« evidence was a promissory note 
payable at four months from the date, 
and it was objected by the Solicitor 
General iox the defendant, that this 
was a variance. But Lord Mansfield 
observing that in a computation of 
interest made by the defendant him- 
self, and which was in evidence, the- 
three days of grace were allowed, he 
thought this decisive against him, 
without determining the general 
question. The case came on af- 
terwards in court (Vide infra E^ 
20 Geo. 3. p. 336'.), but on another 
point [f 2]. 



[f 1] See the law of the commence- 
ment of actions fully expounded in 
Serjeant AVi 11 iams*s note to Mellor v. 
Walker, 2 Saiind. 1. 

[f 2] The point in Dexlaux v. Hood^ 
had been ruled the same way in May 
?. Cooper^ Fort^sc, 376, : but these de- 



cisions have since been fully recon« 
sidercd and over-ruled in irown v, 
Harraden, 4 T. R. 148.: in which it 
was determined that by operation of 
3 and 4 Ann. c. 9. promissory notes 
are put on the same footing with bills 
of exchange as to days of grace, - . 
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Wednesday, 3d 



Under « devise, 
^-totbe testator's 
for life, re- 
indcTi In tail 
to bis 6rst and 
other sons, Sec. 
by any future 
ynSCf boty if he 
anrried any per- 
floo related to his 
picientwife, in 
■Bch case to go 
over to the chil- 
dren of the tes* 
lator's brother,-^ 
tbt erfentof the 
■toH nnrmng a 
OBOtHid wife re- 
lated to his first 
is n<}t a condl- 
liOB pfecedcnt ; 
and, on his 
deatli without 
carrying again, 
tlM estate tests 
fai the children 
of the tfcitator's 
brother, ana does 
Alt descend to 
^testator*shelr 
at bw [r]. 
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Bradford against Foley and Others. 

npHIS wBs a case sent from the oouit of Chanceryy for 
-^ the opinion of the Judges of this court, nvhich stated, 
diat Tempest Hey, bebg seised of a considerable real and 
personal estate, on the 26di of March 1762^ made his 
will, the material part of which was in the following 
words, — *^ 1 give and devise all and sii^ular my real estates 
whatsoever and wheresoever, to Bichard Wright and Mu 
chael Tove^y and tlieir heirs, in trust, in the first place, to 
protect and preserve the contingent remainders, herein 
and hereby created atid limited, from beiilg defeated and 
destroyed, and then to and for the several uses herein after** 
ttientioned, that is to say, to the use of my son Thomas 
Hey (who now spells his name Hay) for and during ^e 
term of his natural life, and from and after his decease, to 
the first and every other son, which he shall have by any 
future wife, with whom he shall afterwards intermarry, in 
tail male, and for default of such issue male, to the use of 
all and every the daughter and daughters of such frit^re 
marriagci to have ttid to hold the same, in case there shall 
happen to be more than one daughter, to them and their 
heuB, ai tenants id common, and not as joint-tenants. 
Provided always, and it is my frill and express intent and 
meaning, that if my said son fkaiX hereafter intermarry witli 
any woman who 'n any ways related in blood to Muriel 
jiyihectmbey hi^ now wife, diat all and every the above 
limited uses, as far ad the satne shall relate to die issue of 
such future tnarriage, shall utterly cease, detennine, and 
be vdid, to all intents and purposes, it being my stedfast 
resolution, as far as th^ law enables me, tp hinder that no 
person anyways of kin to her in blood, or bora or descended 
from any such person, shall inherit any part of my said 
estate, and, in iuch case, notwithstanding there sIkJI be 
lawfril issue of my said son by such friture marrii^e living 
at the time of his decease, . my will and mind is, that they 
nor either of them shall take any thing by and under this 

my 



il l i W 



m**' 



[r] Sfee a similar decision upon a 
will, Horton v. Whitaker, I T. R. 
546. and see Fearne Cont. Rem. 355. 
where the distinction between this case 
and that of Dot v. Shipphardy post 75. 
is stated to be, that here there is an 
^g^rent intention not to extend the 



contingency further than the first 
estate; without which apparent dis- 
tinction in the testatoi^s view, in that 
respect, between such estate and those 
which follow it, the contingency will 
equally afect the whole ulterior train 
of limitations. 
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my w3]y but that the said trustees shall stand seised of all 177(1 
aad MBgular the said premises, to the use of all and every t _F\ 
the child and children of my late brodier John Hey de- n^"*"^^"^ 
ceasedy which shall b^ living at the time of my decease, to '^^^^f^^^ 
have and to hold the same, if more than one diild, to v^^ 
them and their heirs, share and share alike, as. tenants in 
common, and not as joint tenants, such jMuts or shares 
thereof as shall respectively belong to the daughters of my 
said brother, to be to their sole and separate use, ind^ 
pendent and exclusive of any present or future husband 
that they respectively have or may hereafter have, and 
not subject to the diebts or cootroul of any or either of 
them; and, in case all and every of the said diildren of 
my said brodier riiall happen to die in my life-time, or 
after my death, without issue, then I hereby give and de« 
vise all and singular my said real estate to my ri^t heirs; I ^ 

mean such heirs only, as shall be no ways related m blood, or 
claim any descent from any person related in blood to the 
said Muriel Ayshecombe, my said son's now wife ; all and 
every of whom I hereby utterly exclude from any right, title, 
or benefit from my real or personal estate, in any shape what- 
soever.^ — ^The testator died in December 1763, and left 
TAamai Hay^ his only son, and h^ at law. The trustees 
(who were uso made eteculors) proved the will, and, by 
virtue thereof, entered upon and possessed th^nselves of die 
real and personal estates of the testate^. There were five 
children of Join Hey^ brother of the testator, living at the 
time of th^ testator's death, vix.AUce the wife of Bir^amin 
Pilkinston, Mary the wife of Jwmes FletcbeTf Jennet the 
wife of Thwnaa CrwapUnkf Tempeet Hey and John Hey. 
In December 1768, a commission of banlouptcy was taken 
out against Thotnat Hav the son of the testator, and an 
assignment executed of all his estate and effects^ to assignees, [ 65 } 
in trust for themselves, and die rest of his creditors who 
should come in and prove their debts under the coimniasion. 
Tempest Hey, the son of John Hey the testator^s brother, 
died a batcheior. John Hey, the other son of the testator's 
brother, died some time after his brother Tempest, leaving 
one only child, Thomas Hey, an infant. Mary the wife of 
JaTnes Fletcher died without issue. Jennet the wife of 
Thomas Crompton, died, leaving issue Thomas Crompion 
the younger. Muriel Ayshecombe, the wife of Thomas Hay 
the testator's son, died in the lifetime of her husbands Soon 
after her death, Thomas Hay, the son of the testator, also 
died without issue, andfgriihout having married again, leavii^ 
Thomas Farren Hey his heir at law. . On the 3d of October 
1771, the said Thomas Hay (son of the testator) made his 
will, and, as to what might become due to him in ex- 
pectancy or reversion^ gave the same to his executors therein 

after- 
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after-naJned, for the uses foHowing, ^' First to pay his fiifiend 
expences, then his just debts that he liad cmitracted^ since the 
first day of March 1769, as far as his elFects ittight amount; 
but if ail his creditors were paid twenty shillings in the 
pound, and there should be an oveiplus; after all the ex- 
pences were discliarged, then he gave the same to his niece 
Amelia Hej^don for her own proper use/' S^x. The plaintiff 
claimed under Thomas^ the son and heir at law of the tes- 
tator; the defendants, under the children of the testator's 
brother, John Hey. The question for the opinion of the 
court was, " Whether die children of John Hey the brother 
of die testator liad taken any, and what estate iu the case that 
had happened?'' 

The case was aipied on Friday the 29th of January y and 
this day by Hoody for the defendants, and Morris, for the 
plaintitf. The court directed Hoed to begin. 

He contended, that the children of the testator's brotiier 
had tak^ estates-tail, with cross remainders, although tlie 
previous event, on which the Revise to them was limited, 
had never happened. 1. To, shew that words like those in 
the present case were not to be construed as constituting a 
condition precedent, but as words of limitation, he cited 
Jouei V. tVeUcomh (g)^ Gulliver v. Wicket (h). Page v. 
Heyivard, cited in that case (i), and iRolLAbr, 835. 2. He 
saidf the intention of the testator was certainly to exclude 
the children that his son m^ht have by his then wife, and 
yet, according to the aigument which would be made use of 
for the plaintiffs, such children, if there had been any, must 
have taken in the event that had happened. 

For tlie plaintiff, Morris insisted, that, if there was 
such a thing now in the law as a condition precedent, this 
was clearly one. That the cases cited by Hood, as well as 
others of the same sort, viz. Avelyn v. Ward (k), Andrews 
V. Fulham [3], and Statha/n v. Beil [4], all went upon the 

idea 



Cg) ill. 1711. Prcc.in Chan. 3l6. 
lEq.Ca.2'^5. 

(h) B. R. M. 19 Geo. 2. 1 WUs. 
105. 

(ij B. JR. T. 3 Ann. 2 Salk. 570. 
Piggot 176. 

(k) Cane. Ipth of March 1749. 
1 Ke2.420. 

[3] JB. R. Cited 1 Vez. 421. Jams 
T* iVestcambf Andrews v. Fulham, and 



Gulliver v. Wicket t, were all cases on 
the same will. 

[4] Statham v. Bell and others 
[t 32] wa!^ a case from the Court of 
Chancery, argued in this court, E. 
14 Geo. 3. 2b'th Aprils by Kent/on 
for the plaintiff, and Davenport for 
the defendants. The facts were as 
follows. — Statham having an only 
child, a daughter, made his will, 

.where by » 



[t 32] Since reported, Cotvp. 40. 
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idea of a double contingency, and that tlie only thing to 
prevent the subsequent limitation from taking effect in pos- 
session was the intervention of the estate limited first. That 
those authorities were not now to be shaken, but tliat they 
did not apply to this case. That, in every view, the old 
reversion here must have remained. In the other cases, the 
coQdngency was annexed to the precedent, here to the 
subsequent estate. He cited Arton v. Hare (l)^ and con- 
tended, as to intention, that it did not appear that die testator 
had taiken into consideration the event of his son's having 
children by his then wife, and not marrying again. 

Lord Mansfield, — Nothing can l^e clearer than tliat 
the testator meant that no child of Muriel Jyshecomhe should 
tsdce in any event, and yet, according to Mr. Morrm's argii- 
ment, such child (if ^there had been one) must have taken. 
We will take time to consider of our certificate. 

Tlie case was not afterguards mentioned in court. Tlie 
certificate was in the following w*ords : 

" We are of opinion that the children of John Hey, the 
" brother of the testator Tempest Hey, took estates tail, 
** with cross remainders. 

MANSFIELD. 

E. WILLES. 

1th February 1779. W. H. ASHHURST. 

F. BULLER.'^ 
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whereby, reciting that whei^s his wife 
Mary Statham was then pregnant, 
he devised his estate to his son, if his 
wife should be delivered of a son,when 
be should attain the age of 21. If 
she should have a daughter, then 
he devised one moiety of the estate 
to his wife and the other moiety 
r fJr 1 ^® ^" daughters, when they 
I- ' ■* should attain their ages of 21 
years. And if either of them should 
die before that time, then her share to 
the survivor, and if both should die 
under 2 J , then the other moiety to go 
to the wife. The testator died with- 
out having any child after the making 
of the will, his wife not having been 
ensient, and the daughter died befpre 
she was 21. The question was, 
whether the plaintiff, the testator's 
heir at law^ or the widow> who 



marncd Bell the defendant, should 
have the estate, in the event which 
had happened. The certificate was in 
the following words : " Having heard 
counsel and taken the case into 
consideration, we think it was the 
plain intention of the testator, that, 
in case no son should be bom, and 
he shouid have no daughter who 
should live to attain the age of 21 
years, his wife should have the 
whole estate ; therefore, in the event' 
which has happened, we think 
Mary Bell took an estate in fee- 
simple in the whole of the pre- 
mises is question. 

Mansfield. 

May l6th, R. Aston, 

1774, E. JVilles. 

W, H. A^hhursLr 
(I) T.37 FJ.Pdph.97. 
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Wedncsdayy 3d 
Veb. 



OxLEY against Bridge. 



On m rule to T^HE first flay of this term, the paper-book in this caase 
SSrSy'^ ^d "^^ delivered to the defendant, containing the 
day h conftrned coounon replication to a sham plea of a judgment recovered ; 

Se^^l^^ ^^ * "J^ ^^ ««t*™ ^t on the Wedne$day following, 27th 
aatnonmg. of January. He returned it on the xhunday l^fore 9 

o'clock, having struck out the special pleading, and substi- 
tuted the i^eneral issue in its place. The plaintiff refused 
to receive it, unless the defendant wouM agree to dehver it 
as of Wednesday, which he \not consenting to, the plahitiff 
signed judgmaiL 

On a rme to shew cause why this judgment should not be 
set aside for irregularity, it was omtended for the defendant, 
that by the practice of the court, when a day is fixed for 
pleading, S^. that day is considered as continuing till the 
office opens next morning, and that you aie r^ular if 
you comply with the rule before that time. And the 
court being of that opinion (m), die rule was made abso- 
lute T5']. 

fVood, for the pliintiff.~Doti^/iif ^ for the defendant 



CmJ But vide T. 19 G. 3. Hoidar 
v« AtudL infra. 197 [v]. 

[5] This suit was by originaL By 
not returning the paper-book till the 
Thur§day, the defendant prevented the 
plaintiff &om having judgment of this 
term. Eight days notice of trial (cx^ 
elusive) is required by the rules of the 
court. If the paper-book, with the 
general issue had been returned onthe 
JFedntsday (27th Jamiaty) notice of 
trial might have been given for the 
Thwnday se'nnigbt following (4th Fe» 
hruaryjf for which day the second 
sitting in term at QvUdhaU was ap» 



pointed. This was before the last nh 
turn day, (1 1th le^ruar^) when the 
diitringas would have been returnable. 
Being not returned till Thursday^ the 
eight days went beyond the fourth of 
February^ and there was no sitting 
after' that till the last day of term 
(12th febmaryjf which was after the 
last return. If the plaintiff had sued 
by billy this advantage could not have 
been taken ; because the return may 
be cm any day in tbe term. But then 
the defendant might have huog up 
the cause for twelve months by a 
writ of error in the Exchequer Chamter, 



a 



[r] In which this case was over- in Thomson v. Ryall, 4 T. R. 195. and 
ruled. Both cases were reconsidered Haselar y. AnseUy^u confirmed. 
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Lench against Pargiter. faT'*'" ** 

T^HE defendant had been brought up on a Wednesday, to P^SJ^I'""''* 
-^ be discharged under the Lord's Act (o), but was remanded must be p^id 
on the plaintsnTs paying him two shillings and four-pence, f ^jT^f"^'!,^ 
and givuig him a note for the payment of the likesum, on hrderTori pri-" 
Wednesday^ in eveiy subsequent week.' In the last vacation, ■oaec'a diKhai^ps 
the defendant applied to Willbs, Justice, to be dischai^, ^de^^^tem, 
on the ground, diat the two shillings and four-pence had not u fioaL 
been paid, nor the note made agreeable to the directions of 
the statute, which are, diat the payment of the groats shall 
be made on Monday in every week, and the note framed 
accoiidingly. It was admitted that the payments had been 
regularly made the first and every Wednesday till the defen- 
dant's application to be discharged. Willes, Justicep 
was of opinion, that the defendant was entitled to his' 
disdiarge, and on the first day of this term, made an 
order for that piupose. On Thursday, the 28di of 
January, Baldwin moved for a rule to shew cause why 
that orJier should not be set aside, and the plaintiff be at 
hberf^ to retake the party, and stated, that the constant 
practice in this court had been to pay the groats on that day 
week on which die party was brought up, and so successively^ 
and to make the note for payment on those days. In this he 
was confirmed by the officers of the court. He cited also 
Shaw V. Gimbert, in Barnes (p), where, in the Comsnon 
Pleas, the money was made payable on a Tuesday [6], He 

urged 

fo) 32 G. 2. c. 2S. § 13. must have been upon some temporary 

CpJ M. 7 O, 2. Barnes quarto edit* statute. They happened more than 

3^. twenty years before the Lord's act 

[6] This case, and Beech v. Paxton, passed [f 33]. 



[f S3] Probably on 2 Geo, 2. ccqf, those of the perpetual Lords' act In 
22; and there t:^ a remarkable differ- that of 2 Geo, 2. the words axe, ** un« 
ence between the words of that act, and *^ less the creditor do agree, by writ^ 

"ing 



mm 



It 1] In Constantine v. Pugh, 3 B. such defect cannot be supplied: by 

^ r. 184. it was ruled on the autho* pveof of delivery of the note ojh a* 

rityof this case, that it must be ex* Monday; nor (as it seems) by the 

pressed in the note, that the money date of the note. 
is payable on Monday; and that 
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1779. urged, that the spirit of the act had been complied with, as 
\^f„^^>m^ the prisoner had been paid weekly, lliat, in another case 
Lencr ^ ^® same book, where the money was made payable on 
agitinst Monday f the plaintiff having slipt that day, but having ten- 
Partiger. dered it on the Tuesday, the Court of * Common Pleas 
*[ 69 ] refused to discharge the prisoner; Beech v. Paxton, 
widow (q). 

Morgan now shewed cause, and insisted on the words of the 
statute, and that there was a good reason why all payments 
should be made on the same day, especially in the great pri- 
sons in LondoUy because the servants belonging to the pri* 
sons knew, thereby, when they must attend. He said the 
defendant could not wave his right, by accepting of the 
note and payments^ That the note at first was not such 
an engagement as warranted tlie court in remand uig him, 
4uid as to his subsequent discharge, a discretion was, by 
the act, vested in a singf^ Judge in vacation, which, having 
been exercised by Willes, Justice, m this case, ought to 
be final. 

Lord Mansfield, — ^This case must be considered with 
a reference to the application, which was made in die vaca- 
tion; and a single Judge having then a complete authority, I 
do not see how the court now can controul the order. Kir. 
Justice Willes consulted the other Judges at Serjeants 
Inn before he signed it, and they thot^ht it right. 'JThey 
afterwards sent him word that they doubted, and he sent to 
recall bis order, but it was too late. As to the general point, 
enquiry has been made, and the practice in this court has 
been as stated by Mr. BaUhdn, and the officers, for ^bove 
tfiirty years. In UtieCortimonPleaSj it has always been otherwise. 
There, the plaintiff pays tlie fraction from the day of the 
application to the next Monday y and then gives a note for, 
and makes his payments on, every Monday afterwards. The 
Judges of the Common P/eaSy say there never was a note 
in diat court made payable on Tuesday; so that Barnes 
must have mistaken [t34]. In the present instance, although 
we think the man has no right to the advantage of the mistake 

after 

(qj £. 6 G. 2. Barnes quarto edit. [f 34] Vide the foregoing page# 
36/. Note [t 33]. 



'* ing under his hand, to pay and al- " writing, &c. to pay and allow 

" low weekly, a sum not . exceeding *' weekly a sum* &c. unto, &c. to be 

** 2*. 6d. per week« unto the said pri- " paid every Monday in erery week ;" 

•* toneTy to be paid the^rst day of every §13. This diftcrence reconciles the 

** toeek\'* § 9. But in 32 Geo, 2. c. cases in Barnes to the practice of C. 

28. the words are, '* shall agree by B. under 32 Geo, 2. 




IN THE Nri^ETEiSNTHYEAR OF GEORGE III. 

after1i3Bi^ received the money [f i]^ the order is filial. In , 
fikture, as it is proper that the practice of all tlie courts, 
ihoiddlie ttnifmntn^ and that of the Common Pleas is most, Lench 
consonant to the words of the act, let all notes b^ macjie against 
pajabTe on the Monday. It is much more convenient that Paroiter. 
there should be one common day^ that the tumifey may 
know when to attend. But if b to be understood that no 
odier'prisoner, alreadly remanded^ will be discharged, because 
the payn^ent is* not on a Monday ^ unless the Monday hap* 
dens to %e the day when he was remanded. 



♦ The KtNO' agmnst the Inhabitants' of ^tetday, stb' 

I 70] 



Stockland. ^**** 




A PAtJ^ER was ranoved to the parish of Siockland, ifthcrot^tierof ' 
^ and the sessions confirmed die order, stating as follows, jfe^and "hcexe- 
— That the pauper was bound an apprentice in. husbandry, cutor, at the 
by the parish ot Stockland^ to John, JOavies^ of Aat parish, ^^^^^^^^ 
till" " ■' - _ - - 

four 
That 

tor, and had proved his will, for s^bout seven years, in the •«ch person, b^ 
same parish^ when, beii^ desirous of living with his uncle, thr«pprentice- 
in the parish of Otterton, to learn the trade of a miller, his Aip expires, 
uncle and lie appHed to the executor for his consent, who ment under um 
gave his consent accordingly, saying he would do anything »pprentke«hip, 
for the benefit of the pauper, and &it then the pauper made ^^ 
vA agreement with his uncle for U. fid, per week, and con- 
tinii^'wiOi him in the whole, two yefars and an half; at the 
end of We first four months of which time the pauper at- 
tuned bis age of twenty-four years. 

The Solicitor GemrqJ now argued in support of the order: 
He contended that the contract between a master and his 
amrentice is merely personal, and dies with the master. 
This has been decided m the case of Baxter v. Burfield (r). 

CrJ B, R. E. 20 Geo. 2. 2 Str. 1266, 



[r 2] In the King v. JFilkinson, 7T. [f] S. P. admitted, R. v. St. PauVi^ 
it 156. this point in the case was over- Bedfordy 6 T, R. 452. 
ruled, and a defendant discharged S. P. in case of a settlement by 
tfter the receipt of several payments hiring and service, under a service 
under an informal nbte. with the executor of the master. R» 

v. Ladock, Burr. S. C. 179' 

Vol. I. G 



70 



CASES IN HILARY TERM 



1779. ^y ^^ iii€Te can be no valid assignment of an appren^ 

y^^^^^,^/ tice. An assignment is indeed evidence of the original 
TheKTKG master's consent to the apprentice's residence with the new 

against master; but here that presumption fails^ because the ori« 
Stocklakd giiud master did not exi&t when the pauper was assigned. — 

He endeavoured to distinguish this case from the King v. 
Bridgeford (s). 

Dunning and Fanshaw on the other side. — ^They said, if 
an apprentice resides in a parish^ by the consent^ either of 
his master^ or the executor or administrator of the master, 
he gains a settlement ; and for this, they cited the King v. 
Bridgeford, Here, there has been no dissolution of the 
apprenticeship by the act of the parties^ and no case has 
gone so far as to decide, that an apprenticeship is of course 
dissolved by the death of the master. It has only been 
decided, that an apprentice cannot be compelled to serve the 
master's representative. The case of Baxter v« Bwfield 
v^Bs founded on the contract having been made for the 

[ 71 ] purpose of teaching the apprentice a trade, which an execu- 
tor might not be able to teach. There never has been such 
a decision as to parish apprentices, and the reason does 
not apply to their case.— They cited the King v. Clapham 
(t)f and the King v. Tavistock (ti), to shew, that^ alter an 
apprentice has been cnce transferred, the consent of the 
original master is not necessary to a subsequent transfer 
of him. But they chiefly relied on the King v. Bridgeford, 
as having gone much farther dian this present case would 
do; because, there, the assignment was by a person who 
had only the right to the administration, but had not admi- 
nistered. 

Lord Mansfield, — ^Though an apprentice is not strictly 
assignable, nor transmissible, yet if he condnue, with the 
consent of all parties and his own, it is a continuation of the 
apprenticeship. '^The case of Bridgeford is much stroller 
than this. 

Both orders quashed. 



(sj T. 12 G. 2. 2 Stn 1115. S. C. 
Burr, SetiL Cases, Ko, 43. 

(tj B. 20 Geo. 2. Burr. SettL 



Cases, No. pi. 

CnJ T. 7 6. 3. Eurr. SettL Ca$e», 
No, 186. 
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Hatley against Riley. 

A CnON of debt, on a replevin bond, and a verdict 
^^ for the plaintiff. The defendant obtained a rule to 
ihew cause why the verdict should not be set aside, the 
cause having been suspended [p], after isstie joined^ for 
above a year, and th^i brought to trial, without giving a 
ternCs notice [ffj. 

Baldwin now shewed for cause, that the trial had been 
slx^ped by the defendant himself, under an injunction from 
the cowrt of ExchequeVf and said, that the court would never 
suffer a party to avail himself of a privilege arising from a 
dehy which he himself had occasioned. 

Tne Solicitor General, on the other side, insisted, that 
Ae trial without notice for a term was irr^ular, and that 
the verdict must be set aside ; for which he cited Peyton v. 
Burdus (w). He contended, that, on a proper applica- 
tion to HiQ court of Exchequer^ the plaintiff might have 
had leave, before answer, to proceed to trial, and that it 
was tmiversally understood, m practice, that an injunc- 
tion is no excuse for not complymg widi the established 
rule. 

liord Mansfield expressed his indignation at the defen- 
dants endeavouring to take ^vantage of a delay occasioned 
by himself, to protect himself against a deed under hb own 
hand and seal, and seemed surprised when he was informed, 
that the injunction had issued without any affidavit by the 
defendant, (the plaintiff in equity), of any fact which en« 
tided him to a stay of proceedings. 

BuLLEit, Justice, said, the practice was as it had been 
stated by die Solicitor General; that it was grounded on 
the principle, that the injunction was no proceeding in the 
cause depending in this court ; but that be thought this a 

case 



Ratarday, filb 
Feb. 

If a defendant 
cospend a cause 
by aa injuuctiAa 
for a year, and 
afterwards the 
plaintifl* proceed 
to trial without 
a term's notice, 
and obtain a ver« 
diet, the court 
will Dot wt au4# 
the verdict. 



[7t 1 



[6] Rules of C. B. M. l654, ^ tl. 
I do not find when this rule was adopt- 
€d by tl^ Court of King's Bench. It 
jnakcs nti pa»t of the body of rules 
Blade by that court in the same term; 



M. l654. [^^] It was introduced in 
J5. R.T. 5 4- 6' Geo. 2. 

(w) B. R. M. 12 G. 2. 2Str. 1110. 
-^Vide also Bogg v. Rose, £• 1^ (?. 2. 
2 67r. 1164. 



[p] But if notice that the plain- 
tiff will proceed be given ivithin the 
y^Fi the common notice of trial 



is sufficient. 
East. 1. 

G e 



Richards v. Harris^ 3 
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1779. case where the court might very well alter the practice (7) 
[t35] 

The rule discharged. 

[7] In Basworth v. PhiUipSy T. 11 Ihc nature of the thing an exception 

Geo, S. which was a case parallel to to the rule. 2 Blackst, 784. Vide 

this, the Court of Coromori Pleas Walter v. Stuart^ C. B. T. 13 Geo. 3. 

held, that the rule only extends to 2 Blackst. f)lS, 
voluntary delays hy the plaintifi', and [f 35] Vide fVorral v. Stevxirt^ B* 

that a delay by an injunction is, from A. M. 23 Geo. 3. 



Saturday. 6th LiLLY and Othcfs as[ainst Ewer. 



Feb. 



In a policy of in- rpjJIg ^33 an action for nionev had and received, brouaht 
with convoy," agHUist au Underwriter, for a return ot prenuum. Ine 

nieans " saiiinsj policy was on the ship the Parker galley; *' at and from 
tb€ voyage!" ^""^ " Fenict to the Currant Idands^ and at and from dience 

" to Londoi^ at a premium of jive guineas per cent.; 
" to return f 2 per cent, if the ship sailed rcith (07ivoi/froin 
*' Gibraltar, and arrived,** The ship touched at Gibraltar 
on her way home, and sailed from tneuce under convoy of 
the Zephj/r sloop of war, but the convoy was dc;»tined only 
to go to' a certain latitude, about as far as Cape FinisterrCf 
being ordered on the Lisbon station ; and, accordingly, the 
8hip and convoy separated, and the ship arrived safe at 
Lofidon, Ulie only question in the cause was, Wliether, 
by the terms of the policy, the condition for the return of 
premium was, a departm*e from Gibraltar with such convoy 
as could be met with, for m hatever part of the voyage that 
might happen to be, or, a departure with convoy for the 
voyage? The trial came on at Guildhall^ before Lord 
MxWsriELD, and a common jury, at the labt sittings^ wheu 
a verdict was found for the plaintiir. 

On tlie second day of this term, a rule was obtained to 
shew cause, why there should not be a new trial, and die 
case came on to be argued this day; when, upon Lord 
[ 73 ] Mam:FIKLI)'s report of the evidence, it appeared, that the 
plaintiffs had caued witnesses, (one of whom was Mr. 
Gorman, an eminent merchant), who swore, that, for some 
few years past, when convoy for the voyage^ or the^ whole 
rot/age, was -intended^ those explanatory words had been 
added, and that, by tliis usa^e, the expressions of " sailing 
*' with convoy y^ and ** sailing zdth convoy for the voyagey' 
had received dlbtinct technicsu meanmgs; " with convoy,*' 
signifyuig whatever convoy the ship should depart witli, 
whether for a greatei* or less part of the voyage. Several 

policies 
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policies were also produced, which had been filled up at the 1 770 
office of the same broker, who had prepared that which had . * 

given occasion to this cause^ in which the words, ^^ for the Lj^ly 
voyagCj^ or "^br Eng/and/^ were added. The captain against 
proved, that, at the time when he left Gibraltar, no other £w£B,. 
convoy was to be had, — The witnesses for the defendant 
swoTCf that they understood the words '' mth convoy' to 
mesxx convoy for the voyage; and the broker said, tliat, at 
the time when this policy was signed, he understood, and ap- 
prehended it was so understood by all the parties, that the 
convoy was to be for the voyage, and that the return was 
such as was usual when convoy for tlie voyage was meant. 
His Lordship, after stating tlie evidence, said, that when the 
case was opeued, he thought, on the face of the policy, that 
the words must mean for the voyage. He had not admitted 
tlie evidence, to ask the opinion of the witnesses on the con- 
struction, but to learn whether there was any usage in this 
case which would give a fixed technical sense to the words. 
Tlis was a question of fact to be ascertained by evidence, and 
proper for the consideration of a jury. 

Dunning and Davenport, for the plaintiffs. — Bearcroft 
and Baldwin^ for tlie defendant. 

For the plaintiffs it was insisted, that the question had been 
fairly and completely tried. The sense in which the words 
were to be understood, depended on the usage. His Lord- 
ihip had stated to tlie jury, the interpretation they must 
receive, independent of usage, and told them, if they were 
not satisfied with the evidence for the plaintiffs on the head 
of usage, they must find for the defendant. The veiiJict must, 
therefore, be considered as having been found upon full con- 
sideration of the pcoof as to the usage. 

For the defendant, it was argued, that the obvious and na- 
tural import of the words, and also the weight of the evi- 
dence, were in his favour. Even if the words were doubt* 
ful, according to a known and established rule of law, 
diey ought to be construed most strongly against the p^- [ 74 ] 
son who used them. Here, they were the words of the 
insured, and in the nature of a warranty on his part. It 
Mas also said that when partial convoy was meant, it had 
of late been a frequent practice, especially in policies on 
this Levant voyage, to specify how far the convoy was 
to come ; as " convoy to the Cape/' " convoy to Lis^ 
bony' &c. 

Xjoxd Mansfield,— On the words, I was strongly of 
opinion, that the policy meant a departure with convoy in- 
tended for tlie voyage. The parties could not mean a de- 
parture with convoy whidi might be designed to separate 
from the ship in a minute or two ; though, when convoy for 
the whole oi a voyage is clearly intended, an unforseen sepa- 

G 3 ration 
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1779* ration 18 an accident to which the underwriter is liable ; for 

^ ^ ji the meaning of such a warrantj is not that the ship and 

LiLLT convoy piust continue and arrive together. But I still thmk 

against diat the evidence was properly admitted at the trial of this 

£w£B. cause, because the sense contended for by the plaintiib 

was not inconsistent with the words of the policy ; and, 

thei^fore, it was material to see what die us?ge was. I laid 

great stress on Mr. Gorman s testitnony. I did not consider 

him as a common witness. However, it seems, from what I 

have heard since, that people in the city are dissatisiied widi 

the verdict, and think the evidence of the plaiutifls' witnesses 

was founded on a mistake. Ccrtainlv critical niceties ought 

not to be encouraged in commercial concerns ; and whcre^ 

ever you render additional words necessary [^f], and multiply 

them, you also multiply doubts and criticisms. It may b^ 

hard, because words have been added in some instances, to 

force a construction in this case, from the omission of diem. 

Hie question is of great importance. 

The rule made absolute [7]. 



[7] The neiy trial came on before 
Loid Mansfield^ at the sittings aftejr 
Trinity Term, 19 Geo. 3. when a ver- 
dict was found for the defendant. 
Vide the case of J^ery v. Ijegender, 
9 Lev. 320. B. R. M. 3 JV. ^ M. or 
Jefferys v. Jjegendra^ as it is called in 
other* books ; 2 5a/Ar, 443. I Shm. 



320.. 4 Mod. 58. HoU. 465. where, 
according to Letinz, upon a spccJa\ 
verdict, finding a warranty in these 
words, " warranted <o depart vitk 
*' cofivQy'^ Uolt, Chief Justice, and 
the greatcy part of the court, held, 
that those words mean sailing with 
convoy for the v^holc voyage [f 36]. 



[t 36] Vide Gordon v. Morley^ and Campbell v. Bordell, Guildhall^ H. 2Q 
Geo. 2. 2 Sir. 1263. 



S*T= 



I »■ ^ 



[f] (Quotation) " It is now too 
li^te to say that warranty is not to 
** be expounded with due regard to 
the usage of trade. Perhaps it is 
to be lamented, that in policies of 
insurance^ parties should not be 
left to express their own meaning 
by the terms of the instrument, 
" This seems to havi* been the opi- 
•* nion of that great Judge I»rd Holt 
•• (IjethteuUier's case, 2 Salk. 443). 
^ It is true, iDd(*ed, that Lord Manfr: 
** field, who may be considered the 



«i 






u 






" cstablishcr, if not the author^ of 
" great part of this law, expressed 
f * him sel f th us, (quot ing this passage J 
** \Vhether, however, it be not true, 
•* that as much subtlety is raised by 
^* the application of usage to the con- 
" struction of a contract, as by the 
'* introduction of additional words 
*' mi«(ht, if theNnatter were r« iw^f- 
** grja, be reasonably questioned.'' 
Quotation per Lord Eldon, C. J. \r\ 
Anderson v. Piicher. 2 B Sf P. l68. 
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1779. 



Doe, Lessee of Watson and Others, against Monday, sta 

Shipphard, 



TN aD action of ejectment, a special verdict was found, Jnani*— to** 
*- which stated; — that John Hewitt ^ being seised in fee of trustee*' to pay 
several messuages, tenements, and lands, in the counties of ^^* °4fiu toThe 
Essex and Lancaster, by his will, bearing date the 2d of testator's daugh- 
Julu, 1727, devised as follows : viz. all his messuages, tene- *«^ »"«* *|^« "^»* 

^ \ 1 11 i». . • -n ^ !• -. a. to her httaband, 

meats, lauds, and hereditaments, m Jbssex^ to four trustees and the viioie 
and their heirs, (one of whom, named Charles Shipphard, ™ts and profits 
vas the defendant,) upon special trust and confidence, that after the daugh- 
they should, out of the rents and profits thereof, levy and Jet's death; and, 
raise the sum of ^40, and pay the same to Rachel Shipphard d' Jgiiter should 
his daughter, and then wife of Thomas Shipp/iard, annually, survive her hu»- 
during her natural, life, by four quarterly payments, to her undJuMheuse 
separate use; and, upon the farther tnist and confidence, or the daughter 
that they should pay and dispose of all tlie residue of the Xr hw d«th, 
ra.ts and profits, as also of the whole rents and profits to the use of her 
thereof after the decease of his said daughter, to tl^e use of ^ «!c iSliof ^" 
&esai4 Thomas Shipphard for the term of his natural life; the body of the 
*' and, in case my said daughter Rachel should happen to dl^^g^.ter; {iJen ^ 
survive the said Thomas Shipphard her husband^ then, upon the hciu of her 
tnist and confidence, that they tlie said trustees shall stand and I*°?^'» V'tPJu^*** 

...-.„', ^ . J 1 J . *»eirs of the hua- 

be iteised, of all and every my said messuages, lands, tene- band ;— the 
mefits, and hereditaments, to die several uses, intents, pur- ^J? '^^^^.gr^^rs^ 
poses, and upon the several trusts, herein-after mentioned, band, the limi- 
t?jr. to the use and behoof of my said daughter Rachel, for !^°it**^ff2j*^ 
and during her natural life ; and, from and after the decease the oonUn^eocy 
of my said daughter, then, to the use and behoof of my not being eon- 
grandson Hewitt Shipphard, son of die said Thomas and eJtats,Viitaalct. 
Rachel Shippliard, and the heirs of his body, and for default ing aii the oiii« 
of such issue, then, to the use and behoof of the heirs of the oJUlSJingVa 
body of the said Thomas Shipphard, begotten or to be be- condition pr«- 
gotten on the body of the said Rachel his wife, and, for *****°^ 
default of such issue, tfaeu to die use and behoof of die heirs of 
the body of the said Rachel my daughter, by any odier husband, 
and in diefault of such issue, then to the use and behoof of the 
said Thomas Shippluird, and his heirs for ever. Item, I do 
give, devise, and bequeath, all my messuages; lands, tene- 
ments, and heredit^iments, in the several parishes of Eccles 
and Dean, in die county of Lancaster, to the said (trustees), 
upon the several trusts, and to and for the several uses, intents, 
and purposes herein-after mentioned, viz. to the use and 
behoof of the said Thomas Shippard and Rachel his wife, 
and the survivor of them, until such time as the said Hewitt 

G 4 Shippliard 
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n'jpjQ Shipphard my grandson attain the age of twenty-five; and 

from and after the decease of the said Thomas Shipphard 

^^^^'^^'^ *ind Rachel his wife, and the survivor of them, and, after 

. . mv said grandson's attaining the age of twenty-five years^^ 

p HARD ^"*^^ ^^^ ^^^'' happen, then to the use and bdioof .of the 
said HeKitt Shipphard my grandson and the heirs of his 
body; and, for default of such issue, or his dying under the 
said agc^ dien to the use and behoof of the heirs of the 
body of the said Thomas Shipphard begotten, or to be bcr 
gotten, on the body of the said Rachel his wife ; and, in 
default of such issue, then to the use and behoof of the 
heirs of tlie body of the said Rachel my daughter, by any 
other husband ; and, in default of such issue, then to the 
use and behoqf of the said Thomas Shipphard, his heirs 
and assigns for ever." — ^That, on the testator's death, 
'Thomas Shipphard his son-in law entered upon all the de- 
vised premises, and held them till the time of his death. 
That Rachel died in the life-time of her husband. That the 
husband died in July 1771, leaving iiercirt Shipph^rdj liia 
only son and heir at law, who, on his father's death, entered 
upon all die devised premises, and enjoyed them till his 
dfiiih. Tliat Thoma9^ Shipphard never had any otlier Issue 
by his wife Rachel, but Hewitt Shipphardj who died in De- 
cember 1775 intestate and without issue. That three of the 
trustees ^^'ere dead; and that Cliarles Shipphard, the de- 
fendant and surviving trustee^ was the eldest brother and heir 
at law of Thomas Shipphard, and also tlic eldest uncle and 
hinr at law, on the part of the father, of Hewitt Shipjthard. 
'Hiat John Watson, and Mary die wife of John Powell, two 
of the lessors of the plaintiff, were nephew and niece, and 
heirs at law of the testator, and also heirs at law, on the part 
of the mother, of Uemtt Shipphard. — ^ITie ejectment was 
brought for the estate in Essex, The case was argued on Frir 
. day the 5th of February. 

Balguy, for the lessors of the plaintiff, stated fte ques- 
tion to be. Whether the limitation in fee of the FjSsex estate 
to Thomas Shipphard, had taken effect? That the whole 
depended on the clause beginning, " and in case my said 
" diughter," ^r. and on the fact that the daughter had not 
* survived her husband. He said, that if, in tfie event which 
had happened, there was no devise over, the lessors of the 
plaintiff were eniilled to recover. That, upon the face of the 
will, the testator appeared to have provided for two events, 
l.^^t, That of the husband's 5nr\iving his wife. That, in 
e ^« -1 contemplation of tliat event he had given him a life-estjitc 
'•''•' after h is wife's death ; and that after his death he might na- 
turally mean tliat the estate should descend to his grandson, 
A ho appeared to have been a favourite. 2d, That of tlie 
wife being the syrvivor. lliat the limitations over after her 

death 
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4eatfi wcHre QtAy lUfMlerir case ihe shmildibappen* to si^vtwe .I779. 
lierluisbaad. That if the contiogeiiCY of heroiucviviiig ivere t^/^/ 
jto be con&klered as apnesed only to her life^estate^ rad not Doe 
fks a coodi^oQ ^precedeot before any of the'iises limited over against 
couki arise; then, in the event which had ha|4)ened) Thomas Siiipfua:RO 
Shij^jAardy the husband became teiiant for life, with, ro- 
pminder in tail to his son Hewitt then in tsse, remainder in 
tail to himself, ^Fhat if so, he had it in his power to have 
tKured all the issue of his wife, except Jiaciti tlie «on. 
That this could never be the testator's intention, ^because it 
was clear that he meant particularly to provide for all child- 
ren of his daughter, lliat if he had foreseen what had 
bappened, the death of his daughter and her only child 
vithout issue, he never could have meant that, in such 
e^eqt, strangers should be preferred ito his own blood. 
Tbat a material argument arose from the'^divorsity between 
this and the devise of the Lancashire estate; for that, 
tbere, as the testator meant no condition precedent, he had 
annexed no conditional words to Ike subsequent estates, 
but had limited diem over in direct terms. That, if the 
intention were not so clear as it appeared to him to be, yet, 
as die words were clear, the court would not explain diem 
away, in order to adapt tliem to a doubtful intention. That 
it was rare that cases cited on the construction of wills were 
?ery apposite, and he should only mention Davies v. Norton 
(x), beiugy as he said, a stronger case than the present, and 
where there could have been very litde doubt about the in- 
tention/ 

Iloworti, for die defendant, contended, that no man 
who was not a lawyer, upon reading the will, eould en- 
tertain any doubt of the testator*s intention to vest die fee 
of the Essex estate in his son-in-law, Thomas Shipphard. 
Tiiat the disposition of the Lancashire estate corroborated 
the argument, because it was manifest from thence, that 
he was a great object of his favour and bounty, the remain- 
der ill fee of that estate being undoubtedly given to him 
in all events. That if the construction contended for on 
the part of the lessors of the plaintiff ware to prevail, this 
absurdity would follow, that die son-in-law himt«lf could 
derive no benefit from the devise in his favour, because lie r 78 1 
must be dead, before the contiiigeiicy could happen by ^vhich 
the remainder in fee was to vest in him. That the testator 
did not mean any contingency by Che words ** and in case^ 
4c. ;" for to give them that opi^ratioii would be to suppose 
h^ iutended a partial intestacy. That if they should be con- 
strued to express a contingency, yet that contingency only 
extended, and wa& annexed to die life-estate to llachei, 

and 

(j:J M. 1726. 2 Pccrc JVms. 390. 
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1779. <uid did not affect the sabsequent limitations, ^ich were 

v,^v^ ^^^ meant to be vested remainders. That the case of Napper 
Doe v. Sanders (y)j which was cited and relied on by Lord 

against HARDWicrKB, in Tracy V. LethieuHier (z)f was in point, in 
Shippiiard flavour of this construction. That the determination in 

Davies v. Norton was inexplicable, the intention being ma- 
nifest the other way [B]. Diat here the collateral heirs of 
the testator were not once mentipned in the will. 

Batgutfj in reply, insisted, that his constniction was 
most consonant to the intention of the testator. Tliat 
there was nothing abstird in supposing that, in the event 
of his daughter's dying before her husband, he meant a 
partial intestacy, for then the estate would by course 
of law descend to his favourite grandson. That as to the 
contingency being only annexed to the daughter's estate, 
such a constniction was so plainly against the words of the 
will, that nothing but a direct authority could support it. 
But that the case relied on was very distinguishable from 
this. That, in that case, there was no contingency previous 
to the estate to the feoffees, but tlie contingency immediately 
preceded and was annexed to the particular estate of Eliza- 
beth SanderSf and therefore the subsequent limitations being 
(as Lord Hardwicke said in Iract/v. iMhieuIlier) sub- 
stantive limitations, and independent of the former, they 
arose out of the seisin of the feoffees, although tlie estate to 
E/izabeth could not, as the contingency, on which her 
estate was to depend, liad not happened. That here, on .the 
contrary, the trustees were to stand seised only on the contin- 
gency of the wife's surviving her husband, and tiiat all the 
limitations were connected with that event, and dependent 
upon it. 

Tlie court took some days to consider; and now, Lord 
Mansfi eld, after statii^ the case, delivered their opinion to 
the following effect : 

[ 79 ] Lord Mansfield, — The quesUon is, whether the limi- 

tations over are to take effect in tlie event which has happened, 
of Thomas Shipphardf the husband, having survived his 
wife, tlie testators daughter? Now there are no express 
words limiting the estate over on that event, and yet it is 
plain tliat it was foreseen by the testator, for he gives the 
rents and profits to the husband after the death of the wife. 
Tlie testator tlien proceeds to say, '^ and in case my said 
daughter Rachel should happen to survive the said Thomas 
Shipphard her husband^ then upon trust," S^c. The court 

may 

fifj Hutt. 118. of Reynolds^ Justice, who tried the 

(z) Can. 1754. 3 Atk, 774. <J> cause, and for whose opinion a case 

A>rfhi. 204. was reserved. 
[8] It was but the single decision 
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my supply the omission of express words, if they find 1779. 
a plain intent j but unless that is the cjBae^ they cannot v^v*^^ 
do it; and upon full consideration of the whole of this Doe 
willy we do not find there is sufficient for us to gather such against 
iotenty so as to warrant us in supplying the omitted words. S^ipriiARP 
Guesses may be formed, but that is not enough. iPerhaps, 
(pad vohiit mm dixit. We cannot make a wUl for the tesr 
tator. Conjectures may be made botli ways. The argu- 
ment, which was drawn by Mr. Howorth from the devise of 
die Lancashire estate^ turns the other way. Tliere may be 
a reason why the testator might not intend the limitations 
over to take place, except in the event of the daughter's 
surviving her husband, viz. to secure the estate in tail to 
his grandson^ Hewitt Shifphardy against any preference his 
dau^ter might shew to her issue by any subsequent hus- 
band. If she did not survive him, tliere could be no danger 
of that sort, as die estate would descend to Hewitt Shipp^ 
hard. This bears no resemblance to the famous case of 
Jone$ V. Wettcomb (a)y for, there, the intention was clear 
that, (ailing the child^ the estate should go over to the devisees 
is all events. 

Judgment for the plaintifr[<]9'] [f], 

(a) 3f . 1 7 n . Free, in Chanc. 3 1 6. IVdkinsm, B. R. H. 28 Geo. 3. 2 Term 
lEq.Ca. 2^5, Rep.209> 

[O] Vide Doe, Lesse of Fesset/, v. 



The King against the Mayor and Burgesses Monday, stk 
of Lyme Regis, on the prosecution of Da- ^'^ 
viD Robert Mitchell. 

ILfANDAMUS to restore David Robert Mitchell to Ardumto. 
-'^^ the office of a capital burgess of Lyme Regis. The "*rT*Vut*n^"^ 
writ— after reciting that Mitchell was duly elected, admitted, that lUc proseca- 
and sworn, a capital burpress of the said boroush, and as *°''""" *^* ™>' 
Jiich capital burgess had always behaved and governed admitted j and ' 
himself well, yet that they* the said mayor, ^c. witliout any »^orn"— i* bad. 
just or reasonable cause, had unjustly removed the said L °^ J 
Mitchell from his office of a capital burgess— coimnanded 
Aem to restore him, or cause him to be restored, to his 
office, or to signify cause to the coutrary. — To tliis, the de- 

' fendants 



[f]. Vide Bradford v. Tolcy^ supra, 63. 
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1779 'An^ts feturnedy ** ituit' Mitchell ivas not dtdy elected, 
* ** admitted, and sworn, a cafAtal biirgess of the sakiborough, 



rruvTr.^ ^ <^^ therefore they could not restore htm. or ouise him 
ogaS *'^^ restored." ' 

Lyme ^ Saturday^ the 6tfa of February, the Miffidency of diis 

Rbgis. 'ettim was ai^ied^ by Roake for the/prosectttor^ and Latr- 
fvnce for the defendants. 

Rooke, — ^The return does not deny that MlVcAe//had been,, 
de facto, in possession of the office of a capital bufgess; 
dierefore, the concltision^ that they cannot restore him, does 
not follow from the premises. The complaint is, that he 
has been removed from an office, from which diey had no 
right to remove hinv lliey msiEy restore him, "whether he 
was duly elected, sworn, and admitted^ or not. The man- 
damus stales, that he was dnly elected, i^c. only by way of 
inducement, and the defendants ought to have set forth the 
reasons for which they turned him out. The restoring him 
upon this mandamus could not decide the right. After he 
has been restored, that may be tried in a r^ular way by a 
ono warranto, llie question is, Whether a corporation, 
having once admitted a member, can afterwards disfranchise 
htm for want of an original qualification ? Now it is so 

Elain that they have no such authority, that there is not a 
int of it in any case I have ever met with. The causes of a 
a motion are enumerated in Bagg*s Case, 1 1 Co. (bj, iii 
Carth, 176. (c)y and in 1 Burr. #38. (d), but this is no 
where stated as one of them. — (Lord Mansfield — ** Are 
you not hampered by the writ?'') — ^llie- writ is in the usual 
form. The word " duhf^ is in all die precedents in IVf- 
mayne, and the otlier books. It is merely a word of induce^ 
ment. The gist of the complaint is the removal. All the 
general books, and many of the reports, confound the man* 
damns to admit, with the nmndamius to restore, tion fuit 
debit^^ etectus is a good return to the first, but not to the 
other, and this clue leads to the explanation of all the contra- 
dictory di4:ta on the subject. Upon principle, it is cleav 
that a corporation ought not to have the power to remove a 
[ 81 ] corporator de facto, on a defect of title. • The franchise is 
the corporator s freehold. Entry by the feoffer cannot di^'est 
the estate of a man duly enfeoffed. After a descent cast the 
disseissee cannot recover the land by entry. So, a clerk who 
has been presented under a bad title, and haA been instituted 
and inducted, acquires a possessory right, which cannot be 
divested but by quare impedit. The analogy between cor- 
porate 

fbj T. 13 Jac. 1. 11 Co. 93. 6. lie cited also Rex v. Mayor of Derby. 

Cc) 2 ilj- 3 fr. 4* Td. Sir Thomas T, 8 Geo. 2. Cases Tcvtp, Lord Hard- 

EarlcsCase. vicke 153. and Herejord's Case, T. 

(d) E. 31 G.2. Rexy. Richardson. l6 Car. 2. Sid. 209. 
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[borate aiH)^ther riglfta would h^ overtumed, if a . man . could I TJQ^ 
ose his franchise for defect of title, by the mere vote of Jhe 
corporation whq admitted 'him. Gceat.inconvemen€e would 
arise, if a |>Qwerto disfVancUse, oix a defect of title, were' 
vesti^,in«(COfVQr«itiQns. Mony wpuld be totally overturned., 
by it. laities .b^ou^,: the capital burgesses are elected only 
by the cafutal.bi^gepe^, but the disfiwchisement is by the^ 
corporation at large. If they could •disfranchise on a sup-^ 
posefl want of title» the right to elect would be a nugatory ; 
privilege, in the sdect part, because it mi^t be firustrated • 
1^ an i^^nedia|e removal by the whole body. It is easy ta 
see^ to wh;it rcxt^ . this power might be abused. After- 
disfii^ncbisem^t, and ^ mandanms to restore^ the corpor»i» 
tion -mifdit put ^h« par^ tQ a traverse;, cm* action on die retucn^ 
and^.if tie succeeded, ^uod obtained .a peren^tory>»taitd<iiiiitt, . 
they m^ht again disputp his titla by qua zmrrafUOk Besidea^ 
this sort of removal may be put in practice at any distance, 
of time, — after possesion. for 30, 40, 50, years,*-^thougb 
thi^ co^rt will not trust themselves with the . authority of 
removal, in the i-egqlar way,, after possession for twenty yeaia 
[9.] The rule woidd be nugatory, if, by another mode, 
die liinibition could be evaded* Certainly, wheq the court 
established the rulje, it was intended to prevent any impeach- 
ment of a corporators title after 20 years» by any privatQ.< 
persons. Tliis power, too, might be partially exercised, at vttj 
critical periods^ For instance, a mayor elect might be amoved 
before he is sworn; and this is not ideat, ior it happened' in 
this very case, MitcheUf being mayor elect, was disfrandiised . 
as a capital bu]^ess,.by which mean§ he could not be sworn 
into his office of mayor, witliout a mandamus to restore him ; 
and, in the mean time, the .old mayor now holds over. By 
the same sort of management, with a majority in the corpo^ 
ration,, the same mayor might be continued for life. These i 
sr^ some of the inconveuiencies which would follow from 

>uch 



[9] This rule was established in the 
WUchelua causes, M. 7 Oeo. 3. 4. 
tmrr, 169^. and explained in Rtx v. 



fFiiliam Rogers, H. 10 Geo, 3. ^Burr, 
2522 [f]. 



[f] In the King r. IHckin, 4 T. R. 
282. It was decided that this period of 
twenty years was much too long to be 
allowed. Several decisions previous 
to the Winchelsea cases were referred 
10, in which a much shorter limita- 
tion had been adopted ; and a general 
rule of court was made, limiting their 
ovn discretion in granting quo war- 
ranlos to six years, beyond which no 



person in possession of his franchise 
was to be disturbed. In conformity 
to this rule, the statute of 32 G. 3. 
c. 58. made possession for six years a 
good plcji to a quo v;arranto, and a 
sufficient title to support the franchise 
of any person elected by a corporator 
who had exerciso.d his right for ihat 
period. 



81 a Cases in hilary ter^ 

1 77d. ^^ ^ right vested in the corporation^ and there can be none 
^_.-^^.^ from their not possessing it. 
The King * Lawrence y — The question is, Whether Ac suggestion in 
against the writ is sufficiently denied i In all cases, the party who 
Lyme applies for the niandamus is supposed to know his own title 
Regis. best, and if the right, as he states it, is denied by the return, 
*[ 82 ] that is enough. Unless the right b that which the party says 
it is, in the writ, the court cannot know tliat he has any right, 
and the motives which inftuenced tliem in granting the writ 
would no longer exist. Here, the suggestion is, that 
Mitchell had been duly elected, admitted^ and szcorn, and 
that he has been unjustly removed. If he was not duly 
elected^ admitted, and «u:oni, the reason for restoring him 
ceases. Had the writ suggested only that he was elected, 
it would have been a bad return, in such case, to have said, 
that he was not duly elected, for that would then have beeu 
a negative pregnant. In the present return, every thing on 
\(4iich Mitchell founds his title is denied. Is it meant to be 
contended, that nothing but the fact of the removal can be 
questioned on a mandamus to restore ? If so, it would not 
be competent even to deny diat the party had ever been 
admitted. But I insist, that it is sufficient to deny any part 
of the title suggested, either the dueness of the election, 
or the dueness of the admission. In the case of The 
King V. The Mayor of Lynne, of which Sir James 
Burrows has funiisned me with a note, and which is also 
reported in Andreics (e), Lord Chief Justice Lee said, that 
it was enou^ if any part of the suggestion was denied. 
(BuLLER, Justice,'^'* According to the note I have of it,'* 
he said, '^ if any material part was denied).'' In the case 
of The King v. Sir Henry Penrice, reported in Strange (/), 
it was held that if an immaterial circumstance is alledged, it 
is a good return to deny it, even though the answer amount 
to a negative pregnant. (Willes, Justice, — ** That was 
the case of a mandamus to admit." As to Hereford's Case, 
it does not appear there, nor in any of the other cases men* 
tioned there, that the writ suggested that the party had been 
debito modo admissus, or electus. In the case of The 
Queen v. Twitty (g), the suggestion being debito modo elec- 
tus, and the return non debito modo electus. Lord Holt 
said, that was a good return, for it was an answer to the-w^rit. 
That, indeed, was a mandamus to admit, but the reason given 
will apply in the case of a mandamus to restore. In The 
King V. Lambert (h), which is reported in 1 2 Modem (i)y 
r 83 1 ^^ y^^^U which was a mandamus to restore, was debitc 
electus, the return nunquam debiti electus, and it was held 

good 

('ej H, 1 1 Geo. 2. Andrews 105. (hj M.^W.Sf 3/, 
{f) T. IS Geo. 2. Sir. 1235. (ij 12 Mod. 2. 
(g) M. 1 Anne. 2 Sdk. 433. 
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good> ^ because it was a direct answer." If Lamberts case, ] JTQ^ 
which is reported in Carthew (k)f is the same, it is there, 
by mistake, called a mandamus to admit. (Bu ll£r^ Justice, 
—'' 12 Mod. is not a book of any authority)." In the case 
of The King v. Hill in Shower (I), it appears, from Lord 
Holt's argument, that the mandamus was to restore, and 
there, likewise, non debito modo electus was determined 
to be a good return, and for the same reason, '^ be« 
cause it followed the writ." Stevenson v. Hevenson, as 
reported by Lord Haymond (m), was a mandamus to 
restore, and it appears that, on the trial of the issues in 
that case, Mr. Serjeant Pengelly called witnesses to prove 
the (fire election. In Crawford v. Powell, the writ suggested 
a due election, and the return was, not duly elected, and was 
not objected to (n), AH those cases prove that the return 
may de^y the si^gestion in die very words of the writ. In 
Hilary, 16 Geo. 3. The King v. The Churchwardens of 
Taunton St, James [t37], was the case of a mandamus to 
restore L. C. to the office of sexton, su^esting that he was 
My elected. The return was, ^^ Not duly elected," and 
it was held to be good. (Buller, Jf/6'/ic^, — I argued that 
^' ca<ie, and tliis point was not made a question. The return 
^^ «lso stated, that die sexton was also removeable at will, 
'' and the argument went upon the question whether those 
" two matters could be joined in the return.") llie prece- 
dents in Tremayne and otlier books afford no argument, for 
there is no settled form for this writ in the Register, and 
it is always adapted to the circumstances of tlie case. Either 
it is necessaiy to suggest die dueness of the election, or it is 
not; if it is, it is proper to deny it; if it is not, they ought 
not to have suggested it. As to the supposed negative preg- 
nant in the return, viz. that it admits tliat Mitchell had been 
in possession, that is not so ; it admits no part of the sug- 
gestion; neither his former admission, nor the removal. The 
sort of certainty required in returns, is ascertained by Lord 
Holt in the case of The King v. I'he Mayor of Abingdon (o), 
and it appears there, that when a diing follows by neces- 
sary inference that will be sufficient. The court cannot 
intend from this return, that Mitchell had been in posses- [ ^"^ ] 
sioQ de facto, because the only allegation of the writ is, that 
he W99 duly in possession, and that is fully denied; yet, all 
the arguments of inconvenience proceed upon the supposi- 
tion, that the return admits a de facto possession. On the 

other 



(k) 170. 

(I) M. 2W.SfM.\ SL 253. 
(m) E. 10 Geo, S. 2 Ld. Raytn, 
1353. I Str, 5^3. 



CnJ T. 33 4- 34 Geo. 2. 2 Burr, 
1013. 

[f 37] Since reported, Cowp. 413. 

CoJ E. 12 /r. 3, 1 Ld. Raym. 559, 
S60. 
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other side'diey hive adnntted, (by amiiii» tb^ 8tffl3£ieh(!y ' 
of the return, ami not traversing it,) timt Mitehdt ^wns not 
duly elected. It appears, thensfore, clefirlj, that he is 
without titk, and, in such a case, aldiottgh the return should 
be^ insufficient, the court wiR not a^tard a peremptory' 
mandamm; Rex v. Tidderley (p)j Bauety. TIte'Mayot 
of Barnstaple (a). 

Rooke, in 'repiy,-^It seems to be agi^ed,. tliat a car(K>ra^ 
tion has no right to disfranchise its own members for Want 
of title, and the only dispute now is, whether Mkchell Mas 
in possesion. It is said diat the writ suggests a dile eiecition, 
which the return denies, and therefore nothing is admitted ' 
by the defendants ; but if, knowing our own case, we have 
stated it right, we ought not to be in a worse condition, 
than if we had only said ' that he had a bad title. They 
should have denied either the fact of admission, or the fact 
of removal ; for the sight is immaterial. In the case of 
Tlie King v. The City of Chtster (r) the court expressly 
makes the distinction ^tween a mandamus to restore, and 
a mandamus to admit ; and, wherever a case of mandamm 
has been decided with that distinction in view, and upon 
solemn ailment, I will venture to assert tliat non dehito 
modo electiUj admissus^ etjuratuSf has not been held to be a 
good return to a mandamus to restore. AH the cases cited 
on the other side, which relate to offices not corporate, are 
beside the present question. The ri«;ht9 of churchwardens, 
sextons, and coroners, cannot be tried by quo warranto; 
tlierefore, where there are difterent clainittnts, the court will 
grant a mandamus to each, and let them litigate the right in 
that manner. If we -were to take issue on this return, and ' 
go to trial, and obtain a verdict, the court could then only 
granrthe peremptory mandamus on the ground of prior' 
possession, for^tlie right could not be queiitioned at the triaL 
The corporation cannot contest it at all; die Klr^ onty by ' 
qao xcarraM^. The conchiMM' of the return is, that' they 
tannot restore. Whyf Because' .Mf>cAe/l watf not duly 
elected. That influence is not tnie;'for they niiist restore, if 
there has been a de facto election. The return at most de- 
nies the actual possession only by argument, which is insliffi* 
cient; for Ijotd Holt says, that theccrtttnty in returns should 
be as great Us in indictments. 

Loi^ MANSPrCLB.-^I have often *said, thatl was parti- 
cularly anxious that every part of corporation-law shomd be 
settled on clear and certain principles, and not on nice sub- 
tleties and verbal distinctions. We will therefore consider of 
this question. At present, it strikes nie to be sufficient if the 

suggestion 



fpj M. 12 Qar.ri. 1 Sid. 14, 
(qj E. IS Car. 2. 1 Sid. 286. 
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suggestion of the writ is fiilly denied, whatever that is. I 1779« 

aui not thoroughly aware of the sense and meaning of the 

dbtinction between elected and duly elected ; because i( seems 

to be a contradiction to say, that a man has been elected, and 

at the same time to say, he has not been duly elected; 

they seem to me the same. On an issue to try if a man has 

been elected, he must prove a due election. In general, 

where a person takes upon him to suggest what he was not 

bound to do, that may be denied. But another thing strikes 

me at present ; the return should be such as, if true, would 

shew tliat the party has no right to be restored, and tliece* 

fore it oc^ht to dimy the material part. In the case of 

Lyrme, (a very full note of which Mr» Justice Buller haa 

shewti me,) they go very nicely into the arguments upon this 

head. There, it was denied that there was any admission. 

Here, they deny that Mitchell was duly elected, admitted^ 

and sworn, in the conjunctive. Upon such an issue, he 

must prove all the three allegations ; yet the dueness of his 

election is immaterial, for the corporation could not judge of 

the tide. I give no opinion. ~ 

This day, his Loi xlship, after stating the writ and return^ 
delivered the opinion of the court, as follows. 

Lord Mansfielb, — ^The question is, whether this is a 
sufficient return. The grievance complained of, by the per- 
soi^ api^ying for the writ, is, that, having been duly elected^ 
admitted, and sworn, he has be6n removed by the corpora- 
tion; and they are to shew a just cause of removal. It is . > 
admitted, that they could not remove Ibr want of an original 
title ; but it is contended, that they have sufficiently answered 
the suggestions of the writ, and that issue may be taken, or 
an action brou^t, on the retam. Upon fiill consHeration, 
we are all of opinion, that the return must aaswer, not the 
words, but the materiality of the writ, and nothing shews 
this more dian the nicety in the cases as to elected and duly 
elected. In the case of Lynne, the whole turned upon the 
question. Whether it was a return tothe material part ? A return 
which seems to be guarded, and not to deny the substance, is 
bad, although I rather think nothing is an election but a due elec- 
tion. Here the material su^estion is the removal. They [ 86 1 
were not to judge of the title, llie* return is in the con- 
JQQctive, — ^not duly elected, admitted, and sworn, — and, 
therefore, fallacious. If the truth would have warranted it, 
and they had returned nut duly elected, or admitted, or sworn, 
it might have been good. We are all of opinion, that the 
letum is insufficient, and tlierefore a peremptory mandamus 
must issue. 
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1779. 



sth'f^.' Devon and Another, Assignees of Gascoyne, 

a Bankrupt^ against Watts. 



■ignnent jN an action of trover, by the assignees of a bankrupt, a 
wttpPi'***^ verdict having been found for the plaintiffs, and a rule 



Anaisij 
of ft lease, 

estate, made, in obtained to shew cause why there should not be a new trial, the 

2f^*SSkrapu:y ^*® ^^™^ ^" ^" ^^ argu^J this day, when the question wan, 
to some of the ' Whether, under the particular circumstances, an assignment 
•ctHf^^^ *° ^^ ^ '^^**® which had been made by the bankrupt, was an act 
raptcy. of bankruptcy ? 

Upon the report of the evidence, the facts appear to be. 
That on the 30th of 'November^ Gascoyney tlie bankrupt, 
sent for one Hally his attorney, to advise virith him about his 
affairs, when he shewed Hall a decree of the court of CAcrn- 
eery against him, and told Inm, he had been served with a 
suupana, and was threatened with an attachment, but was not 
able to pay the money. He asked ff/i/7, whether his credi- 
tors could be forced to take a composition, who told him 
^ ^ fliey could not, and that, if tlie attachment should issue, he 

must pay the money. He then told Hall, that some of his 
creditors had looked into his atiuirs^ and they thought he 
could not pay above eight shillings in die pound. Hall, upon 
this, advised him to become a bankrupt. He sent again for 
Hall, on die £d of December, and then named to him some 
creditors who had been long great friends to him, apd had in- 
dorsed bills for him which were not yet due, which would 
distress them, and said, tliat as he could Aot pay tlie bills, 
the only method by which he could secure them, would be, 
by an assignment of the lease in question. On die 3d of De- 
cember. Hall went to him again ; and was told by him, that 
Cox, one of his creditors, had been with him, and had said 
that Blake, attorney for Cox, thought matters might be set- 
tled without a bankruptcy. At four or five o'clock in the after- 
noon of the 3d of December, die assignment of the lease was 
executed to three of his creditors — fVatts, Gil$$, and Hall. 
[ 87 ] After the execution of the assignment, Hall went to Blaktf 
when, upon his stating to him the situation of Gascoyn^s af- 
fairs, Blake agreed it was proper a commission should be sued 
out. Some of the creditors were present at diis meeting, and 
mentioned the lease as a part of Gascoyn^s estate ; on which 
Hall told them of the assignment, but did not mention when 
* it was made. The lease was worth about £4O0, and was 
only assigned to secure about £9,50, and was then to be held 
in trust for the bankrupt, his executors, administrators, and 
assigns, ^fhe assignment recited that Giles had become secu- 

. rity 
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ntj for the bankrupt. Hall had lent him money, and seve- j 779. 
raJ bills And notes had been indorsed for the bankrupt, by ^_^^ 
IValtSy Giles f vjoA Hall^ which remained unpaid, and he had Uevox 
agreed to assign the lease, in order to secure the payment of ac^ainst 
those debts. Watts, 

Dnnmng and Peckhanif for the plaiotif&.— -The Solicitor 
Greneral^ for the defendant. 

For the plaintiffs, it was argued, that this was a fraudulent 
conveyance within the statute of 13 I^liz. c*5,\ and that, by 
1 Jac. 1. c. 15. fraudulent conveyances are made acts of bank- 
niptcy. Three facts are clear : 1. Gascoyfte was insolvent at 
di« time of the assignment, for, by his own account, he could 
only pay e^ht shillings in the pound. 2. He intended to pre* 
fer the assignees of the lease, to his other creditors. 3. When 
be made the assignment, he intended an act of bankruptcy. 
In fVorsley v. Demattos (s), an assignment, by deed, of all 
a trader's stock, though by way of security, and for a valuable 
consideration, was held to be an act of bankruptcy! In Linton 
V. Bartlett (t)f an assignment, by deed, of only one third of ' 
the bankrupt's effects, by way of security, was determined to 
be an act of bankruptcy. In the case of Rmt and Another, 
Asfignees of Papps v. Cooper, which was determined in this 
court T. 17 Geo. S. a parol alignment of /^ar^ [^^^f as as^ 
curily to a creditor, and under very favourable circumstances, ^ 
bat m contemplation of an act of bankruptcy, was held to be 
a fraud against the bankrupt-laws, and therefore void [f 38]. 
It i/vas not an act of bankruptcy, because it was not by deed^ 
but such an assignment by deed is in itself an act of bank- 
ruptcy. 

Por the defendant, it was said, that the assignment vi^s of 
real |Nroperty, and tliere was a bond Jide consideration for it. 
The circumstances of the overplus, after paying the creditors 
to Iff horn the assignment was made, being limited to the bank^ . 
nipt, (which was insisted upon on the other side as evidence [ 88 ] 
of an intention to defraud the other creditor^) is a proof of 
the fiEUiDess of the transaction. It is like the case of a mort- 
gage, 

Cs) B. A. #. 31 G. ^. 1 Burr. A&T* [\ 58] Since reported, Coay. 629. 
(t) C. B, H. 10 G. 3. 3 Wiis. 47. 



[r 1] A reported direction of Lord that conveyance of the whole must ne* 

Mansfield at Nisi PriUs, in Hooper v. ' cessarily be presumed an act of bamc^ 

Smithy I Bl. Rep, 442. must be iii« ruptcy, whereas a conveyance of part 

correct. The distinction is laid down depends upon the circumstances of the 

in Xewton v. Chantler. 7 East. 138. case, vid. Butcher v. EastOf infiri 295. 

Hi' 
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1 779. fS^'^f Vfhere the mor^agee must account for die overplus to 
.^_ _ J the mortgagor^ or those who stand in his place. If the sur- 
Devon P^^" ^^^ ^° limited to the other creditors, or the assignees, 
ac^ainst ^^^^ would have plainly shown that an act of bankruptcy was 
Watts. ^ contemplation. Worsley v. Demattos went on the particu- 
lar circumstances of the case, which were very strong, but it 
was not there laid donn, as a general rule^ that a bom jide 
assignment to a fair creditor, even though in contemplation of 
an act of bankruptcy, is void. Rust v. Cooper differed from 
this case, for, there, it was clear die bankrupt could not stand 
longer than die Saturday, and the order was sent, by express, 
to deliver the goods before that tipie. The creditors, heVe, 
wer^ informed of the assignment, and did not object to it. 
It was said, this assignment was a fraud, in particular, upon 
the creditor under the decree and attachment, but he could 
not have taken the lease, if there had been no assignment, the 
attachment being only an execution against the person. 

Lord Mansfield said, he continued of the same opinion 
which he had entertained at the trial, tiz, that this was a 
fraudulent deed, and an act of bankruptcy. He thought it 
was fraudulent on two grounds : 1. It was fraudulent against 
the creditor under the decree. ^Fhe court of Chancery would 
have relieved him s^ainst the defendant, and given him the be- 
nefit of the lease, notwithstanding the assignment was for a 
valuable consideration ; for if any man> Imowing of a judg- 
ment, or a decree, purchases, though for a full value, the pur- 
chase is fraudulent and void. Tliis was establiriied in Twyn^s 
Case (u). The creditor in equity might have had a seques- 
tration of the lease. 2. In the other view, the assignment 
was a clear fraud against the general creditors under the bank- 
rupt-laws. The bankrupt was advised, and agreed, to have a 
* commission sued out ; and, after that, made the assignment. 

It was said, the creditors weref told of the assignment. The 
manner in which they ware told of it was the worst part of the 
case ; for the bankrupt concealed from theip, when or how 
it was made^ and they had no reason to suppose that it was 
not. made long before. All amicable commisiions are agreed 
to by die creditors, on the idea that there is tp be no pre- 
ference. - H , 
I B9 ] BuLLEB, Justice, observed, diat the preference given to 
the defendant, and the two. other assignees of the lease, iii'as 
voluntary, for they had not applied to the bankrupt for pay- 
ment of their debt. The motive .perhaps was not culpable, 
but the transaction was <:ontrary to die general policy of the 
law. 

The nde discharged [t ^9]- 

(ttj M. 44 EUu 3 Co. 80, *. [f 39} Since the former edition of 

these 
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Reports was published, the fol- 
lowiDg important case has been deter- 
niaed in the court of King's Bench^ 

HaS8sll$ and Another, Assignees of 
Jacksox, a Bankrupt, v. Simpson* 

This cause came on in ilf. 21 Geo, 3. 
before his honour the late Master of 
the Rolls, (Sir Thomas SetceUyJ who 
directed an issue to try the following 
qu<>stion ; .Wi'. " Whether Jackson 
was a bankrupt, within the true intent 
and meaning of^the several statutes 
made relating to bankrupts, at the 
lime of the execution of a certain in- 
denture, dated the lith of August 
1773, and*' made between the said 
/acil^;r, (therein described to be amer- 
cer and grocer,) of the one part, and 
the defendant on the other part, wit- 
nessing, among other things, that the 
said Jackson had sold and delivered 
to the said defendant, all the house- 
hold -furniture* goods, chattels, and 
personal estate, of the' said Jack^ 
son^ (except as therein excepted,) 
subject to the proviso therein men- 
tioned r 

The trial of this issue came on, at 
the spring* assizes for the county of 
St€^ord^ 21 Geo. 3. before Narcs^ 
Justice, when a verdict was found for 
the plaintiffs. 

In Easter Term following, H&worth 
obtained an order, in the court of 
Chancery, to shew cause, why there 
should not be a new trial ; which was 
afterwrrds argued, on the 21st«of June, 
21 iico. 3. but the Lord Chancellor 
fiid not deliver his opinion till Aprils 
23 Geo. 3. when the order was made 
absolute. 

The second trial came on before the 
same Judge, and a special jury, at the 
summer assizes for Staffordshire*, and, 
upon that occasion^ % case was_reserved 
lor the opinion of tl^e court, the pur- 
port whereof was as follows : 

Ralph JacksoH, of if. in the county 
oi Stafford^ grocer, was, on the 28lh 
oi November 1777» being the day on 

H 
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which the commission 1779* 
of bankrupt issued, a 
trader, within the true 
intent and meaning of 
the several statutes 
made, and now in 
force, concerning bank- 
rupts. He became indebted to th« 
petitioning creditor, in £ 100 by bond} 
bearing date the 13ch of August 
1770, and payable on the 13th of Fe* 
hruary 1771. Some days previous to 
the 14th of August 1773, he applied to 
one Childf an attorney and convey* 
ancer, to propoise an indemnity to 
Simpson^ the defendant, against a bond 
in which Simpson had joined with him, 
to a Mrs. Bartiom. At the time of 
this application, Childf to whom he was 
quite a stranger, asked him what pro* 
perty he had ; and he answered, that 
he had the newly built house, men- 
tioned in the indenture of the 14th of 
August 1773, besides his household 
goods and stock in trade. He had no 
writings with him. Child then asked. 
Whether he had any objection to in- 
clude the household goods and stock 
in trade, in the indemnity ? He said, 
he had not ; and that he had drawn 
rather too much money out of trade, 
towards building the house ; and that 
the money borrowed of Mrs. Barthn^^ 
and for which Simpson had become 
bound, was to replace the money so 
taken out of trade ; and that he wished 
to indemnify Simpson^ in such man- 
ner as' Child should think reasonable 
and right. Thereupon, Child prepared 
the indenture in question. 

It recited. That the defendant, at 
the instance and request of Jackson^ 
and for his proper debt, together with 
Jackson y was, by a bond of the same 
date, bound to Mrs. Bartlom, in the 
penal sum of ^400, conditioned for 
the payment of <£200 with interest, 
on the 1 4th of the ensuing Fcbruaty ; 
that it was agreed between Jackson 
and the defendant, before the execu* 
tion of the said bond, that the del'^nd- 
ant, his heirs, executors, and admi* 
nistratbrs, should be sufficiently in- 
3 dcmni£ed 
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dcmnified therefrom^ 
out of the copyhold 
and personal estate of 
Jackson therein men- 
tioned ; and that he 
should surrendcr,grant, 
and assign, the same 
to the defendant, his executors, admi- 
nistrators, or assigns, in such man- 
ner as he or they should di- 
[90] rect, for the purpose afore- 
said. It tht-n witnessed, 
that, in pursuance, and in part of the 
performance of the said agreement, 
and in order to indemnify the defend- 
ant, his heirs, executors, and admi- 
nistrators, from and against the said 
bond, and 'the principal and interest 
thereby secured, and all costs, charges, 
and trouble, any ways concerning the 
same, the said Jackson, for himself, 
his heirs, executors, administrators, 
and assigns, did covenant with the de- 
fendant, his heirs, executors, and ad- 
ministrators, and every of them, that 
the said Jackson and his heirs, and all 
other pi^rsons having any estate or in« 
(crest in the copyhold premises therein 
after-mentioned, should, at his and 
their costs and charges, within three 
months after the date of the said in- 
denture, at some court baron, to be 
held for the manor of Newcastle under 
LynCj surrender into the hands of the 
lord of the said manor, or of his stew- 
ard, according to the custom of the 
said manor, free from all incum- 
brances, all that new erected copy- 
hold messuage, situate in S, within the 
said manor, then in the occupation of 
JacksoTff er his under-tenants or as- 
signs, together with all barns, stables, 
4*0. thereto belonging, to the use of 
the defendant, his executors, admi- 
nistrators, and assigns, for the term 
of 500 years, to be computed from 
the date of the surrender ; provided, 
that if Jackson, his heirs, executors, 
or administrators, should, on or be- 
fore the l4thof JVftri/ffr^ next ens uin<;, 
pay the said jfi^OO and interebt to 
Xirs. Bartlom, and, in the mean time, 
aad until payment tliorcof, should 



save harmless, and keep indemnified^ 
the said defendant, his heirs, execu- 
tors, and administrators, and his and 
their goods, chattels, lands, and te- 
nements, from and against the said 
bond, and the principal and interest 
thereby secured, and all costs, charges, 
4'C. concerning the same, then the 
said indenture, and the surrender so 
to be made, should from thenceforth 
cease, determine, and become void. 
Then there was a covenant by Jackson 
to pay the ^200 and interest accord- 
ing to the said proviso, and that he 
had done nothing to charge or im- 
peach the title to the said messuage. 
The indenture then further witnossid, 
that, for the same considerations, and 
in further part performance of the said 
agreement, Jackson did bargain, sell, 
and deliver to the defendant, his exe- 
cutors, administrators, and assigns, all 
the household-furniture, goods, chat- 
tels, and personal estate, of the said 
Jackson therein mentioned; that is to 
say, Src. (here followed an inventory 
of furniture in Jackson's house), and 
all other the goods, chattels, stock in 
trade, and personal estate, whatsoever, 
of him the said Jackson, situate at S. 
aforesaid, or elsewhere in the kingdom 
of England, (wearing-apparel except- 
ed,) to hold the same, to the defend- 
ant, his executors, administrators, 
and assigns, for ever, subject, never- 
theless, to the proviso aforesaid ; and 
the said Jackson did thereby grant to 
the defendant, his executors, admini- 
strators, and assigns, in default of the 
payment of £200. and interest, on 
the day mentioned in the proviso, full 
power, at any time or times, to enter 
into the premises of the said Jackson, 
and to take, carry away, and sell, any 
of the said goods and chattels. Then 
Jackson, by the said indenture, for 
himself, his heirs, executors, and ad- 
ministrators, covenanted with the de- 
fendant, his executors, administrators, 
and assigns, that they would warrant 
and dotend the goods and chattels %o 
bargained and sold to the defendant, 
liis executors, administrators, i^nd as- 
signs, 



IN THE NINETEENTM YEAR OF GEORGE lU. 



90 



signs, subject to the said proviso, 
against him the said Jackson^ his exe- 
cutors and administrators, and every 
other person and persons whatsoever ; 
of all which goods and chattels the in- 
denture stated, that the said Jackson 
hid put the defendant in full posses- 
lion, by delivering to him a silver tea- 
spoon, in the name of all the said 
goods and chattels, at the sealing and 
delivery of the said indenturj?. 

This indenture was duly executed 
by Jackson, A commission of bank- 
rupt, bearing date the SSth of No* 
Ximber^ 17 Oeo. 3. issued against him ; 
and his estate and effects were assigned 
by the commissioners to the plaintiffs, 
on the .31st of December j IJ Geo. 3. 
Jackson, at the time of the execution 
of the indenture, was in full credit. 
The house therein mentioned was then 
worth j£400, and his personal estate 
worth j^SOO more. He continuedjn 
trade, and in credit, until the month 
of October 1776. 

The question stated for the opi- 
nion of the court was the same with 
that contained in the terms of the 
issue. 

The case came on to be argued, M. 
2'i Geo. 3. on Tuesday the 25th of N9- 
vember^ by Nares for the plain- 
[ 91 ] tiffs, and Botoer for the defend- 
ant ; but, it being alleged, on 
the part of the defendant, that Jackson 
was worth a great deal more than the 
money borrowed of Mrs. Bart lorn ^ at 
the timib of the execution of the in- 
denture, and that it did not appear, 
on the case, that he owed any thing 
at that time, but that debt, and that 
due to the petitioning creditor j tlie 
court directed the argument to stand 
over till the next term ; and that, in 
the mean time, the parties should en- 
quire, whether Jacksori owed any other 
debts at that time, and, if it should 
appear that he did, that an addition, 
stating such other debts, ^ should be 
made to the case. 

No such addition, however, was 
made, and the case came on again for 
argument, in H. 24 Geo, 3. on Tues- 
day^ the 3d of February * 

H 
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Lord Mansfield di- 1779« 
rerted Bower to begin. 

He informed the 
court, that, in conse- 
quence of what had 
passed last terpi, there 
nad been an attendance 
at BuUer, Justice's chambers ; and that 
the defendant had there offered to ad* 
mit any debt, previous to the execu* 
tion of the indenture, which the plain- 
tiffs should verify by affidavit, and that 
they had nof attempted to prove any 
in that manner. The defendant, he 
said, cannot prove a negative; and, 
therefore, the court will presume that 
Jackson was no otherwbe indebted 
than as is stated in the case. — (Lord 
Mansfield,^-^**^ The court will not pre- 
sume one way or the other; the case 
only says, Jackson was in good credit; 
a man may be in very good credit, and 
yet owe a great deal.") — ^This case has 
been twice before the Chancellor on 
the same state of facts that appears 
now before this court ; and his Lord- 
ship »tiong1y inclined to think there 
was not enough to establish an aet of 
bankruptcy. The question is, Whc^ 
ther the assignment and conveyance, 
contained in the indenture In question, 
being expressly made as an indenanity 
-to the surety, is such a conveyance as 
constitutes an act of bankruptcy, with- 
in the meaning of the statute of 1 Jac^ 
1. c. 15. § 2. the words of which are, 
'* or make, or cause to be made, any 

fraudulent grant, or conveyance, of 
his, her, or their, lands, tenements, 
*' goods, or chattels, to the intent, or 
" whereby, his, her, or their, cre- 
*^ ditors shall or may be defeated or 
** delayed, for the recovery of their 
" just and true debts ?*' As to actual 
fraud, or undue preference, no such 
thing was pretended, or attempted to 
be proved. Jackson does not appear 
to have owed more than ^300 to all 
the world at the time ; and this case 
differs materially from all the others 
which have arisen on this clause 
of the act of Parliament, in this cir- 
cumstance, that the party, to whom 
the conveyance was made, was not a 
3 creditor 
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creditor ftt all at the 
time, nor then likely 
ever to become a ere* 
ditor. It is not stated 
that he ever did, and, 
in fact, he did not, be- 
' come a creditor till 
after the commission of bankruptcy 
issued. It may be proper to mention 
the leading cases, to shew how much 
they are distingiiishable from the pre- 
sent. In* WoTBley v« Demattos (a)^ 
the conveyance was, it is true, an in- 
demnity ; but it was made at a time 
when the bankrupt was 4o much in- 
debted, as to be unable to carry on his 
trade, without the assistance of JDf- 
mattoM ; and it was made for the pur^ 
pose of being a floating security to 
him, for contingent acceptances of 
bills to be drawn upon him by the 
bankrupt. There wt^re, besides, many 
circumstances of fraud in that case* 
In Linton v. Bartlet (b)y jkc assign- 
jnent was to an actual creditor at the 
time, and was made when the party 
was insolvent, and on the vaiy eve 
vi absconding to avoid his creditors. 
in WiUon v. Day fcj, the party 
was insolvent at the time of the 
assignment ; it was executed under 
very fraudulent circumstances,' to 
protect, and prefer, a favourite cre- 
ditor; 'and only a few days befofB 
Xhe bankrupt absconded. In Camp' 
ton v. Bedford (d)^ the bill of sale 
was, in like manner, executed under 
the impression of an immediate in<> 



solvency, to give a preference to (a* 
vourite creditors, and the very day be« 
fore the party absconded. These «ra 
all the material cases, except that of 
Jmw v. Skinntr^ which shall be men- 
tioned afterwards* In the present case, 
the defendant could not have taken 
possession of the estate, or goods, 
under the indenture, at any one time, 
piior to the commissioo. If he had, 
the estate might have been recovered 
from hiin by Jacksony in ejectment, 
[p 2] and the goods in trover ; for the 
<x>urt will not permit a trustee 
to keep possession against his [$2] 
ceaiui que tnut (ej. It may 
be said, that the leaving Ja^son in 
possession gave him a false credit* 
But will it be contended, that his cre- 
dit would have been worse, if the 
transaction had been publicly known ? 
If Mr. Hoartj the banker, wore to 
make an assignment of all his property 
to secure the payment of ;C20, would 
such an act, when known, hurt his 
credit, or make him a bankrupts The 
circumstance of the amount of the 
debt in proportion to the property is 
what afects credit, not the amount of 
the security. As to the case of Ltfw 
•V. Skinner (f), it was decided on a 
principle which certainly is not law ; 
far the Chief Justice is there made to 
say, that the question turned upon this, 
** Whether the deed did not, ipeofacto^ 
create an insolvency in the trader? that, 
if so, it was clearly an act o^ bank- 
ruptcy (g)."— (Lord Mans/eld — " You 

are 



« • 

(a) B. R.B. 3\ Geo. 2. 1 iBurr, coram Lord Mansfield, 1 Blacht. ^62. 
.iG7. (e) Infra, p. b'95. ' 

(b) C. J?. H. 10 Geo. 3. 3 WiU. 47. (fj C B. E. 15 Geo. 3. 2 Blackst. 
fcj B. R. T. 32 4- 33 Geo. 2. 2 S96. 

Purr. 827. CgJ 2 Blackst. L c. 997. 
(d) Guildhall, after H. ? Geo. 3. 



[ F 2] Vide note to Whitt v. Hawkins, suprd p. 23. 
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are right; a man may.be insolvent, Lord Man^dd^^l 1779 

without being a bankrupt ; and a man have endeavoured to 

nay become a iutokrupt, and yet be find out where there 

able to pay 25<. in the pound. The can be a doubt in this 

reason why a man becomes a bank- case. A fraudulent dif- 

mpt, who conveys away all his pro- position of a trader's 

perty, is, that he thereby becomes to- property is void againift 

tally incapable of trading/')— Here, his creditors; and, if it ia done by 

the proviso would have prevented the deed, it is by force of the statute of 

defendant from entering or taking poa- Jamfs an act of bankruptcy. In the 

session at Ae time of the execution presentcase, the assign mentis by deed; 

of the indenture ; therefore the det and'^hat has the trader done by that 

fendaot could not have stopped JiAck* deed ? Why, to secure the defendant 

ton's trading. . To hold him to have against the consequences of being 

become a bankrupt by the assignment, surety for him, he conveys a copyhold 

the court must decide, that the de- estate, and also all his goods, fumi- 

f(3idant^ould have taken possession ture, stock, &c. to the defendant. 



under it. But he could not. If he 
had, it would have been a tortious 
act, and he would have been liable to 
be sued for it, as such, by Jaehon. . 



He enumerates the goods specifically, 
and in detail, and gives a sham pos- 
session, by delivi^ring a spoon. It 
has been settled, over and over, that. 



NareSf for the plaintiffs, — ^The Mas- if a trader makes a conveyance of 
ter of the Rolls declared a pretty strong all his property, that is, instantly, 



opinion, that the asn^olent, in this 
case, was an act of bankruptcy, and 
the Chancellor gave no opinion to the 
contrary : he only expressed doubts on 
the subject. Jack^on^ at least, owed 
£100 to the petitioning creditor at the 
time of the assignment, and thatconvey- 
ance certainly tended to delay kirn in 
the recovery of his just debt. The in- 



an act of bankruptcy. It is frau- 
dulent: it destroys |be capacity of 
trading. In this case, Jackson could 
not fairly sell an ounce of mer* 
chapdize after the assignment. l*he 
whole belonged to another man. It 
was a fraud in Jackson t^ deal witb 
any body as a trader. There is ano* 
ther ground. By the assignment Jack' 



stant Jackson failed in the payment of son defeated every other creditor. The 
the bond-debt to Mrs, Bartlom, the petitioning creditor was deprived of 
defendant had a right to take posses- the benefit of an action. There was 



sion under the assignment. Law v. 
SkiMtitf^ was the sopmn and unani- 
mous decision of the court ; and this 
is to the full as strong a case as that 
was. There, the bankrupt continued 



nothing left for him to take in execu- 
tion, if the deed was valid. But it 
may be said to have been void against 
creditors, and that the goods might 
still have been taken in execution. 



iQ credit near t^o years after the as- under the statute of Queen Elizabeth 



wgnment* A conveyance of part of a 
trader's propt^rty way Jbe fair ; a con- 
veyance of the whole mast be against 
the statute. 

Bower, in reply, contended, that 
the e^cution of the assignment must 
have been an act of bankruptcy, at 
the time when it took place, or could 
Aoi become so afterwards. 



fhj. If so, it was fraudulent, and 
therefore an act of bankruptcy, under 
the statute of James, It makes no 
difference that Simpson was not a cre- 
ditor at the time. It was a prefer- 
ence to him, when he should become 
a creditor. Another thing: It docs 
not appear that Simpson applied for, 
or knew of, the assignment. Jackson 

sent 
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1779. '^^ ^^ ^^^ attorney, 
who, I think, blunder- 
ed. If he had only 
made a conveyance of 
copyhold estate, it 
might have made a 
difference ; though I 
give no opinion on that head [r 3]. 
After the number of cases that have 
been decided, I can have no doubt« 
We must not always *rely on the 
^ords of reports, though under great 



names: Mr. Justice Blacht&ne\ re- 
ports are not very accurate. 

WilleSf Ashhuntf and BuUer^ Jus« 
tices, concurred in opinion with his 
Lordship. 

The postea to be delivered to the 
plaintifls. 

The cause, I believe, has never 
since come on in the court of Chan* 
eery, for farther directions. 

ride also Batcher v. EastOj M. 20 
Geo. 3. wfrOf p. £82. 



(hj 13 EHz.c.S. 



Monday, 8th 
Feb. 

In an action on 
a bond, if Uie 
defendant's ad- 
mission of the 
debt it proved, 
and that the sub- 
scribing witness 
cannot be got, it 
vill be suiEcicnt 
to prove the de- 
fendant's hand- 
writing [T\» 



CoGHLAN against Williamson. 

TN an action of debt upon a bond^ tried before Lord 
-*• Mansfield, on a plea of non est factum, it appeared, 
by tlie bond, that the subscribing witness was one Steele. He 
was not produced^ but the plaintilSr proved that one Steele 
hjad gone to the East Indies about five years ago as a cadet, 
in a ship in which the defendant was purser. Enquiries had 
been made after him, and it did not appear that he had ever 

V returned. 



[p TJ] In ex parte Cochshott, 3 Br. 
Ch. C, 502. it was held by the Lord 
Chancellor, that a surrender of a 
copyhold could not be an act of 
bankruptcy ; because copyhold is not 
subject to^fieri facias or cUgit, 

[r] In Barnes v. Tro?npouskjfy 7 T. 
R. 265. This case was admitted and 
approved by the court, and said to be 
the first deviation from the ancient 
general rule ; but it was ruled that if 
the subscribing witness is a known 
person nsiding abroad, proof of the 
hand-writing of the party will not be 
sufficient, without proof ofthehand- 
vriting of the subscribing witness. In 
WaUia V. Delancei/f tbid in not, where 



there were twc?" witnesses to a bond 
executed abroad, it was held that proof 
of the hand-writing of one, and that 
of the party, coupled with very slight 
evidence that the other witness was 
abroad, was snfficient to go to the 
jury. In Adams v. Kerr, I B. Sf P, 
360, it was held that this evidence 
was sufficient, xcitkout proof of the 
hand-writing of the party. S. P. Adni. 
Cunlrfe v. Sefton, 2 East. 183. and 
Prince v. Blackbnrn, ibid. 250. in which 
it was also held to make no diiference 
whether a witness is domiciled abroad, 
or only absent for a temporary pur- 
pose. 

Sec 
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returned. Webb, a captam in die East India Company's 
said he was in the trading way in India. The 
had applied to the defeadant to settle the bond, 
'vrhen the defendant offered to pay <£80 immediately, and to 
settle the rest of the debt^ with interest, at the end of the 
year. The plaintiff refused to agree to diis proposal, upon 
i^'hich the defendant said, that he could not recover, for the 
bond was executed on shipboard, and that he could not get 
tl|e witness. The defendant's hand*writii^ was proved, and 
also a receipt, and subscription to a bond to the Bast-India 
Company, by Steele. — Upon this evidence. Lord Mansfield 
directed the jury to find a verdict for the plaintiff; and, now, 
upon shewing cause i^inst a rule for entering a nonsuit, the 
question, Whether, under the above circumstances, the evi- 
dence of the defendant's hand-writing was admissible ? came 
OD to be argued by the Solicitor Getural ,and Davenport, 
for the plaintiff, and Dunning and Morgan, for the defendant. 
Sut the counsel for the defendant thought it was impossible 
for them, after the admission by the defendant, as above stated, 
to support die rule. 

The rule dischaiged, with costs \p3^'\* 

[Cy] Vide Lord Ferren v. ShirUy, East Indies, when the subscribing wit- 

B. R. H. 4 Geo. 2. Fitzg. 195, 196. nesses reside there, are made evidence 

Gouldy.Jones^Tr.aGeo.S. Law of in Great Britain, on proofs of the 

N. Pr. 236. By 26 Geo. 3. cap. 57 > § hand-writing of the parties and of.thc 

3S. bonds and deeds executed in the witnesses. 



* BoYCE against Whitaker. 

^HIS was an action of debt on a bail-bond, brought by the 
-** plaintiff, as assignee of the sheriff of Kent, The de« 
fendant prayed oyer of the bond and condition, and set forth 
the condition^ which was in the usual form^ and then pleaded. 
That, before the making of the writing obligatory afore- 
said, to wit, by a certam act made in a parliament of the 
said Henry the 6th, held at Westminster, in the county of 
Middlesex, on the 25th day of February, m the 23d year 

« of 



c< 



€t 



M 



« 



Tuesday, 9th 
Feb, 

If the defendant 
uodertake to set 
forth <[he statute 
of 23 U. 6. c 9. 
i« a plea to an 
action on a she* 
riff's bond, a 
misredtalis fatal. 
--If the repli- 
cation conclude 
with a vcriiica- 
tion, it will be 
bad, upon special 
demurrer. 



[♦94] 



SeeMbot v. Plumb ^ infrd 21 6. 

In Swire v. Bell, 5 T. A. 371. where 
the subscribing witness was interested 
at the time of the execution, as well 
as at the trial, it was held that proof 
of his hand-writing would be sufficient. 



coupled with that of the party; 
though it would not be admissible by 
itself, in that case, as it would where 
the witness became interested since th« 
execution. 



u 
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}77^. ^' ^^ ^^ ^%o, it Mi^asy among other tbings, enacted, by the 
^; , -- , ^ - ^ '^ aathorlty of the some parliament, that no sheriff, under-* 
BoTCE ** sheriff, sheriff's clerk, steward, or bailiff of franduse, ser* 
against '' ^^s^^ of bailiff^ or coroner, should t^e any thing by colour 
y^uiTAKEa* '' of his ofiice, by bim, nor by any other person, to die use of 

^' any person, for the nsaking of any return, or panel, and 
'^ for uie copy of any panel, but fourpence. And that the 
** said sheriffs, and all other officers and ministers aforesaid, 
^ should let out of prison all manner of persons, by them, 
'^ or any of themy^tuiested or being in their custody, by force 
,of any writ, biU, or warrant, in any action personal, or by 
reason of indictment by ti^pass, upon reasonable sureties 
of sufficient persons having sufficient within the counties 
^* where such persons be let to bail, or mainprize, to keep their 
** days in^such place as the said writ, bills, or warrants, 
/' should re(][uire; such person or persons which were or 
*^ should be m their ward by condemnation, execution, capias 
^* uilegatum, or exeommunicatumf surety of the peace, and 
'* all such persons which were or should bc^ committed to 
'' ward by special commandment of any justices, and vaga* 
'' bonds refw^ing to serve according to the form of the statute 
*' of laboiu-ers, only excepted. And that no sheriff, nor 
** any of the officers or ministers aforesaid, should take, or 
^' cause to be taken, or make any obligation, for any cause 
*' aforesaid, or by colour of their office, but only to them* 
*' selves, of any person which should be in their ward by the 
" course of the law, but by the name of tlieir offices, and 
'^ upon condition m rittcn, that die Siiid prisoners should ap- 
*^ pear at the day contained in the said writ, bill, or warrant, 
** and in such places as the said writs, bills, or wan'ants, 
" should require. And if any of the said sherifl's, or other 
" officers or ministers abovesaid, take any obligation in other 
" form, by colour of their office, that it should be void, as 
[ 95 ] '* l^y ^hc same act, among other things, more fully appeared." 
* 'Iliat the defendant was arrested at the said time of making 

the said writing obligatory, (6th July 1778,) by the sheriff of 
Kent, on a plurie^ latitat returnable* on fredttesday next 
after three wrecks of the Holy Trinity (177 S), and that the 
sheriff, upon that arrest, took bail, the writing obligatory 
aforesaid, with the condition aforesaid, for ease and favour to 
the said defendant of his imprisonment by the said sheriff 
shewn, and to have and obtain his deliverance therefrom; 
>vhich said writing obligatory the said sheriff took by colour 
of his ol/ice, against tlie form of the statute aforesaid,' — The 
plaintiff replied, that the defendant, before the return of the 
writ in the declaration mentioned, to wit, on the day of thci 
date of the bond, viz. 4th July 1778, as bail for his appear- 
ance at the return of the writ sealed, and, as his act and deed, 
delivered, the bond^ in the manner in the declaration men- 
tioned. 
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tioiiedy without thisj that the said sheriff, upon the arrest of the. 1 779« 
defendiDt in the plea mentioned, took bail, the writing obli- i,,^_^ 
gatory aforesaid, with the condition aforesaid, for ease and fa* Botce 
vcwr to the defendant of his imprisonment by Ae said sheriff against 
shewn, in manner and form,4rc. and '^ ihu the said defendant is \f hitaker* 
** ready to verify. **^^To this replication the defendant cfe- 
nmrrea; and shewed for cause, ** That the replication, de- 
^< njing the whole substance of the plea, concluded with a 
^ verification, and to the court ; whereas it ot^ht to- have 
«^ concluded to the country." 

SaHwiif for the defendant, and contended, that this case 
vns within the reasoning and general principle laid down in ^ 
Trapaud ▼. Mercer (v)y viz, " that, wherever there is an 
^ affirmative and a negative, &e conclusion qiight to be to 
'' the country." He md, that die plea and replication here 
irere analogous to the pleas and replications in actions on the 
statutes against gaming and usury ; and that, in those cases^ 
the replication always concludes to the country. He also 
cited, as in point, a case of Ash v. Walker ^ which had been 
determined in this court last term. 

Morgan f for the» plaintiff, insisted, 1. That die conclusion 
of tlie replication was right, fi. That the plea was bad, and 
therefore at all events the plauntiff would be entitled to judg* 
orient. 1 . As to the first point, he cited Foden v. Haines in 
Garthew(w), where, although there was a demurrer to a 
replication like the present, and which concluded with a verifica- 
tion [^10], no objection was made on that ground ; and he ob- [ 90 ] 
serv^, that, by the report of the same case in Comberbatch 
(x)f the court is stated to have said, that the plaintiff should 
have alleged, that the bond was pro bono et vero debito, and 
then traversed the ease and favour. He also cited Lenthal v. 

Coke 

(v) r. 8S Sf 3^G. 2. 2 Burr, traverse; but although it is a general 

1022. rule that a traverse must ct>nclmde with 

(is) B. R, K € W. Sf M. Carth. a verificationi yet it may, and, when 

300. it comprises the whole substance of 

[10] It is not stated^ either in the plea, it ought to conclude to the 

Carthew or ComOerbatchj that the re- country [f 40] ; Haywood v. Dames^ 

plication, iu that case, concluded 1 SalL 4. pL 10. Robinson v. Railey^ 

with a verification. Morgan interred 1 Burr^ 316'. 
that it did, probably because of the (x) Comb. 245. 



[t 40] In MuUlnor v. Wilkes^ B. R, to the court ; and that, therefore, that 

E,QS Geo.2. cited infra, p. ^IA>. Buller, was thd safest way. V^] Vide 

Justice, said, there is no case where Hedges v. Satidon, B. R. E, 28 Geo» 3. 

it has been held, that a traverse with 2 Term. Rep, 439. 
an Inducement should not conclude 
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1779. Coke, in Sauiiden uid Siderfin(y), where the replicdtioff 
^^1^1^^^^ was exactly similar to this^ conciucbng with a traverse of the 
BoYC£ ease aiid favour^ ^d a verification; and yet, on a special de« 
against murrer, the present objection was not made. He mentioned 
\VuxTAK£R. also a precedent' ot* the same sort in Ashtotis Epitties^ title 

Debt (z). 2. He argued that the plea was bad on two ac- 
counts. In the first place, because the statute of Hen, 6. 
was misrecitedy there being two variances, viz. " uidictments 
" by trespass," instead of ** indictments of trespass*' and 
*^ capias utlegatum*' instead of *^ capias utlBgatum." In 
the second place, he said, the plea was bad, because it 
averred matter dehors the deed, contradictory to the condi* 
tion ; for the condition stated the bond to have been taken 
for the defendant's appearance, and the plea averred it 
to have been for ease and favour ; that, if the condition had 
been for the payment of money, ease and favour might have 
beein averred, because that might not have been inconsistent. 
He cited, on this head, 5 Com. Dig. 224. Cock v. Rat- 
cliffe, Cases temp^ Hardwicke, 287* and Collim v. Blantern 
(a), [11]. 

Baldtviti, in reply, observed, as to tlie conclusion of the 
replication, diat, m none of the cases cited by Morgan, the 
concluding with an averment had been assigned as a cause of 
demurrer. With regard to the mis-recitals of the statute, he 
I 97 ] said, that, if it is a public act, the court would not take notice 
of them, and, if a private act, the plaintiff ought to have re- 
plied " ml tiel record' [t41]. . 

Lord 

CyJ M. 20 Car. 2. 1 Saund, IS6. which was an information under afirt- 

1 Sid. 3S3. xate act of parliament, after verdict 

(%J Ashtony 266, 267. for the prosecutor, on the plea of 

(a) C. B, E.7 G, 3. 2 TViU, 352. " not guilty," a motion was made in 

[11] That case was an action on a arrest of judgment, because there 

bond, conditioned for the paylment of was a mistake in setting forth the 

a sum of money. The defendants commencement of the parliament. 

pleaded, af^er setting fortli the condi* The answer given was, that, being a 

tion, that it was entered into as an in- private act, the court could not take 

demnification to the plaintiff for a note notice of the raistoke, on that motion, 

which he had given to a person to bribe as it did not appear on the record, 

him not to appear as a witness on an and that the defendant ought to have 

indictment. The plaintiff demurred ge- pleaded nvl ticl record ; but the court 

nerally ; and it was argued, that this held that they were bound to take no-* 

was an averrment of matter in pais ticc of the commencement, proroga- 

dehors the deed, and therefore bad ; tions, and sessions of parliament. It 

but the court over-ruled the demurrer, seems to follow from that cai»e,'that 

on the ground that the deed was void misrccitals of private acts in other 

ab initio. Jtf organ must have cited this respects can only be taken notice of 

case therefore by way of anticipation, by the court, when there is a plea of 

and to distinguish it from that before nul tir.l record. Vide, to that effect^ 

the court. Piatt v. Hill, B. R. M. lOlV.Z. 

[t 41] In the case of Rex v. Wildcy X Ld. Raynu 381. 1 Salk. 330. 
B. R. M. 21 Car. 2. 1 Lev. 396. 
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liord Mansfield said, that, if the defendant had unne- mg 
cesaaifly set out [f 1] the act of parliament, which it seemed ^ _^ 
to liim he had, he would hold him to half a letter [12] ; [Clt>] Botce 
and that, as to the other objecUon to the plea, a bond taken against 
for die defendant's appearance at the return of the writ, Whitaker* 
coold not be for ease and favoor, and, dierefore, the condition 
mn averment in the plea were inconsistent. 

Bdllbr, Justice, thought there was no doubt but the 
concluflon to the replication was bad [p 2], as the whole 
aubstanoe of die plea was denied ; but that it was unnecessary 
to lock beyond die plea, which was clearly bad. He said, 
there were many cases where the word '^ aforesaid** had 
been held to tie the party up to an exact recital, and the plea 
here concluded that the bond was taken ** against the form 
** of the statute aforesaid.** 

^ Judgment for the plauitiff. 



[12] Lord Mansfield asked if there 
was any doubt whether the statute was 
a -public act, and Davenport, as amicus 
euritt^ said it bad been doubted, and 
was therefore always set out. — It is re- 
cited in the ease of Lenthal v. Cokcj 
and also in Dive v. Manningkam^ 
PluXLd. 60. (^ But in Samuel v. 
Evans, B. R. T. 28 Geo. 3. 2 Term 
Rep. 569' the court held clearly, that 
it is a public act, and therefore said, 
that they would take notice of it 
though not pleaded. Qu. Whether 
the some act may not be public as to 



some, clauses, and private as to others? 
Vide Rex v. London, T. 3. IF. ^ M. 
Skinn. 293, 29*. 

[<t>] Vide 5. P. ruled 83 to the 
statute of Scandalum Magnatumy 2 
Ric, 2. cap. 5. in Lord CromaeW^ 
C&so, B.R.T. 2pEliz. 4 Co. 12 b. 
and Viscount Say and Scale v. Stephens, 
B. R. M. 4 Car. 1 Cro. Car. 135. 
and, as to this very statute of 23 Henm 
6. in Trussel v. Aston^ £. R. M. 30 
El. Cro. El. 108. Vide also Holl^ 
V. J5r<iy, B. R. H. 19^20 Car. 2. 1. 
Sed. 356. 



[r 1] In King v. Marsack, 6 T. R. 
771- Lord Kenyon referring to these 
words of Lord Mansfield, adds, *^ it 
" is not necessary here to overset the 
^ authority of that case, or to inquire 
** whether or not that doctrine is 
*' carried too far ; it is suflicient for 
^* the determination of this case ^to 
** say that there is a ^na/rrta/ difference 
*' between the declaration and the 
" words of the act of parliament/' 
The variance there was the word and 
substituted for the disjunctive or: and 
lord Kenyon had before laid it down 
on the authority of 2 Ventr. 215. that 
if the recital in the declaration an- 
swered the sense of the statute it would 
be sufficient. 



[f 2] §ee Chandler v. Roberts, ante 
58 ; and see note to Hayman y. Gev" 
rard, 1 IVms. Saund. 103. where this 
case is cited with many others ; and 
the rule drawn from them by the 
learned editor is this, '' that where a 
defendant cannot take any new or 
other issue in his rejoinder, than 
the matter he had pleaded before^ 
without a departure from his plea ; 
or where the issue on the rejoinder 
would be the same in substance as 
on the plea, that the plaintiff ought 
to conclude to the country:" and 
many instances arc adduced in which 
that is done, where the replication 
selects and denies a particular fact. 
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1779. Coke, in Samiden and SidetfiH(v), whwe Ae 
j,,^^ was exactly similar to this, concluaing wrth a * 
BovcE «se aiid favour, and a verification; and ye* 
against murrer, the present objection was not ir .^^^^^ 
WuiTAK-ER. also a precedent' of" tne same sort ir ^p 

count. In the «r,t ptoi, Dp ^/^j ,„ ^^ defendunt, 

t~ 1; •- S ^ * 3,e Pend sum' of illOO he assigned 

been .V ... ^ :,il. » » /",j,, -^^^ . „la^ of i'iO 

iff y' one of the clerh to the auditor of un- 

, ' 'rf. tdtojuyili'mnuHybsquantTlyrag- 

' , '<r,»^-;fca, nnivcd wer of the bond, which wa.Kt 

--' £S^ fjHf Ihe c^ta". which was ako «t fortl, 

' .S "iM if *• defendant should pa, the-^.nnuiq. at 

>»",?».rterlv payments, and should perform all the 

I r ^tSsf. Clnd'oSre Spring e.™ d»<. .y* * "^ 

t»«»»f id should be void. He then pWri, 1. That 

ll^ 7 (iff ought not to have any execution against the 

'HjSith'ra"' agamnhk rtal eaale, hi, „wm!y m 

•IfS: or Us »»ney%,l upon "d """111 »"> .'''"T 

'J'-^.dMtu.e of coveLnt which he had set forth, and M»( 

''"jZsd in die condiUonof the bond, were one and the 

"^. thi the bond and deed of covenant were both gi.eo 

SJrf die deed of covenant, and the bond, and before the 
S of January 1777, mentioned in «i ac^ *«• Cb^ »- 
Stent debtor7«<:l of 16 Geo. 3.) (6). ..2. «» f*« J^ ^^ 
"»««", 1776, £80 for two .(uarter, of the annuity bemne 
due, and waa not paid according to the tenor and effect of 
the said bond, whereby fie loiii ioixi teome J<"J'"'f: a?" 
the penal sum became due and owing to the plamtiB, 
ud that, before the first day of Janmr) 1776, the defend- 



ChJ c. 38. 



r, ilPieciselythesamepointunder Uflo., 7 T.R.30S. on the authonl) 
,t,einBolventact,34G.3.c.69.(which of this case. .„ , ,, „ r„,, 

U °S.ly penned to |6 Ore. 3. in. See also SUM .. M-Mi), ' ^«". 
this resp«ct) vraa ruled in iUoritv. 14*. 
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•ested, and in actual custody of an officer of the 1779, 
Uddlesexy and held to bail by vutue of a bill of v— "/^-^ 
•^ d that he Suriender'ed himself in discharge of Cotteuel 

^\ 'as, diereupoii, committed to tlie prboii of against 

\-\ before the 26th of June 1776, in the Hooks. 

"• \ vit. on the 17th of May 1776, and 

the time of his discharge, and that, at 
X "^ tcr sessions fbt Surrey, held, by adjoiim- 

29th day of July 1176, he was discharged, 
o) the form dnd effect of tlie said act ; and con- 
Mith a verification, and prayed judgment if the 
iitiff ought to have any execution against him, other 
ihan against his real estate, S^c. 2. That, before the 22d 
of January 1776, viz. on the 8th of December 1775, he 
was arrested, S^c. (stating the arrest, surrender, and discharge, 
as in die former plea), That the indenture on tvhich the 
plaintiff^ had brought his action was dated and made, and 
all debts thtreupott owing, and accruing, from the defend- [ P9 1 
ant to the plaintiff, were contracted, ana occasioned, before 
the i2d of JantUiiy 1776, to wit, oh the 7th day of July 
1767, and diis, ii;c, wherefore he prayed judgment whether 
the plaintiflF ought to have any execution, other than against 
his real estate^ Sfc. The plaintiff demurred generally to each 
of die pleas ; and the case came on to be argued this day, by 
Wood for the plsuntiff, and Bolton for the defendant. 

(By the statute of I6 Geo. 3. c. 38. | 41. it was enacted, 
" That the future real estates, ad well fi^eehold and copy- 
hold, as customary copyhold, or money in the funds, or 
lent upon real security of persons discharged under the act, 
ahoold reihain liable to their respective creditors, and that 
execution might be sued out against such real estate, or 
money in the funds, but not against their person, or other 
personal estattf^). 

Wood^ for the plaintiff, contended, that, supposing the 
bond to have been forfeited before the discharge,' and that 
security gone, yet that did not destroy the other security 
bv the deed of covenant, and that the plaintiff had his 
election to proceed on either, as he pleased. He said, the 
only queslion was, Whether the insolvent debtors' act dis- 
cha]|;eid the payments of annuities, which ' became due 
afier the discharge ? The words of the statute are, " That 
^ DO person to be discharged by this act, shall be impri- 
" soned by reason of any judgment or decree obtained for 
payment of money only, or for any d^bt, damages, con- 
tempts, costs, sum or sums of money contracted, in- 
curred, occasioned, owing, or growing due, before the 
•aid 22d day of January 1776'' (c). But the word *' oc- 

** casioneJP* 

(c) sect. 53, 
Vol. I. I 
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1779. '' casioned^' must be considered as applied only to ^^con" 
^_ , _^^ ** tempts^^ otherwise the insolvent would be discharged from 
CoTTEREL contingent debts, which is not the case even of a bankrupt 
against >^ho has obtained a certificate. '' Owing and growing due'' 
HooKE. mean, in the above clause, the same as '^ grown due^ 
which is manifest from a subsequent section (a), where the 
persons discharged are authorised to plead, to any action 
brought ** for any debt, sum, or sums of money dve be- 
fore the 22d of January 1776," that such debt or sum 
of money, was contracted or due, before the said 26th of 
January. " At any rate, the words *' grozving due^* can 
only extend to the quarter's payment, wliich was accruing 
on the 26di of January, for by § 34. it is expressly provided^ 
that no person shall, by the act, be discharged of debts 
[ 100 ] subsequent to that date. Where an annuity is secured, (as 
in this cslse), by a deed of covenant, a bankruptcy does not 
discharge future payments; although, if the only security 
is a bond, which has been forfeited before the bankruptcy, 
a court of equity, in favour of die creditor, will allow him 
to consider the penalty as a debt, and to prove the value of 
the annuity. He cited, ■ to prove that the remedy under a 
deed of covenant is not taken away by a bankruptcy, 
Fletcher v. Bathurst, Finer, title Creditor and Bankrupt (e) 
[f 2]. He also mentioned Webster v. Bannister, which was 
a case in this court, last term (f), Sudi an annuity as this, 
was, he said, clearly a contingent debt, because, unless tlie 
party live, it never can become due; diat die last insolvent 
act of 18 Geo. 3. c. 52. was decisive on the question, for 
that a new clause was introduced into that act, (^ 30.^ to 
relieve the gmntors of annuities (who have been fugitive 
beyond seas) when discharged mider it, from the accruing 
payments of such annuities ; that this dnuse was a legisla- 
tive exposition of the former acts, for it recited^ that 
without such express provision, such persons could not have 
the benefit of tiie act, (whicli in its other provisions resem- 
bled the former ones,) in respect of the accruing payments of 
annuities. 

Bolton, for the defendant, said, that all WoocTs argu- 
ment applied only to the second plea, but that his objection 
to the action was, tliat both the bond and covenant were 
entered into to secure die same annuity, and that the bond 
< having 

fdj stct. 36. pi- 4. 

(e) T.9G.I. Finer, vol. 7- p. 71. CfJ Fide infra, E. 20 G. 3. p. 393. 



[r 2] This point has since been an authority in point) which was af- 

fuUy argued, and decided as here finned on a writ of error in Aurioi 

stated, in MiiU v. Aurioh } H. BL v. MilU, 4 T. R. 94. 
433. (where this case was relied on as 



CoTTEaSL 

against 
Hooks. 
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having been forfeitedy the penalty had become a present 1779. 
debt, under which the plaintiff might have received a divi« 
dend ; that he admitted this case was not within the statute 
of the 7 th of Geo. 1. c. 31. relative to bills, bonds, notes, 
and other securities to be paid at a future day, but that on 
the forfeiture, the penalty having become a present debt, 
the discharge under the act had relieved the-- detendant 
against the payment of the annuity ; that, as to the case of 
a bankrupt tliere was no doubt; that the point had been 
solemnly decided by the court of Common Pleas, in Perkins 
T. Kempland (g), which case he read from a note lent him 
by Gould, Justice; that, if there was a difference, the 
case of an insolvent debtor was more favourable, because a 
bankrupt is considered as a criminal ; that the same facts 
were now before the court as if an action had been brought 
on the bond, for that the deed purported t* be given for [101 
the farther securing the same annuity for which die bond 
was given. He also cited a case of Raincock v. Freemantle 
in this court about six years ago, where an insolvent debtor 
who had been dischaiged, gave a note for a debt which 
had accrued before his discharge, and it was held to be 
void [t 42]. 
Lord Mansfield stopped JVood from replying. 
His Lordship said, the question was. Whether, when 
there was a bond with a penalty, and also a deed of cove- 
nant, and the plaintiff made no use of the penalty, he 
should be barred of his remedy under the deed of covenant i 
That he took the case of a bankrupt and insolvent debtor 
(as to diis point) to be the same. That when a man has 
two remedies, he may elect [f 3]. That if the plaintiff had 

made 



Cg) C. B. T. 16 Geo. 3. Since re- 
poricd, 2Blackst 1106\ 

[t 42] I have not been able to find 
that case, and, in the case of Best v. 
Barber, B. R. M. 23 Geo, 3. which 
arose on the insolvent act of 1781, the 
contrary was expressly determined. 
^ As it had been in the case of 



a bankrupt, in Trueman v. Fenton^ 
J5. R.H. 17 G, 3. Cowp, 544. See 
also the same doctrine confirmed in 
Cockskot V. Bennett, B. Ri M. 29 
Geo. 3. by Lord Kenyan^ 2 Term Rep. 
763. 765. Vide Ex parte Burton, Cane, 
1744. 2 AtL 255. 



[f 3] But where a party takes one 
security, the law will not raise a 
promise in order to create another for 
him : and therefore when a surety took 
a bond from his principal for pay- 
ment of money for which he had 
made himself liable, and the surety 
obtained a judgment on the bond, and 
took out execution, and afterwards 



the principal became a bankrupt ; the 
court held that the surety could not 
maintain an action for money paid to 
the use of the principal, to recover 
sums paid hy him after the bank- 
ruptcy to the persons to whom he 
had made himself liable as surety. 
Toussaint v. Martinnant, 2 T. R. 100. 

12 
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1 77d. made use of tlie penalty, the case would have been different ; 

v^,,^^^^^ but that, as he had not, he might proceed as often as he 
CoTTEREL pleased for breaches of the covenant. 

against Buller^ Justice^ said, that there were two pleas, one of 

HooKE. which (the second) was upon the deed of covenant. That, if 
the covenant had been the only security^ nothing had happened 
to bar it. That the other plea stated the bond, conditioned 
for the regular payment of the annuity. That the court 
could not, because such a bond appeared to have been given, 
determine the other security to be void. 

Judgment for the plaintiff [t43]. 

[t43] Vide Wyllie v. Wilkes, M. 21 Geo. 3. fw/ra, p. 519- 



lUh'Fcb!' WiLKiNs and Others, Assignees of Brooke, 

a Bankrupt, against Carmichael. 

A captain of a HTHIS was an action of trover, brought by the assignees of 
npoD *hc*°hip** * bankrupt, for a ship, of which the bankrupt was owner, 

for wagf^s, stores, against the captain. Tlie cause was tried before X«ord 
SEfgi^d?"" Mansfield, at Guildhal!,ai the Sittings after M. 19%. 3. 

(h). The defence set up was, diat die captain had a lien on 
the ship for his wages, and for stores, provisions, and repairs. 
A verdict was found for the plaintiffs witli £005 damages, 
subject to the opinion of the court, on a case, which stated as 
follows:—" That the defendant being the captain of the 
ship jlfricOj mentioned in the declaration, bespoke and di- 
rected repairs to be done to the ship, before she set out upon 
[ 102 ] her last voyage, and likewise directed her to be supplied witli 
stores and provisions, for which repairs, stores, and provisions, 
the defendant was liable as well as the owner. That tlie de- 
fendant likewise had wages due to him. "^rhat Brooke^ the 
owner of the ship, became a banknipt, and, after the bank- 
ruptcif and the demand (of the ship) therein after mentioned^ 
the defendant paid the creditors tiieir bills for stores and re- 
pairs. That tiie plaintiffs (the assignees) demanded of the 
defendant to deliver tiie sliip to them, \\ liich he refused^ with- 
t)ut havhig an allowance in his account for his wages, and die 
money he was liable to pay for the bills before mentioned." — 
The question, on die above facts, as stated for the opinion of 
the court, was, '* Whether in this action, tlie defendant could 
be allowed to retain, and have deducted out of tlie damages 
which ought to be given for die value of the ship, the several 
sums mentioned in the case^ or any of diem; or whether 

any 

(h) Thursday, 10 December 1778. 
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any of the above articles were 80 iiir a lien on the ship as to 
justify his refusal to deliver the ship to the plaintiiTs without 
being paid ? If the court' should be of opmion that the de- 
fendant had a lien on die ship for any of his demands^ a non- 
suit to be entered. But^ if they should think that any of his 
demands ought to be deducted out of the damages for the 
value of the ship, then such money to be deducted out of the 
money recovered by the verdict, and the posiea to be 
indorsed accordingly." 

Tlie case was ai^ued, on Friday, the 5th of February, 
bj Davenport, for the plaintiffs, and Baldwin, for the die- 
fendant. 

Davenport argued, 1. That, as to the captain's wages, it 
is settled, that they are no lien upon the ship. Tliis is clear 
fiom the case of Clay v. Siidgrave (i), in Salkeld\^i], and * 
confirmed by Bayley v. Grant (k), in the same book. But 
if he has no lien for his wages he can much less claim any 
lien for any other demand, as repairs or stores; the wages 
being more closely connected witli the ship, than any other 
demand, as they are the considemtion for die' work which is 
done in the ship, and is absolutely necessary to her earnings. The 
different tradesmen, as the ship-wright, biscuit-baker, butcher, ^ 
^c. could not have justified the detention of the ship, if slie got 
bto their possession, and the derivative creditor for their de- 
mands cannot have a better right than them. As to repairs 
done in England, it was expressly determined in the case of 
Watkinson v. BamardistSn (I), that they are no charge upon 
the ship. 2, If the captain cannot justify the detention, nei- 
ther can he be entitled to any allowance out of die damacres. 
A mutual account cannot be settled by a sort of equitable 
set-off in an action of trover. To permit it would be a dan- 
gerous 
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1779. 

WiLKINS 

against 
Carmi- 

CHAEL. 
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(ij B. R. T. 12 JF. 3. 1 Salk. 33. 
S. C. by the name of Clay v. Snelgrave, 
1 Ld, Raym, 576*. 

[1] By the statute of 15 Bic. 2. c* 
3. it is enacted, that the Admiralty 
court shall have no jurisdiction of 
contracts arising by land, yet it is 
permitted to mariners to sue for their 
wagps in the courts of Admiralty. In 
the case of Clay v. Sudgrave, as re- 
ported by Salkeldj Lord Holt is made 
to say that this is expressly against the 
statute^ but that communis error facit 
jus. Surely it is not consonant to 
legal principle to hold that any usage 
or common error can abrogate a 
Statute to any purpose, or give le- 



is 



gality to what an act of parliament 
expressly prohibits. After the case 
of Clay V. Sudgrave, the statute of 
4 Ann. c. l6. § 17. puts suits in the 
Admiralty court for seamen's wages 
very clearly, though by implication, 
upon a legal footing, for Ae words of 
that section are, " That all suits and 
" actions in the court of Admiralty 
" for seamen's wages, shall be com« 
** menccd and sued within six years 
*' next after the cause of such suits Oi 
" actions shall accrue.*' 

fkj B. R. T. 12 W. 3. 1 Salk. 
33. S. C. i Ld. Raym. 632. 12 Mod. 
440. 

rU Cane. T. 1726.. 1 P. WUl. 367. 
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gerous innoyation in the law. Here^ indeed, the defendant's 
demand is such as could not have been set off in an action 
which admits of setting off mutua} debts, because he was otily 
liable to pay, at the time of the cfemand and refusal, but bad 
not actually paid. If he were to be allowed for what lie was 
only liable to pay^ it may prove a great detriment to the bank- 
rupt's estate, because the captain may afterguards refuse, or 
be unable, to pay, and then the tradesmen wiU come upon the 
estate of the bankrupt. 

Baldwin insisted, that the workman who repairs a ship 
has a lien upon it. lliis appears from a case £x fartt 
Shanks and others^ in Atkyns (m), which was determined 
against the ship-wright, on the particular ground of his having 
delivered up the possession of the vessel. Probably, m the 
case of Watkins v. Bamardiston, the possession had been, in 
like manner, relinquished. If ihe workman has a lien, it 
seems to be just, that he should be able to transfer such lien, 
with the possession, to the captain, who is liable to pay him. 
An action could be maintained by the workman against the 
captain, although he had not given the orders. This must be 
on the ground, that the workman has parted with the posses- 
sion of the ship, which he might have detained as his security, 
to the captain. It would therefore be highly unreasonable, 
if he could not secure himself by retaining the ship.-— On a 
question from the court, he said, he did not know of any case 
where it had been determined that a captain is liable for re- 
pairs, if he has not ordered them. As to the general doctrine 
concerning liens, he cited a case Ex parte Deeze (n), and 
Greene v. Farmer (o), and said there could be no reasonable 
distinction in respect to liens between one sort of tradesmen 
and anotlier, between carriers, taylors, ^c. and ship-carpenters. 
If a coachman is sent to the country on a job, with his mas- 
ter's coach and horses,^ and he lays out money in repairing the 
carriage and feeding the horses, he may detain them till he 
shall be paid. A captain can certainly detain the cargo till 
itie freight is paid, and it would be inconsistent that he should 
be bound to part with tlie ship, when he is not bound to part 
with the goods. This case is not different from wh^t it would 
have been, if the owner had continued solvent, because as« 
signees take, subject to all equitable liens and demands against 
the bankrupt. For this, he cited Brown, Assignee of Wil' 
liams, v. lleathcote 6) al, (p), 

Davenporty in reply, contended, that the possession of the 
captain is merely tliat of a servant, to whose skill and fidelity 
the owner entrusts his ship, and that the captain does not, 
thereby, acquire any qualified property. The owner may 

pledge 



fmj 1754. 1 Atk. 234. 

(nj 8 June 1748. 1 Jtk. 228. 



CoJ E. 8 Geo. 3. 4 Burr. 2214. 
CpJ 22 Oct. 1746. 1 Atk. 160. 
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pledge the ship, although the captain is in possession of her, 
but the captain cannot^ at least, he can only hypothecate her 
abroad, and that from th#iieccssity of the case, because no 
personal security can be given. It would be absurb, if the 
owner were to change the captain, to suppose that the former 
captain could retain the ship, and prevent the voyi^e, till his 
account should be settled. He denied that a captain is liable 
for repairs, which he has not ordered. — Lord Mansfiblo 
having asked, whether if a ship is sent to dock, the shipwright 
may detain her, till he is paid? He answered, that it 
is the practice not to receive a ship hito dock, unless 
they are satisfied that tlie owner is a good paymaster, 
which seemed to shew that they do not look to die ship 
as a security. 

Baldwin had instanced the case of attorneys, who cannot 
be compelled to deliver up the deeds and papers of their 
clients, till they are paid; upon which Lord Mansfield 
said that the practice, in tiiat respect, was not very ancient, but 
that it was established on general principles of justice, and 
that courts both of law and equity have now carried it so fs^, 
that an attorney or solicitor may obtain an order to stop his 
client from receiving money recovered in a suit in which he 
has beeii employed for him, till his bill is paid [13]. Sir 
Jame$ Burrow mentioned to the court, tliat the first instance 
of such an order in this court, was in the case of one Taylor 
of Evesham^ about the time of a contested election for that 
borough ; and Lord Mansfield said, he himself had argued 
tbequestion in the court of Chancery. 

The court took time to consider. 

Lord Mansfiexd, now, (after stating the case), delivered 
the opinion of the court, as follows. 

Lord Mansfield,— Notwithstanding the strongest incli- 
nation that the defendant should have satisfaction, before the 
value of die ship is paid over by him, we are not able to find 
a ground upon which we can give judgment in his favour. 
1. He has set up a lien upon two sorts of claim, viz. w^es; 
and stores and repairs. As to wages, there was no particular 
contract, that the ship should be a pledge ; there is no usage 
in trade to that purpose ; nor any implication firom the nature 
of the dealing. On the contrary, the law has always consi- 
dered the captain as contracting personally with the owner : 
on this grouni}, prohibitions have been granted ; and the case 
of the captain ns, in that respect, been distinguished from 
that of all Other persons belonging to the abip. This 
rule of law may have its foundation m policy, and the benefit 

of 
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[13] Vide Rex v. May, infra, E. 19. 
Oco.3, p. 193, 194. Note [26] 
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I And, Welsh v. Hok^ M. 20 Geo* d. 
p. 238. 
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1 779* ^' navigation ; for, as ships inay be making profit and eami^ 
every day, it might be attended with great mconvenience, if, 
on die change of a captain, for misbehaviour, or anj other 
reason, he should be entitled tcJ^eep the ship till he is paid. 
As to stores and repairs, it is a strong answer to that claioi, 
that when the demand was made by the assignees, the paptain 
had not paid. But, if there was any lien originally, it was 
in the carpenter. The captain could not, by paying hiin, 
be in a better situation than his, and he had parted with the 
possession, so that he had given up hb lien, if he ever had 
one. The other creditors had none. If die defendant is 
liable to the tradesmen, it is by his own act. Work done 
for a ship in England, is supposed to be on the personal ere* 
dit of the employer. In foreign parts, the captain may hy- 
pothecate the ship. The defendant might have told the 
tradesmen that he only acted as an agent, and that they must 
look to the owner for payment [f], 2. If there is no liepji 
can there be a set-off? This was no itemot any sort in ac- 
count between the bankrupt fmd the defendant. The ship 
remained in specie till after the bankruptcy; and the conver* 
sion arises from an act done on the specific property of 
the assignees, not of tlie bankrupt. 

llie postea to be delivered to the plaintiffs [i'44}« 

[t 44] Vide Rich v. Coe, B. R. T. IJ Geo. 3. Cawp. 636. 



* Sullivan against Montague. 
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A oerUfiate nPHE dcfendaat, being captain of a man of war, on the 

fi"c*34 ^ ^^* jQt/eftec station, had seized a trading vessel, of which 

Geo. 3.' ^15. Sullivan was the master and owner, as a smuggler. Upon 

'"'^^^w^^^i an information brought in the Vic^Admiralty Court at 

rcqueu7to the Qucbec, Sentence was pronounced against Sullivan ; whert- 

*"* ' !!1m°"' °^ ^yon lie appealed to the superior court of Admiralty at Ha- 

^diwarillng ^if^o^y ^"^^^^ 4»e Sentence was reversed. On the defendant's 

after the acUon retufn to England y jStt/Av^n brought the present action of 

^v"f i i rJl? ^ trespass in this court ; and the trial coming on before Loid 

Senc« it it hap- MaNSFIELD, 

pen be'^ore plea 

peaded, in cafes where the special natter may be given in evidence under the generalisaue.— 
The time of plea pleaded i» to be reckoned from the ei^try of the plea oo the record, not from the 
time of its being dehvercd to the plaintiff. 



[f] a mortgagee pf a ship is not 
liable for necessaries, Jackson v. Frr- 
■oji, 1 H.BL I l^'y nor entitled U> 



freight, Chinnery v. Blackburn^ ihid- 
WT, in not. 
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Mansfield, at Guildhall^ at the Sittings after last Trinity 1779. 
JVrmi and the fact of the trespass being proved, the defendant wv*.«^ 
produced the record (a) of the proceedings on the appeal in Sullivan 
die court at Halifax^ on which was indorsed a certificate of against 
the judge of that court, that there was a probable cause of Moist agvz* 
seizure. The sentence of the court at Halifax bore date m 
May 1776. The certificate indorsed upon it was dated thir- 
teen months later, viz. 21 June 1777, which was posterior to 
the commencement of the present action* 

The counsel for tlie defendant insisted, that this certificate 
ym a bar to the action, and that the plaintiff must be non- . 
suited. 

For die plaintiff it was answered, that the certificate ought 
to have been made at the time when the sentence was pro- 
noonced. 

The jury found a verdict for the plaintiff, with «£l800 da- 
mages, but subject to the opinion of the court as to the effect 
of the certificate. 

The trial had once been put off upon an affidavit on the 
part of the defendant^ that an application had been made to 
the judge at Halifax^ to certify, at the time of the reversal 
of the original sentence, and that the judge then said he would 
certify whenever heshouId.be required. Between the time 
when that affidavit was made, and the actual trial of the 
cause, the certificate had been obtained. 

In the last term, the Solicitor General having obtained a 
rule to shew cause why a nonsuit diould not be entered, two 
questions were made : 1 . Whether the certificate could have 
been granted even at the time when the sentence, on die appeal, 
was pronounced i 2. Whether it could be granted so long 
after the sentence ? 

It was supposed, at the trial, and when the ai-gument came [ 107 ] 
on upon the rule to shew cause, by the couasel on both sides, 
that the certificate had been granted under the l6th section of 
the statute of the 19th of Geo. 2. c. 3i. which consists of two 
branches. ** 1 . Incase any information shall be commenced and 
'' brought to trial, on account of the seiaure of any ship as 
'^ forfeited for illegally carrying goods, or of any wool, goods, 
" wares or merchandizes, as prohibited or uncustomed, or 
'^ illegally carried or exported, or intended or attempted to be 
" exported, or as illegally relanded after having been shipt or 
'* exported upon debenture or certificate, wherein a verdict 
'' shall be found for the claimer tliereof, and it ^all appear 
^ to the Judge or court before whom the same shall be tried, 
" that there was a probable cause of seizure, thejudge or court 
" before whom the said information shall be tried, shall certify 
*f on the record, that there was a probable cause for the 

prosecutor*s 

faj t. e. a coptf, by consent of the plaiutiff. 
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1 779* ^' prosecutor's seiziDg die said ship or goods ; and in sach 

K^Y^ *^ case, the defendant shall not be entided to any costs of 
Sullivan *^ ^^ whatsoever, nor shall the persons who seized 

against '' the said ship or goods; be liable to any action, in- 
MoNTAOus. '' dictment, or other suit, or prosecution, on account of 

" such seizure. 2. And in case any action, indictment, or 
'' other prosecution, shall be commenced and brought to 
'' trial against any person or persons whatsoever, on account 
" of the sei^re of any such ship^ or of any wool, goods, 
'^ wares, or merchandizes, as prohibited or uncustomed, or 
<' as illegally carried or exported, or intended or attempted 
*^ to be exported, or illegally relanded as aforesaid wherein 
*' a verdict shall be given against the defendant or defendants, 
'* if the court or judge before whom such acdon or pro* 
'' secutton shall be tried, shall certify on the said record, 
'' diat there was a probable cause for such seizure, then the 
** plaintiff, besides his ship or goods so seized, or the value 
** thereof, shall not be entitled to above two-pence damages, 
'' nor to any costs of suit, nor shall the defeudant in such 
*' prosecution be fined above one shilling." 

I)uNKiNG, and Xef , shewed cause; and it being urged, 
that the above clause in the statute of Geo. 2. was confined 
to Great Britain , an4 the court being of diat opinion, and 
thinking, also, that it applied only to cases where there had 
been a trial before a juiy and a verdict y the case stood over, 
in order to see whether an^ subsequent act had extended this 
provision for granting certificates to the Admiralty courts in 
America. 

[ 108 ] At the trial, the Solicitor General had applied to Lord 

Mansfield to certify under the second branch of the clause, 
but his Ix)rdship refused, being of opinion that the case was 
not within it, for that it only related to cases where there had 
never been a condemnation [t45]. 

When the argument came on again, (which it did in the same 
term, viz. M. 19 G. 3.) it appeared, that by a clause in the 
statute of 4 Geo. 3. c. 15. the l6th section of 19th Geo. 2. 
is expressly extended to America, and to cases where there 
has either been a verdict, or sentence (a). 

Dunning, for the plaintiff, still insisted, 1 . That the cer- 
tificate could not be granted upon an appeal ; and, Q. Hiat it 
could only have been granted at the time when the sentence u:as 
pronounced. 

The 

[t 45] Vide Renalls v. Cooper, B, R. there has been no information broujstlit 

E. 22 Geo. S. where it was held in the Exc^eguer, for the condemuatioo 

that a judge may certify, under that of the ship, 
second branch of the clause, though (a J 4 Geo, 3. c. 15. § 46* 
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Tie Solicitor Generaly on the other side, said^ as to the 
first pointy that there were no words in the clause of die 
statute of 4 Geo, 3. to exclude the judge in an appellate ju^ 
lisdiction from grantii^ certificates ; and that it would be 
extraordinary imleed, if a person who had taken a ship 
which had never been condemned^ might be protected by 
a certificate, and yet that anodier, who had such good 
ground for seizure as to obtain a sentence in his favour, 
^ould have no such protection, if that sentence was, after* 
wards, reversed. As to the second point, he observed, that 
there were no words in the statute reqiuiing the certificate 
to be made in open court ; that, by the statute of 4 Ann. 
c. I6. § 5. the judge is authorized, where there have been 
several matters pleaded, .to certify whether there was proba- 
ble cause ; but there being no express words requiring this 
to be done in court at the trial, the court of Common Pleas 
had determined, that it might be done after an application 
had been made for taxing the costs ; Cremer v. Dent (b) ; 
that, where the legislature meant the certificate to be made 
at the time of the trial, it b so expressed, as in the case of 
special jurie^ (cj. 

Lord Mansfield delivered the opinion of the court; 1. 
That the judge in the appellate jurisdiction had a power to 
certify, so that the words and meaning of the statute of Geo. 
S, were, that, wherever a sentence was pronounced, the judge 
might certify. That a contrary construction would be at- 
teiided with the absurdity stated by the Solicitor General. 
There could be no certificate in the original court, because 
the sentence was in favour of the defendant, and it would be 
strange indeed if he were to be in a worse situation than if 
that sentence had been against him. 2. That the certificate 
might be granted after the trial. That there were no words 
confining it to the time of the trial, and the case on the statute 
of 4 ^itir: was a strong authority on this point. Hiat the case 
of a sentence by a court of Admiralty was stronger than that 
of a verdict at law, because the verdict is entered, and com- 
pleted, 
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fbj E. 24 G. 2. Barties 141. 4fo 
fd, 1772. 

(cJ 24 G. 2. C.18. § 1- " Unless 
the judge before whom the cause is 



« 



" tried, shall immediately after the 
" trial certify in open court, under his 
" handy upon the back of the record^ 
" &c." [t46]. 



[t46] A certificate under S*^'9 
Will, 3. c. 11 . § 4. that a trespass 
was wilful and malicious, made out 
of courts has been determined to be 
^oid CFord. v. Farr, C. B. E. 28 
Geo. 2. 2 fVils. 21.) though the 



words of that statute are not so 
strong as those of 24 Geo. 2. c. iB. 
nor indeed so strong as the report in 
2 Wils. makes the court state them 
to be. 
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pletedj immediately^ but the sentences in the Admiralty 
court are often not drawn up for months after they are pro- 
nounced. 

His Lordship said^ the rule for entering a nonsuit must be 
made absolute. 

But Dunning having raised a new objection, viz. that, as 
the certificate did not exist at the time of the commencement 
of the action, it could not be taken advantage of on the ge- 
neral issue, but ought to have been pleaded, this question 
stood over, till Saturday the 28th of NovembeTf the last 
day of Michaelmas 7'erm, when it was argued, by Diin- 
ning, for the plaintiff, and the Solicitor General, for the 
defendant. 

As the argument, on this point, turned upon the times, and 
dates of the proceedings, it will be proper to state them. The 
action was commenced in February 1777* The declaration 
was of Easter Term 1777- The plea was delivered on the 
10th of June 1777, but was not entered of record till Hilary 
1778. The certificate, as has been already mentioned^ bore 
date the 21st of June 1777. 

For the defendant, it was said, by the Solicitor General^ 
that the present question came before the coiut in a very 
unfavourable light, for that it amounted to this, whether there 
had been, by die fault of those concerned for the defendant, 
such an omission in pleading, as should, in the present state 
of the cause) render him liable to the amount of <£1800, 
which in reality he was not bound to pay ? But that, even at 
the trial, if the objection had been made, it could not have 
prevailed; or, if Jt could then, it now came too late, lliat 
it was a general rule, that, whatever takes away tlie riglit of 
action, although it arise after the commencement of the suit, 
provided it happen previous to plea pleaded^ iii^y> ^ cases 
where special pleading is necessary, be pleaded in bar^ 
w ithout saying in the plea, that it happened after the bringing 
of the action ; and, in cases where the special matter may be 
^iven in evidence, may be taken advantage of on tlie general 
issue; Bird v. Randal fa). That, by the statute of 4 Geo. 
3. (b), the defendant, tiere, was entitled to give the special 
matter in evidence. Tliat it would have been impossible to 
plead tlie certificate at the trial, in this case, puis darrein con* 
tinuance, because, on looking to the record of tlie plea, and 
comparing it with the date of the certificate, it would have 
appeared, that the matter of defence had arisen before tlie 
plea, which was the last continuance on record. That the 
plea had indeed been delivered before the date of the certifi- 
cate, and that it was^ in the plaintiiPs power, who made up 
tlie record^ to have entered it, either of the term preceding, 

or 



fa J M. 3 Geo. 3. JB. R. 3 Burr. 1344. 
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or die term subsequent to, the delivery ; but that, having en- 
tered it of the term subsequent, and die certificate having been 
granted in the interval, he could not now be permitted to say 
the certificate was posterior to the date of the plea, as appear- 
ing oo the record, and as he himself had put it there. That, 
in actions against executors, if judgments are confessed, after 
the declaration, and before the plea, the practice is, to plead 
them in bar, not puis darrein continuance. That there had 
been a case very lately before Hotham, Baron, in Kefit, 
where a certificate, granted after issue joined, was permitted 
to be given in evidence. That, if it were true that die 
certificate ought, in strictness, to have been pleaded, yet, 
as no objection had been made on that ground at the 
trial, and the certificate, which was then, in fact, given in 
evidence, proved that the plaintiff had no right to recover, 
the court would not suffer him now to profit by a mere slip 
b point of form. 

Dunning, on the other side, insisted, that Lord Mans* 
HELD had given the defendant leave, generally, to move for 
tBODsuit, without saving any particular point; and therefore, 
every objection was now as open to both parties as they would 
bve been at the trial. That, at that time, all concerned 
thought die only act on the subject was the statute of 19 Geo. 
1 'Iliat, as to the argument that this could not be pleaded 
p«ri$ darrein continuance, that depenaed on die fact, whether 
the matter arose previous to, or since the last continuance. 
Bat that his ground was, that, in all events, it ought to 
hare been pleaded; if before the last continuance, in bar; 
if after it^ then puis darrein continuance. He appealed 
to the court, and the bar, whether it was not a general 
rule, that a fact, which if it had happened before the com- 
maicement of the action might have been given in evi- 
nce, must be pleaded if it arise after the action is brought ; 
and sdd it was every day's practice, in actions of assumpsit, 
to plead a release, . when obtained tifter the commencement 
of the suit, although it is to be given in evidence, when 
prior. That the reason was plain, because, by the general 
i^isue, a defendant asserts, that, at the time of commencing the 
suit, some reason existed which should have prevented the 
plaintiff from bringing the action. That, if the defendant 
should now prevail, the plaintiff would be charged with 
<^, for a reason which had no existence when he brought 
his action. That, by pleading die certificate, die defendant 
would have given the plaintiff an opportunity of taking the 
opinion of the court, on the point disposed of on the former 
argument, without the expence of a tjial. , 

The court seemed all to agree, that matter happening 
after the beginning of the suit, but before plea pleaded, 
niight be given in evidence; but Willbs, Justice, ex- 

t)ressed 
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pressed with great earnestness his doubts, whether the time 
of plea pleaded ought not to be reckoned from the time 
when the plea was actually delivered, the date on the re- 
cord being a mere fiction. Lord Mansfield observed, that 
supposing the rule to be as Willes, Justice, conceived it, 
both parties had been guilty of a slip ; the plaintiff in not 
objecting to th^ evidence at the trial ; the defendant in not 
pleading ; and can the court (he said) decide that the plaintiff 
shall be relieved against the one, and the defendant caught 
by the other i 
. The case stood over. 

And now, his Lordship, (after stating the facts and dates,) 
delivered the unanidaous opinion of the court, to the follow* 
ing effect: 

Lord MANS>fELD,-— The question made at the trial was, 
Whether the Judge of the court of Halifax could certify, 
after the came was overf That was the point saved. If the 
court should be of opinion that the certificate was a bar, a 
nonsuit was to be entered. Tlie question was fully ar- 
gued last term, and we were all of opinion, that the certi- 
ficate was a bar to die action. After that opinion was de- 
livered, a motion was made to support the verdict, and on 
grounds entirely new. For it has been objected that the 
certificate ought not to have been read at the trial ; 1. Be- 
cause it did not exist when the action was brought ; 2. Be- 
cause it did not exist at the time of plea pleaded. Tliis 
M'as no part of the question meant to be submitted to the 
court, yet the plaintiff was fully apprized of the certificate 
before the trial, and a copy of it was read by consent. 
The only way in which we could let the plaintiff have the 
advantage of the present objection, would be to grant a 
new trial; but, in that case, the defendant must be let in 
to plead the certificate. This alone is decisive. But, to 
go farther. If the objection hnd been made at the trial, 
we think it could not have prevailed. Actio non goes, in 
every case, to the time of pleading, not to the commence- 
ment of tlie action [f 47]. In the present instance, the 

general 



[t 47] Vide Reynolds v. Beerling, 
B, R. M. 25 Geo, 3. where it was 
determined on a demurrer) that a 
judgment obtained by the defendant, 
against the plaintid', after the decla- 
ration was delivered, and before plea 
pleaded, may be pleaded as a set- 
off, and that, although it do not ap- 
pear that the cause of action on 
which the defendant's judgment was 
obtained, was prior to the com- 



mencement of the plaintiff's action. 
«3* But, in Evans v. Prosser, B. R- 
E. 29 Geo. 3. 3 Term Rep. 186. it 
was dciennined, that a plea of set- 
off, that the plainriff was indebted to 
the defendant at the time of the plea 
pleaded, is bad; and that it should 
state that he was indebted at the 
commencement of the action ; and 
Buller, Justice, said, that on looking 
into the case of Rei/nolds v. Beerling, 

be 
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general issue is given by statute^ and that leaves every de- 
fence open which the defendant might otherwise have by 
special pleading. The certificate is dated the 21st of Jtme 
1777> and the plea was actually delivered on the 10th of 
that months but the plaintiff made up the record, and en- 
tered the plea of Hilary 1778. We think he could not 
have been let in at the trial to contradict the record. Legal 
ficdonsy and relations, can never be contradicted, to />re- 
Ttntyxs6ce, and let in mere objections of form and regu- 
larity [t 48]. If a writ is teste^d the last day of a term, you 
cannot say it issued in the vacation, for the purpose of 
making it void, though you may shew when it re^ly issued^ 
if the justice of the case required it [13]. But, here, the 
plaintiff himself made up the record. Shall he be admitted 
to aver against his own act, by which he has misled the 
defendant? By so doing he said to the defendant, '^ In- 
*^ stead of pleading this matter, you may give it in evi- 
'' dencc." One case was mentioned at dbe bar, in which 
acertiticate granted, after issue joined, was admitted in evi- 
dence ; but it is said that no objection was made. There 
is great reason for considering the certificate, in cases like 
this, as granted nunc pro tunc; but, without giving any 
opinion, now, on that point, as the objection was not 
made at the trial, as it would not have availed if it had 
been made, and as the defendant, if it were to prevail 
DOW, must be let in to plead; we are all of opinion that 
the rule for a nonsuit ought to stand. 

The rule made absolute, [f fi]. 



lie 



1779. 



Sullivan 
against 
Mon- 
tague. 



[ 113) 



he found, that on the point here 
stated, it could not - be supported. 

[F 1]. 

[t 48] Vide Mostyn v. Fabrigas^ 

B.R.M. ^SGeo.S. Corop. l6l. 177. 

[13] Vide, to thia^ purpose, Rex v. 



Mam, Scacc, 13 Geo. 1. 2 Sir. 749. 
Johnson v. Smith, B. R. E. 33 Geo. 2. 
2. Burr. 950. cited supra, p. 62. Note 
[t 30]. Morrice v. Pugh, B. R. M. 
2 Geo. 3. 3 Burr. 1241. cited, supray 
ibid. 



[t 1] In Le Bret v. PapiUon, 4 East. 
502. it was said by Lord Ellen bo- 
rough that this position, that actio 
von goes to the time of pleading, had 
never been cited as law since Evans 
V. Proiser : and in the judgement of 
the court afterwards given, the fol- 
lowing is laid down as the settled 
rale of pleading, ^' that no matter of 
" defence arising after action brought 
'^ can properly be pleaded in bar of 
" Jhe action generally." 



[p 2] In Harris v. James, 9 Bast. 
S2. it was decided that a bankrupt's 
certificate dated and allowed after 
the filing the plaintiff's bill, and be* 
fore plea pleaded, is evidence to sup- 
port the general plea of bankruptcy 
of defendant under 5 G. 2. c. 30. s 7* 
that before the exhibiting plain- 



Tl 



tiffs bill the defendant became a bank- 
rupt, and that the cause of action ac- 
crued before he became a bankrupt. 



The End of Hilary Term 19 George III. 
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Wednesday, 
fist April. . 

If an attorney it 
■truck off the roll 
onhUownappli- 
catioQ, and after- 
wards called to 
K\fi bar, the court 
will not give him 
IcMve tn be again 
put upon the roll 
of attorneys. 



Ex parte Cole. 

CO WPER moved, on the part of Coky who had fonnerlj 
been an attorney of this court, and had, at his own desire, 
been struck off the roII| and was then called to the bar, that 
he might be again put on the roU of attorneys. The court 
refused to comply with tlie application, there being no in- 
stance of a barrister being admitted an attorney. They said, 
he ought first to have applied to his society to be disbarred 
[t'49]. 



[t 4^9] r»^« Moody's Case, C. B, T. 
16 Geo. 2. Barnes, quarto cd. p. 42. 
where an attorney, having, at his own 
instance, been struck off the roil, and 
having been put into the commission 
of the pra^e, and made a commissioner 



of the land tax, and having moved to 
be restored, on an affidavit, setting 
forth his reasons, the motion was 
granted, he consenting to take no ad- 
vantage of any action pending, if there 
should be any. 



CASES tN lilASTER TERM, ftc. 




against Brown. AWtanccbe- 

° • tweeh the naiiA 

of the attorney 

nnHE plaintlflF having sued the defendant ih an action L'JJ^^rjhTdccia- 
^ for usury, and havmg obtained a Verdict, and judgment, ration, may be 
in this court, tlie defendant brought ^ writ of error, in the ^fn'^I'hViimc 
House of Lords, and assigned for error, that the attorney who in the warrant to 
had appeared on record for the plaintiff had no warrant from t»»tinthededa- 
him. In the kst term, pending the writ of error, the plaintiff li^tio?/, after er- 
obtained a rule to shew caiise why the judgment roll- should ^^ brought and 
not be amended, by Mriking out the name of ^^ Robert tigneii for error. 
Mayes," in the plaintiff's warrant, and inserting that of " John 
StaDlefordr 

Davenport no^ shewed cause, and contended, that there [ 115 ] 
is no instance of such an amendment being made after error 
brought, especially in a penal action, unless where the plain^ 
tiff in error has been guilty of laches (a). Even the omis- 
sion of the Ciuistian name of the attorney, in the warranty 
has been held to be bad, and to make it no warrant (b). A 
warrant of attorney must be entered, which cannot be 
doneafter error brought; as was decided in a case in Dyer, 
r. 6 Eliz. (c). To alter both the Christian name and 
simame of tlie attorney in this case would be making a new 
warrant. 

The Solicitor General, for the nde. Contended, that the 
distinction where there has been lacftes on the part of the 
plaintiff in error, has no foundation in reason, and that the 
cases cited by Davenport were decide on grounds which go 
to the discretion, not the power of the court. In a case in 
Moore (d), an amendment was allowed in the name of the 
attorney, after error brought ; and in the case of Uenriques 
^* The Dutch West India Company (e), it was determined 
that a warrant of attorney may be entered at any time, 
pendente lite. As to this being a penal action, since the 
mistake was merely in form-^the blunder of a clerk — he did .'~ 

not conceive hat could make any difference [^]. Li Sedg^ 

wick 



(a). Dyer no. pi A>%. 

(b) 1 Roll Abr. 5?89. (H).p/. 3. 

fcj Dyer 230. b. pL 58. 

CdJ Heley v. Rigs, Moore 711- 

fej B. R. T. 2 G. 2. 2 Stran. 807. 
ZLd.Raym. 1532. 

[<S5*] In GoJ" (qui tarn, &c.) v. 
Popplaveily B.R.M. 29 Geo. S. 2 
TmnRep^YOj. the court said, there 

Vol. I. 



was no difference between civil and 
penal actions as to amendments at 
common law. But as the action (for 
usury) had been depending four years, 
they would not permit the sums and 
dates in the declarations to be amend- 
ed, as it would, in effect, amount to 
leave to bring another action, after 
the time limited by law was expired. 
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wick ▼. Richardson (f)^ it mths hpld, that penal actioos aie 
within the statute of 32 Hen. 8. c. 30. and that a disconti- 
nuance in such an action is, by force of that statute, cured 
after verdict ; and in Philips v. Smith (g), which was a penal 
action^ a mistake, in- the additiop of me defendant, in the 
warrant of attorney, was amended after error brought. John 
Stofleford is the name tit the memorandum of the declor 
ration, according to which the amendment may be made 

The Rule made absolute. 



Cf) C. B. T. SWSfM. SLet. 
374. 

CgJ B.R.M.5G.I. I Stra. 1 36. 

( 1 ) In the case in Moore^ the attor- 
ney was called, in the warrant, John 
Keeling^ and, in the declaration, Wil' 
liam Keeling^ and the amendment made 
was to alter William to John. The 
court allowed the amendment, on the 
ground, that by intendment, the war- 
rant of attorney is antecedent to the 
declaration. The present case was 
just the reverse ; and, if there is any 
weight in that reason, it rather made 
against the amendment in this case. 
In Short v. Ci^n^ £xr. B. 
[ 116 ] ii.£. 11 G.3. (h\ theccmrt 
amended a judgment by 
changing it from, *' de bonis propriisy* 
to ^^ de bonis tcstatoris si, SfC," after 



error brought, and an argument in the 
Exchequer Chamber [<&*] . In TuUj^ 
V. Sparkes (ijf on a writ of error io 
the Exchequer Chamber* it was as- 
signed for error, on a judgment, on a 
demurrer to the plea, that the damages 
occasione detentionis debiti were not 
said to be awarded exassrnsu suo; and 
Pengelleyy Chief Baron, having sonic 
doubts whether the case was within 
16 4- 17 Car. 2. c. 8. § 1. the court of 
B. R, was moved, and amended the 
judgment in the original record, and, 
the transcript being afterwards amend- 
ed, the court of Exchequer Cham- 
ber affirmed the judgment. '^*d€ 
infra^ Rex v. Lyme Regis, on the pro- 
secution of the Hon. Henry Fane^ p. 
135. 



fh) 5 Burr. 2730. B. R. E. 27 Geo. 3. 1 Term Rey. 

[<l>] And even after the record 78?, 3. 

has been sent back from the Exchc- (ij 2 Str. 867- 869. 2 Ld. Raym. 

quer Chamber. Green v. Bennett, 1570,1571. 



8aiturdH^,24th 

April. 



The King against Wavell and Otliers, 



A ijtc cannot u npHIS was a rule to shew cause, why a rate for the relief of 
SontJ^iISrrowed -** the poor of the parish of Effingham, in the county of 
to rrpairandre- Sumf, and an ordcr of sessions continuing the rate, should 
bujidawork- ^^^ j^ quashed, on the ground, that the parties applying for 

the rule were over-^ated and over-charged. The court of 
quarter sessions had refused to state a special case, but the 
counsel for the appellants being of opmion that die rate 

would 
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would appear to be bad from the titles they removed it, by 1779. 
ttrtwrarif into this courts and obtained the present rule. The >«^v"^^ 
title of the rate Was as follows : T he King 

** Surry, to wit. An assessment on all and every the oc* against 
** cupiers of lands and houses, hi the parish of Effifg^ Wavell* 
" haniy for tlie necessary relief of the poor, and towards 
^ payment of money borrowed for repairing and rebuilding 
" the ZDorkhouse" 

The objection being stated to be, that, upon this title, the 
rate appeiured to be made for a purpose not within the statute 
of 43 El. c. 2fc viz. towards payment of money borrowed^ 
&c« WiLLES, Justice, observed, that the ground, in the rule, 
was only, that the parties wefe over-crated and over^-ckargedf 
and seenied to doubt whether, upon a rule so worded, tiie 
court could go into the jurisdiction, or right to rate; but 
the Solicitor General answering, that they were over-rated, 
and over-charged, to the amount of thflt part of Ae sum as- 
sessed which was to be applied to the repayment of the money 
borrowed^ the counsel in support of the rate proceeded to 
shew cause against the rule. 

Dunning, Lade, and Rous, for the rate — The Solicitor 
General, and Mingay, on the other side. 

In support of the rate, it was contended, that it was umie* 
eessary to have said more in the title, than ^' A rate for the 
" relief ofthepoor^* and that the acts and orders of ma« 
gistrates, (except convictions,) are entitled to every intendment [ 117 j 
from the coort that can support them, and, therefore, the 
court would intend the whole money to have been assessed 
for the first purpose expressed in the title, if it should be 
thought that the other was not within the statute, and would 
reject the additional words, as surplusage. If the present 
objection was founded in law, the proper method of getting 
at it would have been by an appeal nrom the allowance of the 
overseers' accounts. However, this purpose, of building or 
repairing a workhouse, was manifesdy within the spirit of the 
statute of Elizabeth, since it would be vtk vain to provide for 
the sustenance of the poor, without being able to fiimish 
diem~^th a lodging, it did not appear, on the face of the 
rate, but that the money might have been borrowed within 
the year, and, therefore, it was incumbent on the persons com- 
plaining to shew that a rate cannot be made for the repay-^ 
ment of money borrowed for bmlding a workhouse within 
the year. There is a clause in the act (g), authorizing the 
pansb-officers to build houses on the waste for lodging the 
poor, and directing the money for that purpose to be levied 
m the same manner as what is before (h) directed to be raised 
for the relief of the poor; and such power in the parish-offi- 
cers 

(^)§5. (*)§1- 

K 2 
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cers is clearly recognbed and confirmed by subsequent sta- 
tutes (i). 

On the other side it was said to be a general rule without 
exception, that parish-officers cannot . borrow money for any 
purpose whatever. '^The inconvenience of vesting such an 
authority in them was manifest ; for new inhabitants might 
be called upon to pay money borrowed before they become 
parishioners, and for purposes from which they could derive 
no benefit ; in order, for instance, to repay money employed 
in building a workhouse, which may be &llen to ruin at the 
time of makuig the rate. It was determined in Tawnei^s 
Case (k)f that there is no power to re-imburse an overseer 
for money he may have advanced on account of the parish ; 
that he can only do it himself by a rate made within his 
year for the relief of the poor. It was impossible that the 
court should intend that the rate was not made for the very 
purposes expressed on the face of it, by the persons who 
nlade it. The court could not suppose, that no part of this 
rate was for the money borrowed, or consider that part of die 
title as surplusage. In the case of Rex v. Rebow (I), the 
rate was both for the house and tlie tolld, and the counsel, in 
support of the rate, contended, that, as die house was clearly 
rateable, the court, if they should be of opinion that the tolls 
were not^ would intend that the whoFe was assessed for the 
house, ratlier than quash the rate; but the court would not 
listen to this argument [2]. The present objection would not 
Aiave been competent, on an appeal from the allowance of the 
overseers' accounts ; for in such case, nothing can be objected, 
but that the money has not been applied to die purposes for 
which the rate Mas made. 

Lord Mansfield absent. 

WiLLEs, Justice^ — Can we reject as surplusage what is 
ft material part of the title of the rate ? If we cannot^ is a 
rate, to repay money boiTOwed, good ? Tawneys Case is iu 
point to this, that a rate cannot be made for the express 
purpose of rc-imbursing an overseer for money advanced by 

him 



(i) peero. l.c.7.§ 4. 

{k) H, 2 Ann, 2 Ld. Raym, lOOJ. 
2 ^alk. 531. 6 Mod, 97. S. P. Rex v. 
Churchwardens of RothtYhithe^ M, 11. 
G. 1. 8 Mod. 339. 

(/) M, 13 Geo. 3. Bott. Jppend, 
384. 

[2] By the report of the casein 

Bott. (loc. cit. p. 38(x.) Lord Mans- 

Jicld is made to say, ^ They have not 



it 



u 



rated the house^ they have rated the 
tolls \*' and it is expressly stated in 
a m!inuscript note which I have, 
that the court observed, that it was 
not set forth in the case, that Retforo 
was rated for the house, but only for 
the tolls. There is probably, there- 
fore, some inaccuracy in the account 
here given of tlie argument in that 
case. 
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him, even within his year [f1]. As to an appeal against the 
overseers' accounts, is a parishioner to be obHged to pay 
money, and to be turned round, in that manner, to get it 
back, if levied without authority ? The rate cannot be sup- 
ported [f «]. 

AsHHURST, Justice^ of the same opinion. 

BuLLER, Justice, — ^This rate imports to be made for two 
purposes, and we are desired to consider it as only made 
for one. I conceive, that a i-ate cannot be made for money 
[f 1] borrowed, even though within the year, Tawn^^s 
Case goes that length; for it i» not confined to the rruindamus. 
li it were otherwise, the inconvenience might be very great. 

[' 3]. 

The rule made absolute. 
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1;^ROM time immemorial, there hath been paid to the 
corporation of Lotidon, for their use, a toll or duty of 
one farthing on the quarter of com, by all persons, not 
being free of the city, importing corn into London, or 
die liberties thereof, coastwise, eastward of London Bridge, 
except from the Cinque^rts, or the county of Kent^ 
Freemen are exempt from diis toll ; and such freemen as are 
com-^tors cluim a right to have the duty coUected on all com 
consigned to them in London, to be sold on account of their 
correspondents, although such correspondents be not freemen^ 
returned to them. I'he corporation insist, that thejf are en* 
tided to retain the duty paid for such com, the property of 
strangers, though consigned to freemen^factors. To try this 
question, the present plaintiff, being a freeman-factor, brought 
an action for money liad and received to his use against the de- 
fendant, who was^he city officer wlio had collected the duty on a 
quantity of com consigned to the plaintiff, but which was the 

property 



Tuesday, 27th 
April, 

On a demurrer 
to evideDce, 
every fact which 
the jury could 
infer, in favour 
of the party of- 
fering it, from 
the evidence de« 
murred to, is to 
be considered as 
admitted.— A 
corporation hav- 
ing a customary 
duty on com im- 
ported, it is a 
good custom, that 
factors free of the 
corporation shall 
receive to tbtir 
own me, that 
partcf the duty 
which arises from 
com consigaed 
to them as fac* 
tors. 

[• 119 ] 



[f l] It seems clear that overseers 
may make a rate to reimburse ex- 
pencrs incurred uithin the year* IL v, 
Goodcheap, 6 T. R. 159. -R. v. 
Micklefieldj I Bott. 92. 

[v2] But if the title of a rate is 
good upon the face, the Court of 
King's Bench will not quash it be- 
cause the sessions, in a case stated, 
represent that part of the money men- 
tioned therein was raised for an illegal 
purpose ; but will leave the party to 



his remedy for the future misapplica- 
tion by appeal to the overseers* ac- 
counts. Jt. V. Mat/or^ Spc, of Glou» 
tester, 5 T. R. 34^ 

[p 3] By 41 6*3. c. 23. s.g. over- 
seers may make rates to reimburse 
preceding overseers^ money advanced 
during a time when no rate was made, 
or pendingan appeal affecting the whole 
rate, or under which it might be 
quashed. 
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1 779. pi^pertT of a non-freeman. The cause was tiiedy at GuiUU 

^ * haUf before Lord Mansfibld^ at the Sittings after Trtnt/u 

CocKscDGE ^^'*''*i 16 ^^' ^* when a verdict was found for the plaintiff. 

against ^ Michaelmas Term foUowing,^ the defendant obtained a 

Fai^suaw. ^^ for a new trial, and, on the day for shewing cause, Lord 

Maksfi kld reported the evidence^ in effect^ as follows : 

The counsel for the plaintiff called, 
. Benjamin Green, who said he bad been an officer of the 
customs 46 years : he had particularly known the toll of the 
farthings, from the year 17^9, to th^ year 1751. During 
that time, they were always returned, when the com belonged, 
or was consigned to, freemen. He remembered th^ 
were always returned to Sir John Tttompsou, and to Alder- 
man Nelson, 

Joseph Fisher^ aged 75, said, he had been in the corn-trade 
for 50 years. The farthings had always been returned to him 
as a factor. He had been clerk to Sir John Thompson, and 
always understood the exemption to extend to freemen as fac- 
tors.-r*On his cross examination, he said diey always charged 
the farthings to their correspondents. 
[ 120 ] William AndersorCh evidence was to the ^ame purpose, 

He said, he liad been a clerk to Alderman Nelson, who never 
' dealt <m his ovm account, but solely as a &ctor. That Nel- 
son*s dealings were to a great amount, for that be sometimes 
sold 5000 quarters in a ^y, and he always had th^ farthings 
returned. 

IVilliam Read, clerk to the defendant, said, at first, that 
the fiirthings were never allowed to. factors, and that h^ would 
^ not have allowed them if tlie persons claiming had declared 

that the corn was conngned on commission. But, on being 
pressed, he acknowledged that he never knew the question 
asked, whether the person claiming the farthings was, or was 
not, a factor. Helcnew Nelson to be a factor, and had re- 
turned the farthings to him, to the amount of <£lOO in a year. 
When the demand of a return of the farthings was made, the 
froeman making the demand used to write thus (in what i^ 
called a certificate). " jfor your humble servant," or, " on 
*^ account of your humble servant," He knew that nineteen 
out of bven^ parts of tlie com soW in London, was sold by 
commiiision, and he knew . of no instance where freemen had 
paid the duty. He had known the duty amount to <£llOO in 
a year, but it was now reduced to ^200. 

Richard Reed said he was clerk to Messrs. Wear and Toy* 
lor, com*factors. They had always paid the duty, before they 
took up their freedom, and never since. On proof of their 
being freemen, the farthings had always been returned, with« 
put further enquny. — On his cross examination, he said, 
they always charged die farthings to their correspondents, in 

this 



IN THE NINETEENTH YEAR OF GEORGE IH. 120 

tbisoManer; " for the farthing,^ and not *^ paid for the 1779. 
farthmg.*" ^-^v-^ 

There was no evidence proc||iced on the part of the de- Cock.se As 
fcndant. against 

His Lordship said, he had told the jury^ that the whole Faksha'w. 
depended on Ae usage : diat the jEactors charging their corre- 
spondents the farthings did not attidunt to. a decisive acknoMr- 
ledgment, that the city was entitled to theiii. It hught raise 
a question between them and their employers. Tfa^ practice 
of adling by commission/ may have been as ancient as this 
duty; a^y if in the original grant of the duty, there was an 
eaemption as to all com consigtied to freemen, such exemp- 
tion would be good. 

Wallace^ BoUofif and BuUer, shewed cause agidnst the new 
trial.— They contended, that the evidence was iri^istible. The 
reason of dbe exemption, at first, mkht have been to encou- 
rage freemeato become importi^s of com, or to induce men 
to purchase the freedom of the city. It was not trae, as had 
been ivgfedj «t the trkl, that such an exemption was as brofid 
as the grant; fornon-freemen na^t import com, either on [ 121 ] 
Aeir own account, or as factors; and diey, in either caie, 
must pay the duty. 

Glynn, Serjeant, Dunning^ and Davenport^ in snpport of 
the rule for a new trial, observed, that, if tne plaintifi^s claim 
were to succeed, the duty, which, according to Read\ evi- 
dence, had already snnk from £\ 100 a year to «£200, would 
vety soon be reduced to nothing. Some of the ceitificates 
rted at the triid stated, in explicit words, that the freeman 
had the property of the com in him, for die expression made 
use of ni'as, " being mine/* or, " bein^ my property.^* It 
was clear the collector had understood them all m that sense. 
The exem(Hion claimed would 'amount to a breach of the 
inA taken by all fireemen of LoTidon, viz. '^ Ye shall 
^ colour no foreign ^oods under, or in your name, whefeby 
'' the king, or this city, might or may lose their customs Or 
'* advantages." By '* foreign goods/* in the oath, were 
meant the goods of non-freemen, and the attempt of the 
plaintiff was to colour such goods, whereby the city would 
lose its customs. At all events, die plahitiff could not main- 
tain Ibis action, for the money paid for the ferthin^ by the 
captain of the vessel in which the com had been imported, 
if to be returned at all, must belong to the consignor, 
and was had and received to his use, not to the use of the 
consignee. 

Lord Mansfield, — This is a matter of value, and the 
question is of importance ; therefore the court will take time 
to consider of it. Independent of the oath, there is no 
doubt but that colouring goods would be a fraud. JBut the 
aigument founded upon the oath turns in a circle. If the 

K 4 ■ • ' custom 
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X 779« custom extends to factors^ as well as to owners, then a pertfon 

\^sy^/ cannot be said to colour goods, unless he covers with his own 
CocKSEDGE name corn^ which he is neither owner of, nor employed to 

against sell as a factor. The words *^ foreign goods," in the oalh» 
Fan SHAW, certainly mean the goods of non-fre«man. If anew trial 
is grapted, it can only be^ eitli^r ^n. th^ ground of apparent 
frauds or because such , an exemptipa a^. is claimed by the 
plaintiff cannot be supported by any u^age^ To say this, 
would be to decide the.cause completely against the plaintiff; 
whereas,^ if we should not g^ant a new trial, the city of 
London will not be ppnpludecl by the present verdict. 
They will oql^ haye {lie . disadv^ntsig^ of a recent, verdict 
against tlieni, m cas^ they sliould try the auestion again in 
. another action. 

Aston, JusticCf^r-By thestaUite qf 1 H^^. 8* c.,5. (m) it 
is enacted, '^ That no citizen of London, or odb^F«die king's 

I I4? J << subjects inhabiting the Cinquerporf^, or fgay oth^r beiiig 
'' free of prisage pf butlarage of w^nes, by grant, custom, 
'' or Qtherwbe, custom no wines ,of ai^ per^n or persoiv, 
^' not being free of any pris^g^ or bfitlarage,'' 3y a charter 
of 1 Ed. 3. the king bad gfs^ited tp the .city of Londfmf 
^' Quod de vinis^citium nulla prisajiat, 9ed perpeiui ind^ 
*^ esseni quieii" The object of the statute of Ilen^ d« 
f:Iearly was to prevent the abus^ pf that privilege. . Now the 
words ip die oath taken by freemen, have ne^Iy tlie iMune 
import as to alf goods, as those of the statute have as to 
wipes; and when we compare the yrords qf the cliarterand 
of the statute together, it heems tl^at non^ but freemen, fqr 
their onn wines, are exempted frpm pri^^e. In the case of 
The King ^ TValler v. Hanger, reported in Buhtrode (h), 
the question was, Whetlier the defendant, as executrix of a 
citizen of London, was exempted from prisage of wine which 
had belonged to the testator, and Mas shipped in bis life-tm€, 
|>ut not uidoaded till aft^r his death? Ulicre was.iio deciMon, 
the court being equally divided , but it is laid dowi| by Dod" 
deridge. Justice, (although he was pf opinion with the defend- 
ant,) that, to be entitled to the excniption, the party must 
have tlie whole propeity (0). In tlic. present case, therefore, 
if it stood clear of uninterrupted ^3%e, I shpuld ^iul( there 
would be great deal in the objectiou. It b observable, tliat 
there are none of the notes or ccrtiiicate^ which expressly and 
confessedly state the goods to have come to the parties as 
facte rs. I'he parol-evidence is, that the exemption dtpes 
extend to freemen-factors. The point to be determined isy 
To what extent the constant usage has been carried? If there 
should be a new trial on that ground, die opinion of the 
court in granting it will not occasion any bias in the second 

■""■ ^ i«d 

(m) § 6. («) B. R, H*12 Jac. 1. 3 Bulst. U 

(0) Loci cit. p. 17* . 
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Lord Mansfiblb, on the day following, declared the 1779, 
opbion of the court as follows: v^p»^^ 

I left this question to the jury, on the foundation, that ori- Cocksedgs 
gioaily, the exemption might have been as to all com con- a^inst 
signed to freemeni either on their own account, or as factors. Fanshaw. 
As there were no traces on the subject, in writing, die qua^ 
tion for them to try wad, Whetfier the usage had been such, 
as to warrant both the claims? The evidence of usage 
was extreoieiy strong, jt appeared, that, for .fifty years, the 
privilege had been considered as extending, bonafikf to bodi 
cases; and we cannot suppose, that, dqrii^ that tinie> oae [ 1^3 ] 
iialf of the city were fools, and the other kqaves. Witnesses 
swore that they always imderstood the exemption to extend to 
both cases. Several things which have been urged do nbt weigh 
nitlt me against the usag^; for instance, the argument drawn 
from the exemption relative to prlsage, for the words creating 
that exemption expressly confine it to the wines of dtizens^^ 
" De vims eiviumr The oath proves nothing; because it 
still leaves the question to be, Whether this is colouring 
foreign goods, or not ? The gradual diminution of the in- 
come from this duty is equally inconclusive. There has^ <^ 
late, been a scarcity of com in England^ and a great deal 
has been imported from abroad, whidi is a thing formerly not 
known. Yesterday, after the afgument, I revolved the 
question in my mind, on the nature of the claim, and the 
presumption upon which it must be supported ; viz» that the 
exemption m^ht have commenced with the grant; and it 
seemed to me next to impossible from the nature of the 
thing. It is an exemption in favour of citizens, from a duty 
granted to the city of London. Such an exemption must 
relate to something which a citizen must otherwise liave paid. 
But that is not tbie case ; for the citizen-factor would not 
have paid any thing. If the citizen-factor were to take the 
benefit to himself, then the exemption would in truth operate 
as a grant, for the owner would have the duty to pay, and 
the factor would receive it, instead of the corporation* 
Either the freeman must allow the fartlungs to his employers, 
and then this would be an exemption in favour of owners, not 
freemen, and inconsistent with the grant to the city, or else 
he is entitled to receive it for his own benefit, and then it is 
a grant to him. Therefore it strikes ine as a thing which 
canupt be supported by way of exemption. This however 
is not an objection in point of law. it is matter to be left 
to a jiuy ; for, if they find the exemption to have constantly 
existed in point of fact, it must operate as evidence of a grant. 
But this distinction not having been particularly pointed out 
to the jury on die last trial, it is proper that the cause 
should be reconsidered. Therefore we are all of opinion, 
that there should be a new trial. 

The 
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md. '^^ ^^^^ ^'^ cflitie on at the Sittings after Michadnua 
^^^^ * Term, 17 Geo. 3. when a verdict was i^in found ibr the 
CocK$ED6t P'!"*'^^ "*^ ^ Hilary Term, 17 Cteo. S. a rule was ob- 
aoainst ^^d to Aew cause, why the last verdict should not be* set 
Fakshavt. ^^^ ^^ ^ ^^1^ ^1*1^ granted, which came on to be aigued 
[•124 ] -oo Aa 8th February, 1777. 

Lotfd Mansfield stated tfie evidence on the second trial 
as follows: 

Betyamn Green said, diat the daty was always repaid to 
freemen ; and no questions were adted, whether the com 
was their own, or only consigned to them as fSeu^tors. He 
bad known Wormley, who was receiver of the duty for a 
lessee of the- corporation, from the year 1700, and he had 
told him that the practice was always to return the far- 
things. Alderman Thompson and Sir Crispe Ga$cmgne 
were known to be iactora, and they had £ returned. 

'The method was, that the factor came and said, '' I am a 
''^ corn-factor, there is die copy of my freedom, you will 
** aceept my bills, and return the fardiings*'* ITie under- 
standuig of the officer was, that the factors, as such, inhere 
entitled to the return. He never knew of any suspicion of 
fraud or abuse. 

Jdsepk Fisher had known the trade 00 years; and, in 
addition to his evidence on the former occasion, said, that he 
had heard many old people talk of the privilege belonging to 
free^factors. 

ffitHam Anderson and Richard Reed gave flie same testf- 
monv as on.the former trial. 

Alt the plaintift *s witnesses said, that many factors had 
taken up their freedom for the sake of this privilege, and 
had paid the city £30 for it. 

On the part of the defendant, the freeman's oath was 
read 

WiUiam Read, who 'was now produced on the part of the 
defendant, said, that since the matter had become a subject 
of dispute, the^ had understood the claim of exemption to 
relate only to com which was the property of the freeman 
himself. However, nineteen out of twenty of the dealers in 
com were factors, and so understood to be. There had 
been no dispute till the present. He bad conceived the re- 
payment of the farthings to factors, as such, to be wrong, 
and had mentioned his sentiments to the defendant, and he 
to the corporation, which was- the occasion of the present 
litigation. 

One Gimbett said, he had been a fiictor £0 years, and a 
freeman part of the time. That he had been told, that if 
he were a freeman, he would be entitled to have the jfarthings 
returned, and yet to charge his employer for them. If he 
had not thought so, he would not have paid what he did, vit. 

i:so 
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£S0 l(k. for hb freedom. Wear (p) bad told hini^ that he 17?9|. 
thought they were all fonwom;* but, two or three years after- v^v^/ 
war^ Wear became a freeman, and tfaeq be looked upon Cocksedob 
the exemption as his right. The witness could not say he against 
wss satisfied; and, after some time, he used to write in his Fanshaw* 
certificates^ ^^ Receive such and such com, finom such a [ ^1^^ ] 
" ship," without saying, ^ mine,'' or " my com," He 
mentiooed the truth to the corporation, but they made no 
difference, whether the certificates were m one form or 
another. 

Many notes or .certificates were produced, in which the 
words concerning the com were, '' i$ mine,^^ ^* belonp 
^ to me," '* on my aceaimt,'* **Jhr your humble servant^. 
and there were none which specified that the com was coi^ 
signed. 

After having reported the evidence, his Lord Aip said : 

For the plaintiff it was contended, that the usage was evi* 
dence of an original grant from the crown or parliament 
That, in the original grant to .the corporation, there might 
have been a proviso, that, whenever com aiibject to the 
duty should be consigned to free-factors, they should be en^ 
tided to receive the farthings to their own use. That, if 
diere was any doubt whether that could be the origin of the 
exemption, it might have arisen from a subsequent fpant by 
the city to the free-factors, or an agreement between the city 
and them. I told the jury that the ground on which we 
had granted a new trial was, an intrinsic objection to the ex- 
emption ; that the practice might have commenced in fraud, 
and yet have been carried on tairly afterwards; that it must 
have been an exemption as to factors, in the original grant 
to the city, or an original grant to die factors ; that there 
could be no exemption, unless in favour of persons other- 
wise liable; but here the frtctor would not have been 
liable, but the owner, and he was not exempted. As to its 
being a grant, I told them, I had never heard or read of such 
au instance as a grant to factors ; but that this was matter 
of evidence ; I &A not know of any law against such a 
grant; and, upon the whole, I left it to them to consider, 
whether they thought the usage coeval with the right of 
the city to the duty. Mr. IVallace suggested to me, 
that I had omitted the other ground, that the exemption 
might have originated in a subsequent grant from the 
city, or an agreement with them; but, thinking this 
origin less probable than the other, 1 said no more to the 
jury. 

lYdlacey Boltony and Buller, again shewed cause. — Dm^ 
ning and Davenport on the othec side. 

I'or the plaintiff it was urged, that no usage was ever so [ I2S ] 

clearly ebtablished. There was no deception or frmid on the 

part 

(pj Mentioned supra^ p. 120. 



18« IN THE NINETEENTH YEAR OF GEORGE III. 

i77d 'part of the factors, nor ignorance on the part of the aty. 

y^^ The only ground left for the defendant was, the supposed 
CocKS£DG£ ioapossibiUty that this usage couid have a legal origin. But 

'usainst '^ might be considered as beneficial to the city, being an 
Fanshav, encouragement to the importation of com, and there was 
nothing to hinder the crown from granting part of a duty to 
a' corporation, and the rest to particular members of that cor- 
poration ; nor was it impossible that die city, subsequent to 
the grant of the duty, might have agreed with the freemen- 
factors, that they should have the duty on corn consigned 
to them^ The temptation, which tluK would hold out to 
purchase the freedom of the city, was a( reasonable induce- 
ment to such an agreement. In the case of The Mayor and 
Commonalty of Linn Regis v. Taylor^ it was held to be a 
good custom, that freemen, being proprietors of ships, though 
not separately incorporated, might dig gravel in a manor 
which had been granted to the corporation (q) ; and, in a similar 
€ase, « few years ago, it was ruled at iVf&i Prius^ that the 
jcaident freemen of Newcastle might claim an^xclusive ri^t 
in the town moor, against the members of the corporation 
«t large. The objection, in the present case, arose, from 
confonnding prescriptions and customs, the former of which 
must have a legal oiigKn ; but <histoms needs not ; Gaieward's 
Case (r), Pinery title Custom, Archer v. Bothenham (s), 
Day V. Savage (t)^ Potter v. North (u). All customs vary 
from the common law, and the very idea of a custom is, that 
its or^in cannot be traced. As to the supposition of fraud, 
the onus of provii^ lay upon the defendant, but diere Mas 
as much reason to presmne fraud against the duty, as against 
the exemption. 

For the defendant, it was insisted, that die practice of 
the frictors was nothing else but colouring the goods of non- 
freemen. All the notes held the com out as the property 
of the factor. If the city did formerly know of tlie abuse, 
without correcting it, that was no resiaon why it should 
not now be corrected. While the frauds of the factors 
were kept within bounds, they vpere not inquired into, but 

[ 127 ] as they had increased so much to the detriment of the city, it 
had become necessary to check them. No qiusticHis were 
asked of the factors, because the notes were contrived to 
answer the questions which might liave been asked. The idea 
of an exemption^ which was the only ground on the iir:(t 

trial, 

Cq) C\B. .V. 35 Car, 2.3 J^t». l60. Cr) C. B. H. 4 Jac. 1. 6 Cro. 5p. h. 

There must be «oinc mistake in the CsJ C. B, H, 6 Anni 11 Mod, 148. 

report of this case; for, though it l6l. 

states the whole court to have held the (t) Hob, 86. 

custom good, it concludes that judg- (u) 1 Ventr, 383. 38(i. 
mcnt was given for the plainiift's. 
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trial, was abandoned on the second, as not ^pable of being 1 779. 
maintained; but the supposition of the privilege churned, v^^/^ 
being pert of the original grant, was equally untenable^ be- Cocksbdgb 
cause the importation of com into the city must have been against 
of a mudi earlier date than tlie existence of factors. It was Fanshaw. 
the interest of the corporation, that freemen Aould have an 
exemption for themselves, because this rendered it a desirable 
thing to purchase the freedom of the city ; but it was not 
their interest, that the free-factors should be entitled to re- 
ceive a duty on com from other freemen, which would be, in 
substance, the case^ if the plaintiff prevailed; because the 
owner would charge the farthing duty, which he must pay 
to his factor, in the price of the com sold to other freemen, for 
their consumption. It was said, that, though factors might 
not be able to take by a direct grant, the city misht^ in 
tnist for them ; but the objection was, that no possible rea* 
son could be imagined for such a grant in their favour. 
Though a custom need not have a legal origin, it must not 
be unreasonable, which this was. llie cases cited were not 
similar to the present. The Newcastle case had been com* 
promised, but there was nodiing unreasonable in a custom 
for resident freemen to have an exclusive privil^e, in what 
they only could use. In that case, the resident freemen did 
not claim a right of puttii^ on the catde of stratigers^ nor 
did the freemen ship-owners, in the case in Levinz, set up a 
right to take ballast, in order to sell to other persons. The 
corn-factors are. not admitted to their freedom under that de-* 
scription, but belong to any company in which they choose to 
be admitted, — (the plaintiff belonged to the Stationers* com* 
paoy.) — ^The main argument for the defendant was, that 
all the proof which had been, or could be, produced, could 
not out-weigh the internal evidence against the claim: 
and it could not, it was said, be fairly urged against the 
present application, that there had already been two con- 
cunent verdicts; for they had been given on different 
grounds. 

Lord Mansfield, — Tlie question, in this case, is, Whe- 
ther the freemen of London have a right to be exempted 
from the duty on all corn, whether consigned to tjiem as 
factors, or their own property? If there is no distinction, 
the plaintiff is entitled to recover, otherwise not. On tlie [ 128 ] 
frst trial, I thought the evidence of the usage was very 
strong; and, as far as the memory of people living went, it 
)t'as impossible to suppose there had been any fraud. The 
internal objection, (though it had been mentioned by the coon* 
sel on the first trial,) not having been particularly pointed 
oat, by me, to the attention of the jury, it was .tfiought 
proper that the cause should be re-considered. On the second 
'rial, the usage has been proved more strongly than before; 

and 
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1779. *i>^ there was no evidence that the city had ever received, to 

^^K^^,^/ their own use, the duty on com consigned to freemen as fac- 
€ocKSEDG£ ^"' I^ appeared, on the first trial, tliat the duty had di* 

against minished in its produce. There was tio evidence of this on 
Fa^shaw. the I^st. The oath cannot avail the defendant, because tlie 
claim, whether well or ill-founded, is between the fector and 
his correspondent He does not colour the goods. He 
takes the money to himself, and does not make a deduction in 
his accoimt with his employer. As to the notes, whether 
they were fraudul^it or not, must denend on the fact, whether 
the claim was or was not known. Now it was as notorious 
that the com did not belong to the factors, as if the notes 
had expressly said so. Till this dispute, no questions were 
ever asked. The farthings were always returned to Nelson^ 
who dealt so largely, and never but as a factor. Persons, 
who only dealt as factors, have paid ^30 for their freedom, 
in order to acquire this privilege. But the internal objection 
^ it, that the usage must have commenced in fraild some 
hundred years ago. This objection I caimot answer, and I 
^ left it to the jury in the strongest terms ; but they have again 

found for the plaintiff. If I did wrong in leaving it to the 
jury, that would be a ground for a new trial. But I think I 
did right, and that this was not a subject for a special verdict, 
being merely a matter of evidence. If the jury thought there 
was evidence of a grant to the city, but that fireemen should be 
exempted, and should receive a farthing a quarter on com 
consigned to them a^ factors, I see no objection to it, in point 
of law. If we were to grant a third trial, we might as well 
gnnt a fourth and fifth. There would be no end. The city 
will not be concluded by the verdict 

AsToy, Justice^ — ^This is a point of an uncommon na« 
tuie, but the usage is very strong. The expressions in the 
notes may be reconciled to the troth. The only question 
now is, Whether the matter was fit to be left to ,the jiuy ? 
If it was not, the last new trial ought not to have been 
sranted. The court should have determined the cause. But 
I diink the matter vpas proper for the decision of a jury, and 

[ 129 ] ^^ ^ evidepce was sufficient in this cause — ^between a fac« 
tor and the city-collector. 

WiLLES, and Ashhurst, Justices^ of the same opv* 
nion. 

The mle was accordingly discharged ; but, the city not 
being satisfied, they still refused to return the farthings, 
and the plaintiff was obliged to bring another action. This 
second action coming on to be tried, at the Sittings after 
last Michaelmas Term, the evidence for the plaintiff was of 
the same sort and import, with what has been already stated, 
but more correct, explicit, and circumstantial, llie de- 
faidaat now demurred to the evidence \ and, this day, the 

demurrer 
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demiirrer was argued^ hy Davenport, for the defiqnd^at, aad 1779, 
ffaodt for the ^aintiff. v^^^ 

Davenport divided his argument ioto five points, or heads : Cockskdos 
L He contended, that, from the nature of a demurrer to against 
evidence, and upon die evidence put on the record, the court FAXaHAw* 
might, and ought to, disbelieve that the usage had been im- 
memorial; 2. He then endeavoured to shew, that the claim, 
whether as founded on an exception or proviso in the ori- 
gioal grant, or as a trust, or otherwise, could not have had 
a legal origin in respect of the persons of the claimants; 
3. In respect of those who receive the duty ; 4. In respect 
of those who pay it; Nor, 5. in respect of the nature 
of the duty itself. — 1. As to the nature and effect of 
t demurrer to evidence, he said, he knew no difference 
between that^ and a demurrer to pleadiiq^s, except 
that in the case of the latter, you adxnii, at first, the 
troth of the fiicts pleaded; and, in the former^. you 
first put the party on the proof of the facts. That, when 
the facts are proved, you deny, on a demurrer to evidence 
u you do on a demurrer to pleadings, that the inference con- 
teoided for, follows from the facts alleged. But he insisted, 
that although a demurrer to evidence admits the truth of all 
the particular facts, it does not admit the conclusions in point 
^(fact, more than those in point of /atv, which the party 
offering the evidence contends for ; so that, (as he conceived,) 
a demurrer to evidence may be maintained, even where there 
is lome part of the evidence which might be left to a jury. 
lliis, he said, appears from the form of the words used, 
whidi are, '^ that the evidence is not sufficient in law, ta 
^ mamtain the issue:'* not, '' that there is no evidence pro* 
^ duced in support of the issue/' That, in this respect, the 
effea of such a demurrer differs from a special venuct, and 
diat it may be used where the party demurring, is unwillmg ta 
trust die jury with the inference in point of fact. As au- 
Aorities m support of this doctrine, he relied on what is r noQ i 
nid in die First Institute (v)f in Baker's Case (w), in *' 
Reniger v. Fqsossa (x), and on the precedents in JRastalFa 
T^otnes, title hvidence (y) ; and he contended, that, accordr 
ing to the definition he had given, he was entitled to aigue, 
diat the particular focts sworn to, did not establish the g^ 
neral fact of an immemorial and uninterrupted allowance of 
the faithings to freemen-factors upon corn consigned to 
them, and not their own property. He urged, on this 
head, the appearances of fraud, in the various and ambi* 
guous phrases and expressions which were used in the 
notes or certificates.^-2. He said the usage, if in pomt of 

fact 

f»J Co. Littl. 72. a. (x) Af. 2 Edm, 6. Pi>wd. u 

(v) B. R. T. 42 El. i Co. a. (yj P. 317. *. to SI9. k, . 
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177P. iWtithad been immemorial, could never have liad a totti^ 
s^s/m>^ menoement such as to establu^h a right in point of law, in 
CocKS£OG£ respect of the persons claiming. It was now agreed, that 
against the foundation of the claim must be considered as a grant ; 
Favshaw* but freemen-factors were not persons capable of a grant. 
There was no such class of men existed till after the time of 
Rkkard I. There M'as no evidence of their existence at 
diat period, nor was it possible ; for the commerce of com 
must itself have originated in later times. Corn-factors, 
even now, have no permanent character, and are not created 
by the city, by the crown, nor by any other legal authority, 
being the mere temporary creatures of their employers, who 
may destroy their existence when they please. — 3. As to the 
persons receiving the duty, it was impossible, he said, to be- 
lieve that there could ever be a legal commencement of an 
usage, by which the corporation of London were to become 
the trustees, or agents and collectors, for such a fluctuating 
and uncertain class of individuals. The city appoints, and 
pays the collector, and the factors do not at all contribute to 
the charges of the collection.— 4. As to the employers, who 
were to pay this duty, the same absurdity arose when ihey 
were considered, because it could not have been supposed 
that they would employ factors who were entitled, over and 
above the allowance paid them as such, to levy a duty upon 
the ^oods consigned to them. There was no consideration 
moving from the factors, to the owners, to entitle them to 
such a duty. — 5. As to the nature of the duty, being a port- 
duty, and paid on account of the maintenance of the quays 
and harbour, he thought that mus equally inconsistent with 
the idea of a grant to the free-factors, for .there is nothing 
done by them to support, or benefit, tlie harbour. Upon 
die whole, he concluded, that the claim could never have 
r I'll T '"^ * legpl commencement, but must have originated, 
^ '' either in fraud, or, at best, in inistsike> by confounding 
the com belonging to freemen who happened to act as 
factors, and that consigned to them on account of other 
persons. 

fVood,(or the plaintiff, — 1. Denied Davenport*8 definition 
of a demurrer to evidence, and insisted, that it admits all 
matters of fact which a jury mi^ht find, and only brings the 
decision, upon the inference in point of law from those 
facts, before the court. If it were otherwise, ,he said, a 
party might, in every case, take away the trial of the cause 
from the jury, and vest it in the court. The evidence of the 
usage was not only such as was to be left to a jury, as the • 
court indeed had decided on the motions in the former action, 
and which was, on tlie present occasion, sufiicient for' the 
plaintiff, but was extremely strong and satisfactory. To say, 

whether the allowance caostantly made to factors^ was ob- 
tained 
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tabed by frauds was directly and exclusively the province of 1779. 
the jury, but there was no pretext for supposing fraud.— ^^^ ,_^^ 
2. He insisted, that the actual existence of the usage or Cocksedgs 
custom being admitted by the demurrer, it was certainly such against 
as might have a legal origin in various ways. If the crown, FANSHAir. 
in the original grant of the duty to tlie city, had inserted a 
proviso to this effect, '^ but we will and ordain, that the iree- 
^ men of the city of London shall receive to their own use^ 
'^ that part of the duty which shall arise upon com con- 
^ signed to them," there was no doubt but that such a pro* 
vise would have been good, in law, to entitle diem to such 
part of the duty. The king might have granted it, as an en* 
couragement to them to import com for the supply of the 
city. It is not at all an unusual thing for a particular part 
of a corporation to be entitled to rights or privileges to the 
exclusion of the rest, and to [ircscribe for tliem through the 
intervention of the whole body. Tliis appears from the case 
of Mellor v. Spateman in Saunders (z), where a burgess 
of Derby prescribed in a right of common, through the 
medium of the corporation ; and from Brooke, title Pre* 
scription (a). The custom might also have arisen, by a sub- 
sequent agreement between the city and tlie free factors. It 
was not necessary for die plaintiff to shew tlie exact origin ; 
it being sufficient for him if there was any possible legal com- 
mencement of such a privilege. 

Lord Mansfield, — The foundation^ upon which the 
plaintiff rests his title, is this ; that, by immenvorial usage, 
to which there has* been no intermption since the time of 
Richard I. freemen-factors have a right to take, to their 
own use, that part of the fardiing duty which is paid for 
com consigned to them. The defendant denies the. fact, 
and says, there is no such usage or custom. I speak to 
t)ie fact now ; the legal objection I will consider by and 
by. But this is the fact upon which the parties are at 
mie; and this is to be tried by the jury. Nobody .else 
can try it; because it is a conclusion of fact from the 
evidence. Almost all the objections that have been made^ 
are such as were very proper to be stated to a jury, to in- 
duce them to doubt of the fact of such immemorial usage; 
to induce them to conclude that it began in fraud, or mistake ; 
that it could not begin in the way in which it is claimed ; 
that such an usage could not possibly be immemorial: and, 
on the second trial, all this was strongly put to the jury. 
But, what is now bix)ught before tlie court on this de- 
muirerf Not a question^ whether die evidence was sufficient 

to 
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1 779. ^^ satisfy tlie jury of the fact of tlie custom^ for, by the dd-* 
v__ ^^,-^ murrer, the defendant admits every fact whicli the jury 
CocKSEDGE could havc found upon the evidence. Hie only quci^tion be- 
against fore the court, is, Whether, supi>osing the fact to be as the 
Fan SHAW, plaintiff contends, and that, immemorially, without any 
exception since the time of Richard I. tlie usage has been 
for the frcemen-ikctors to receive the farthings, such usage 
could, by any possibility, have a legiJ eoinmencement ? 'Die 
plaintiff was not bound to find out what the actual commence* 
ment was, because it has existed from time inmaemorial* 
The city itself has no writing, or grant, to shew, 'lliey only 
say, the duty has been paid to them as a right, time out of 
mmd, by all but freemen for their own com. Tlie plaintiff 
says, there is another qualification : " It has not been paid by 
** freemen-factors for com consigned to them ; they have al- 
*' ways enjoyed that privilege.** If, by no possibility,^ such 
a privilege could have a legal commencement, then, to be 
sure, the fact of its existence does not decide the qnestion ; 
because in point of law, tliat does not establish the right ; 
but the rule of law is, that wherever there is an -immemorial 
usage, the court must presume eVery thing possible, which 
could give it a legal origin. Whether probable or no^ is for 
a jury to decide. Now, why is it not possible that, in the 
original grant, the crown may have said, for the purpose of 
encouraging persons to take up their freedom, that no free- 
man should pay the duty to the city, either for his o^n corn, 
[ 133 1 ^^ ^^^ ^^"^ consigned to him as a factor? Would such a 
grant be void ? Certainly there may have been such a grant. 
But, further, in cases of this sort, an act of parliament may 
be presumed. Many, if not all the usages and customs of 
tlie city of LondoUy are confirmed by act of parliament. Or, 
the privilege may be founded on a bye-law, made before 
time of memory. Suppose, after the grant to the city, there 
had been a bye-law made, by which, for the purpose of en- 
couraging factors to become free, and by tliat means, intro- 
ducing the corn trade, the corporation gave thein, when free- 
men, all tlie farthings arising on com consigned to them; 
surely there is nothing impossible in this ; and tlierc is a colour 
for supposing t/iat to be the ground, from the evidence; be- 
cause It is in proof, diat the factors purchase the freedom 
on purpose to acquire tlie privilege. The only point now 
before tlie court was very fully consiriered, upon the se- 
cond motion for a new trial, and we were all of opinion, that, 
if supported by immemorial usage, it was impossible for 
the court to say, that the privilege could not have a legal com- 
mencement. 

WiLLES, Justice^ — I am of the same opinion, for the 
reasons which my Lord has given. As to one thing urged 
by Mr. Davenport, viz^ that there could be uo corn-factors 

in 
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in the time of Richard I. though, perhaps, tliey did not then 1779, 
exist by that name, yet, as London was a flourishing city long s^v^^ 
before that period, it must have been supplied with com in CucKSEor.B 
great quantities; and it would be absurd to suppose that the against 
growers themselves brought their own com from all parts of Famshaw* 
die kingdom to the London market. When tliey did not 
come themselves, they must have employed fastors^ agents, 
or consignees, to seU it for them. 

AsHHURST, Justice, — I am of the same opinion. TTie 
question now before us, is precisely what was decided on the 
last motion for a new trial. The opinion of the court then 
was, that the custom might have ^, legal commencement. As 
to the evidence, there is certainly enough to have warranted 
the jury in inferring, tliat the usage had existed as far back as 
the time of memory. There was sufficient to be left to a 
jury, and that is all that is requisite. 

BuLLER, Justice, — ^Though Mr. Davenport divided his 
argument into five parts, it seems to me, that there are but 
two questions in the cause. The first. What is the nature of 
a demurrer to evidence ? the second. Whether the custom set 
fordi in this demurrer-book, as stated by the plauitifT's €;oun- 
sel, be, or be not, good in law? With respect to the first, 
1 think Mr. Davenport has gone a great way too far. It t ^^* J 
is the province of a jury, alone, to judge of the trurii of 
facts, and the credibility of witnesses ; and the party cannot, 
by a demun*er to evidence, or any other means, take diat 
province from them, and draw such questions ad aliud exa^ 
men. I think the plain and certain mle is tliis : Tlie demur- 
rer admits die tmth of all facts, which, upon the evidence 
stated, might be found by the jury in favour of the party 
offering the evidence. Mr. Davenport puts the case of a 
special verdict, and says, the reason for a demurrer to evidence < 

is, that the party demurring does not chuse to trust the jury. 
In a certain degree diat is true ; but the reason of not trusting 
^^ jury is, because they may, if they please, refuse to find a 
a special verdict, and then the facts never appear on the re- 
cord. But whether the case comes before the court on a de- 
murrer to evidence, or on a special verdict, the law is the 
same. Now, if this cause had been put into the shape of a 
special verdict, what must have been stated on the record? 
The jury could not find all the evidence set forth in the de- 
murrer, but must have pronounced upph the fact, whether 
or not such an immemorial custom had existed, and then 
it would have been for the court to decide, whether 
such a custom was good in law. 1 agree with Mr. Wood in 
his definition of a demurrer to evidence ; and I am clear that 
there was sufficient to be left to a jury, and, therefore, on 
the first question, there seems to me to be no doubt at all* 
As to the second^ though I have no doubt in my own mind, 

LS yet. 
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yet I have known so much of the cause before, tliat I pur- 
posely«avoid giving any opinion uiwn it. 

Judgment for the plaintiff [5J. 



[.5] Upon this judgment, the de- 
fendant brou<iht a writ of error in the 
Exchequer Chamber, where the cause 
has been twice argued, viz. M. 21 
Geo, 3. by Adair, Serjeant, for the 
plaintiff in error, and JFvod for the de- 



fendant; and T, 21 (?. 3. by Daxen- 
port for tlie plaintiff in error, and 
Chambrc for tho defendant. It now 
stands for judgment. {Vacation after 
T. 21 Geo. 3.) [t50]. 



[t 50] In E. 22 Geo. 3. the Judges 
of the Common Pleas, and the Barons 
of the Exchequer, delivered their opi- 
nions and reasons, seriatim; when 
they were all of opinion with the 
Court of King's Bench, except Eyre, 
Baron; and, accordingly, the judg- 
ment was affirmed. Afterwards, a 
writ of error was brought in the House 
of LordSf where, after the case had 
been argued at the bar, the following 
questions were put to the Judges ; 
\\z, 1. Whether the evidence and 
facts admitted, upon which this de- 
murrer has been joined, arc sufficient, 
in law, to maintain the issue for the 
defendant in error? 2. Whether, if 



the evidence be insufficient, or uticcr- 
tain, a new venire ought to have been 
awarded ? 

Gould, Justice, (in the absence of 
Skymicr, Chief Baron, who was con- 
fined by indiq)osition,) delivered the 
unanimous opinion of the Judges 
present, (Eyre, Baron, being one,) 
upon the first question, in the affir- 
mative; and submitted to the House, 
that, the first question being so an- 
swered, any answer to the second was 
unnecessary. Upon this, the judg- 
ments of the Court of B, R, and 
Cam. Scacc. were (5 June, 17830 una- 
nimously affirmed. 



[ 135 ] 

Wedncsdav, 
SSth April.' 

A derical mis- 
take may l)e 
amended in the 
return to a man-^ 
damfu, after the 
return has beea 
filed [F]. 



The KiKG ngainsl the Mayor and Bur- 
gesses of Lyme Regis, on the prosecu- 
tion of the Honourable Henry Fane. 

A Mandamus liaving issued to restore the Honourable 
-^ Henry Fane, to the office of a capital burgeas of the 

borough 



[f] It seems this doctrine is to be 
extended beyond clerical errors, but 
it is a subject for the discretion of the 
Court. There is no certain rule, but 
the principle is, •* that an amend- 
ment shall or shall not be permitted 
' to be made as it will best tend to 
' the furthtrunce of justice" per 



C( 



Lord Kenyon in The King v. The 
Mayor, SfC* of Grampound, 7 T It 
699i in which the court refused to 
permit the defendants after verdict 
on a traverse to a return to a manda-' 
mus to make amendments verifying 
the descriptioD of the condition of th« 
borough* 
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borough of Lj/me Regis, the corporation returned, That one 1 779. 
Coade, one of the capital burgesses, had exhibited '' certain v^s/'^/ 
" articles of complain f* against Fane: that, by " the said The Kiko 
" articles of complaint/^ he had charged him with having against 
been duly summoned, and havmg neglected to attend the Lyms 
corporate meeting, for the election of a capital burgess ; and ll£0is. 
that, by " the said articles of complaint," he had also 
charged him with non-residence, and neglect of his duty as 
a capital burgess : that it was ordered, that a copy of the 
md articles should be given to Faney and that he should 
have notice to appear, at the next meeting of the mayor and 
burgesses, to answer the several articles against him, in the 
said complaint contained, and to shew cause, why he should 
not be removed and displaced from his office : that the copy 
and notice were served : that a meeting was had^ where ha 
appeared, and was charged witli, and accused of, the non* 
residence, absences, contempts, neglects, breaches of duty^ 
and misbehaviour, specified and contained in the said several 
articles of compkint so exhibited against him. That, the 
meeting heard evidence in support of the '* said several ar-» 
" tides" mentioned and contained in the said complaint, 
and in Fane's defence, and, also, what was alleged by him 
and his counsel why he should not be removed from his of- 
fice of capital burgess^ '^ for the several matters in the said 
" articles of complaint mentioned ;*' and, thereupon, it was 
adjudged, that he was '^ guilty of the non-residence, al>- 
'* seoces, contempts, neglects, breaches of duty and misbe- 
" hjviour, and other matters objected and charged against 
*' him, in and by the second ana fourth articles, of the said 
" complaint;** and that, thereupon, they had resolved to 
remove him from his office ; and had removed him ;. and that he * 

bad not been elected since; so that they could not restore him. 
This return had been filed last term. The defendants, 
afterwards, discovered that tliey had, in that part of it which 
stated the conviction, set forth, that the prosecutor had been 
found guilty of the charges in the third and fourth articles^ [ 136 1, 
without having stated, iu the preceding part, that the com- 
plaint consisted of foiu* articles ; that, on the contraiy, by 
the recital of the complaint in the retuni, it seemed rather to 
be stated as containing only two; and tliat it did not 
therefore certainly appear, that the articles on which Fane 
was convicted, were the same which were set forth as con- 
taining the accusations against him. A motion was, there- 
fore, made this term, (on Monday the 26th of AprU^) and 
a rule granted, to shew cause why the defendants should not 
be at liberty to amend, by inserting the words, '' second of 
they* and ** fourth of they* in that part of the return which 
^' redted the articles on which he was accused, so as to make 
'^ it run tLus,.^^ and, by the second of the said articles o( 

LS " complaint^ 
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1 7 79* '' complaint^ charged and accused the said Honourable Henry 
\^^,..^y Fa7ie"iic. and agaiii^ ** and bj/ the fourth of the said articles 
The King <>f complaint/' &c. 
against The Solicitor General^ Dunning and Rooke, now shewed 

Lyme cause, — ^lliey said^ enquiry had been made at die office, and 
Il£Gxs. that no instance could be found, where the court had per- 
mitted a return to be amended after it had been filed, and, 
thereby, made a record of die court. That the case of the 
amendment of a return in Shower (b) (which had been cited 
wlien the rule was obtained)^ was upon a motion which 
did not appear to have been opposed, and it did not appear 
that the return, in that case, had been filed. That, iii the 
case of Lepara v. Germain (c), after a plea in abatement on 
the ground of an erroneous addition, viz, that the defendant 
had been stated as Knight , instead of Knight and Baronet, 
the court refused to permit an amendment, by inserting tiie 
w oi*ds '' and Baronet,^' although the proceedings were all in 
paper. 

Bearcrqft, in support of the rule, relied upon an affidavit, 
which stated, that the omission of the words, now prayed to 
be inserted, had arisen from a mere mistake of the gentleman 
who settled the draught of the return, and who had struck 
his pen through those words. 

Lord MANSFi£LD,*-It is very essential to the administra- 
tion of justice, that slips, or mistakes of the pen, should 
not be fatal. I am satisfied this is a mere blunder, and not 
a trick ; and the amendment suggests itself upon inspection. 
[ 157 ] As the return stands at present, it is nonsense. There is no 
case cited, where the court has refiised to amend such a mis- 
take, although the return has been filed. The case in Shower 
seems to be an authority to the contrary. 

The rule made absolute ; the defendants undertaking, if an 
action for a false return should be brought, to take short no- 
tice of trial, and not to bring a writ of error, if there should 
be judgment against them [4]« 

{hj Rex V. Mayor of Chichcstery T. and granUd at the same time \i ith 

W, SfM,\ Sh. 273. this. The returns were the same, (wa- 

fcj E. 2 Ann'. B, K. 1 Salk, 50. tatis mutandis J and the mistake in 

[4] There were four other returns, the draught had been copied in all of 

to different writs of mandannis^ in wliich them. — Vide svpra^ Richards v. BroKn, 

similar amendments were moved for, p. 114 to ll6« 



I 



I 



IN THE NINETEENTH YEAR OF GEORGE HI. 137 

1779. 



were 



LoNGCHAMP against Kenny. IJS!***^*'*^ 

''PHE plaintiff was a waiter at one of the great subscrip* ^o«?« person 
-*■ tion-houses, or clubs^ in St. Jameses Street ^ of which »ion of g^dswi. 
the defendant was. the master. Each of them had received^ trusted to ano- 
from Mrs. Corneli/s, a number of masquerade tickets, to It" fixed price, 
dispose of^ for which they were to account, after the mas- and, at the time 
qiierade, by payuig the value, or returning the tickets. IJ^c^oblTfe*!!^'!. 
Kenny had got possession of one of the tickets which had vered, or the 
been "delivered to Longchamp, and, when Mrs. Conielys's ^ol'^^'^l^^lfia 
agent came to demand an account of Longcliamp's tickets, do either, and 
he was told, by Longchamp, that Kenn/hvA had one of *^hoSf7hev*w. 
them, and he must pay for it. Upon this, the agent went eatrmted/bein 
and made a demand on Kenny, who said, *^ Well, if I had **>reatened with 

... - , 1 r-% 1*^ i«t'^ an action, pays 

" It, what then r uo to the person who received it of you, the fixed price 
" and let him pay you." Longcluimp was then dtreatened ^^^^ owucr, 
with an arrest, on which he paid live guineas, (the value of recover Thrsolu 
the ticket,) to Mrs. Cornelys, and then brought this action •«ajn** him who 
against Kenny. The declaration contained a count for money onhttnTIn 'a« 
had and received, one for money paid, laid out, and ex- J^^M^ ^^ 
pended, and one for money lent. The cause was tried at —pcrha^fnonc 
fVestminster, on Thursday the IStli of February 1779, be- f»r wowy paid, 
fore Lord Mansfield. The plamtifF, besides the above 
facts with regard to the ticket, endeavoured to prov« a sum of 
money due for wages, but^ there being no count for wages^ nor 
for work and labour, it seemed clear diat he could not recover 
on that ground; and^ the jury having found a verdict for him^ 
with five guineas damages, they mentioned that they found 
this sum expressly for the ticket. It appeared^ that the de- 
fendant was apprised, diat the plaintiff meant to sue him for 
tlie value of the ticket, and that he came prepared to resist [ idg 2 
that demand. Lord Mansfield, at the trial, expressed 
great doubt, whether the action could be maintained, either 
on die count for n^oney paid, (on which the plaintiff's 
counsel relied,) or on that tor money had and received. He 
said, he wouldf reserve the question, for the opuiion of the 
.court, on a motion for a nou-suit — (It was clear that none of 
the evidence applied to the count for money lent.) 

Dunning, and Cowper, now shewed cause against setting 
aside tlie verdict. — Bear croft, and Mingay, on the other 
side. 

i'or the defendant, it was contended, that trover was tb« 
proper form of action. In a count for money paid, th« 
words, '< at the defendant's special instance and request,** 
are uot nier« words of course. There must be a pnvity in 

L4 the 
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the transaction^ bet^'een the parties^ in order to soppoft such 
a count ; and^ as to the count for money had and received, 
though such privity is not necessary to support that, yet it 
must appear^ that money^ which ought tO\ have been paid to 
tlie plaintiiF^ had, in fact, been received by the defendant. 
In this case, diere was no proof that die ticket had been sold, 
or any money received for it, by Kenny. 

Lord Mansfield, — It is certain, that, where the de- 
mand is for a Specific thing, an action cannot be maintained 
in this form. Great beneht arises from a liberal extension of 
tlie action for money had and received; because the charge 
and defence in this' kuid of action, are both governed by the 
true equity and conscience of the case. But it must not be 
carried beyond its proper limits (h), ^Fhe plaintiff must never 
be permitted to turn ihe generality of the count into a sur- 
prize upon the defendant, by deserting the ground which the 
defendant was led to think the only matter to be tried, and resort- 
ing to another, of which he could not have tlie least suspicion. 
Jf the present action had been brought without nodce of the 
oature of the demand, I should have thought it could not 
have been supported. But, here, the defendant c^nie pre* 
pared. If he sold the ticket^ and received the value of it, it 
was for the plaintiff's use, because the ticket was his. Now, 
as the, defendant has not produced the ticket^ it is a fair pre-* 
siunption that he has sold it. [f 1]. 

AsHHijRST, and Bull£R,' Justices^ were inclined to 
think, that the evidence would have supported the count for 
money paid. Asuhurst, Justice, compared this case to 
that of a surety, who, by paying the debt for the principal, 
saves him from being sued, and who can maintain an action 
against him for money paid. In like manner, he said, the 
plaiptiff here had paid the five guineas under a compulsion 

brought 



(h) Videsupra^ Weston y. Doxones, M, 19 G. 3. p. 23, 24, 



[f l] In Leery v. Gqodson, 4 T. R, 
688. where goods distrained by plain- 
tiff upon his tenant for rent were re* 
turned by him to defendant on his 
promising to pay the rent, it %vas held, 
that a count for money had and re* 
ceived could not be supported ; and 
this case being cited, the court distin- 
guished by observing, that here the 
ticket was delivered for the purpose of 
being sold, whereas the pictures in 
that case were taken by defendant to 



prevent a sale. In Whitweli v. Ben-* 
netty 3 B. ^ P. 559. the court ob- 
served, that here there was abundant 
evidence out of defendant's own mouth, 
that he had received the price. This 
seems the true ground on which the 
case is to be supported. See the opi- 
nion of Wilson, Justice, in I»raei v. 
Douglas^ 1 H. BL 239. where he 
holds it necessary that money must be 
actually received, to make a defendant 
liable in this form of action* 
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brought upon him by die defendant [f i], and had thereby 1 779* 

saved him from an action. But they gave no decisive opi- v^v^/ 

men on that point ; being clear, that the count for money Lono- 

had and received was maintainable. champ 

The rule discharged. against 



Kbnnt, 



GooDTiTLE, Lessee of Fowler, and Another, Th«rsd.y, soth 

agamst M^elford. ^" ' 

npHIS was an ejectment, in which the lessors of the plain- An executor wh« 
■*• tifF claimed under the will of one Elizabeth Bezfej/, cianntCTeft,"!! » 
The action was tried before Lord Mansfield, at West^ competent wit- 
minster, at the Sittings after last Hilary Temif and one 2St^<5'the **** 
Hearle, who was named executor in the will, and was also testator.— If m 
devisee of a reversionary interest, expectant on an estate for nenSted cxe- 
life, in some copyhold lands part of the estate devised, was cute a lurrender 
called, on the part of the plaintiff; to prove the sanity of the JntttStThT'ii^ 
testatrix, which was impeached by the defendant. To obviate be examined as 
the objection of interest, he had surrendered his estate in the ^^Jlf^be^r* 
copyhold lands to the use of the heir at law, but he had re- renderee, tec 
fused to accept the surrender. tho^Lw^Sf 

Hie counsel for the defendant insisted, that Hearle was kImm. 
an incompetent witness ; 1 . Because the surrender was in- 
effectual, and did not extinguish his interest, not having been 
accepted ; 2. Because he had acted in the executorship, hav* 
bg paid different l^cies, and, therefore, bad rendered him- 
self liable to be sued, if the will should be set aside. 

Lord Mansfield over-ruled both objections, and, the 
witness being examined, the jury were satisfied of the sanity 
of the testatrix, and found a verdict for the plaintiff. 

On a rule to shew cause why there should not be a new 
trial, which came on to be aigued this day, Bearcroft, Dun* 
pingy and Bolton^ were of counsel for the defendant. The 
Solicitor-General y and Lane, for the pl^tiff. 

For the defendant, besides the two objections to Hearle\ 
evidence which had been made at the trial, it was now con« 
tended, that, as executor, he was entitled to the residue of 
the personal estate not disposed of by the will, and was^ 
therefore, interested^ on that account, to support it. One 

clause 



[f 2] S. P. ImU v. Partridge^ 8 T, thority. Could the count for money 

A. 308. But ()ueiy if the principle paid have been supported on an cr- 

applies to the present case. Here is press authority from the answer made 

no privity between the plaintiff and by defendant to the agent } 
defendant to support an implied au» 
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clause in the will was in the following words, '' I devise and 
** bequeath to E. Lawrence all the i-est of my goods, plate, 
'' and cloaths;" and it was contended, tliat, although the 
words ** goods/' had it been used alone, would perhaps have 
comprehended the whole personal estate, yet it appeared by 
the subsequent words, that it was only used to express a 
specific legacy, and therefore the rest of tlie personal estate 
would vest in the executor, who had no legacy given him, 
which could raise a resulting trust in favour of the next of 
kin. — ^To shew, that nothing passes by a release or surrender, 
unless accepted by the person in whose favour it is made, 
tliey cited Ferkim, title Surrender (c), and Shephard, same 
title (d). 

For the plaintiff, in answer to the objection that Ilearle 
might be liable to be sued for what he had done in the cha- 
racter of executor, if the >A'iil were set aside, the case of 
Lowe V. Jollijfe (e) was relied upon, where one Dotey, an 
ex^'utor who had released a legacy given him by the will, 
and, therefore, took no beneficial interest, was admitted, on a 
trial at bar, to prove the testator's sanity, although he was 
objected to, on the general ground of his being liable to be 
sued for his acts as executor, if the will should be set aside, 
and, also, because he had actually sold a set of chambers 
which had belonged to the testator, and was, therefore, an- 
twerable to the purchasor for the title. 

The counsel for the defendant said, that, in the case of 
Xrinre V. Jolliffe, the purchaser of the chambers was in court 
at the trial, and, upon the objection being made, offered to 
release to Dovey, and that jDot'ey M'as only admitted as a 
witness in consequence of that ofier [1], 

Lord Mansi'ield, — This will has been tried three or 
Cour times ; and there have been contradictory verdicts. On 
the trial, in the present instance, the jury were satisfied. But 
a motion has been made for a new trial, not on the merits, 
but on the incompetency of a witness. When the witness 
M as produced, the counsel for the plaintiff read his surrender 
of the copyhold estate left to him by the will, but it was ob- 
jected, that this surrender had not been accepted. — ^The wit- 
ness, on being questioned, said, he had acted as executor, 
and that tlie legatees had received their legacies under the 
will. On this ground also, it was contended, that he was 
interested, because, if the will should be set aside, he would 
be answerable for havii^ acted de son tort. But he was not 
objected to, at the trial, as being eillitled to the residue of 
the personal estate, ^ow^ on such a motion as the present, 

no 



fcj ^ 60$. 

(d) Sheph. Touchst. p. 307. 
CeJ B. it. E. 2 G, 3. Since rcport- 
td, lBlack9t.S65. 



[l] Qtf. For, according to the re- 
port of the case in 1 Blackst. th« 
court thought there was no occasioft 
for the release ; loc. cit. p. 3oo. 
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no objection to a witness should be received which was not 1779, 
made at the trial. If this new objection had been made theUj s^^y^^^ 
it might perhaps have been shewn, that there was no residue^ Goodtitlx 
or a release niight have been given, ^c. — ^As to the other 
objections, 1. The bequest to the witness would certainly 
have gone to his competency, if he had not parted with his 
interest; but, as he has parted with it, as far as depends upon 
faim, third persons have a right to his testimony, and the 
surrenderee shall not deprive them of it, by refusing to accept 
the surrender [<^0* 1]. £. It is contended, that, in an action 
concemii^g land, an executor is not a competent witness, be- 
cause he may be sued for his adminbtration of the personalty; 
Sut he certainly has no immediate interest in the action; 
and I remember its being determined by* Lord Hardwicke, 
on a petition for a commission of review, and afterwards 
by the Delegates, that it is no objection to an executor's tes- 
timony, that he may be liable to actions as executor de son 
tort \<iy 2]. 

WiLLES, JmiicCy — ^It is clear that an executor in trust 
may be a witness [*)* 51]. If the testator had stopped at the 

word 



[«?• 1] Bent. v. Baker, B. R. H. 
29 Geo, 3. 3 Term Rep. 27- 33. [p 1]. 

[<D- 2] Vide Bailie v. mison, 15 
Jan, 1744, cited ^Burr, 2254, 2255. 

[+ 51} In Goss V, Tracery Cane. M, 
1715, Lord Cowper determined, ** that 

a grantee, when he appears to be a 
' bare trustee, is a good evidence, to 

prove the execution of the deed to 



«< 



<c 



"himself." 1 P. WiU. 287. 290i 
O* And, in Fountain v. CoAre, B. R. E^ 
26 Car. 2. 1 Mod. 107.. it is said by- 
Lord Hale, ** an executor may be a 
*' witness in a cause concerning the 
^^ estate, if he have not the surplusage 
" given him by the will ; and so I 
** have known it adjudged." [f 2] 



[f 1] In which it was held that, if 
the interest of a witness arises from 
liability to costs of a bill in equity, in 
which he is a plaintiff, and the other 
party in the cause a defendant, that 
interest is removed, and the compe- 
tency of the witness restored, by an 
pficr on his part that the bill shall be 
dismissed as to himself at his own 
costs ; although that offer be refused 
by the other party. By 25 G. 2. c. 6. 
s. 3. refusal of a legacy tendered ren- 
ders a person who is an attesting wit- 
ness, and also a legatee under a will, 
competent to prove the execution, as 
Well as payment accepted or released : 
the only difference is, that (by «• 4.) 
such refusal annuls his title to the 
legacy. 



[f2] So, sect. 1. of 25 G. 2. c.6. 
which avoids devises to attesting wit« 
nesses, and makes them competent to 
prove the execution of the will, is 
confined to beneficial interests. But if 
trustees are parties to a suit and liable 
to costs in the first instance^ they are 
disqualified; though they may have 
power to reimburse themselves out of 
a general fund, as contributors to 
which they are restored to compe» 
tence by act of parliament. R. in R* 
v. Bermondsey, 3 East. 7f where doubt 
is thrown on R. v. JVoodland, ib, cit» 
which decided that an indemnification 
against poor's rate by the landlord 
took away the objection of interest 
from the occupier. 
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1 779. word '* goods ^ the legatee would have taken all the residue; 
,,^s^^^^ but the addition of the words " plate and cloaths*^ may re- 
CooDTiTLE strain the meaning. But the objection on this ground was 
against not made at the trials which is a reason for not setting the 
Welfoud. verdict aside. Besides^ on a new trial, the witness may esta- 
blish his competency, by releasing any interest he may have 
in the residue. As to the surrender, I think it operates with- 
out the assent of the surrenderee, and if, on three procJama* 
tions, the surrenderee would not come in to be admitted, I 
tliiiik the lord might take advantage of it, as a forfeiture. 

As II HURST, JusticCy — Every objection of interest pro-, 
ceeds on the presumption that it may bias the m'md of the 
uitness ; l)ut diis presumption is taken away, by proof of his 
having done all in his power to ged rid of the interest. 

The nde discharged^ 



[ uz 1 Martyn against Hind. 

Friday, JUih 

April. • • f 

If a rcoior give a ^HIS was a case reserved for the opmion of the court. 
nfc'iw^hop'i^ '"^ ^ The cause had been tried at the Sittings in London (a), 
vhicb he ap. aJFter last Hilary Term. — The declaratiwi staled, that the 
wtl"^f his'^h^ii, defendant, on the 13th of February, 1769, by an instrument 
and undertakes to in Writing, uudertook and promised to retain and continue 
*^"*him alSa*"** ^^ plaintiff to officiate as curate in the parish church of «S^ 
tuf/ie shall be ' -4ww, Westminster y until otherwise provided of some eccle- 
'^^fTrMecHesUu ^^'^^^^^^^ benefice, unless, by fault by him coaunitted, he 
ikai prefennent^ should be lawfuUy removed ; and to pay hun 50 guineas ^ 
or/orjauUbu ygar during that time; that the plaintiff had not been pro- 
laxxyjul^ removed, vidcd of any Other ecclesiastical preferment, nor lawfully re- 
bc cannot re- moved, and that the defendant had not, from the said 13th 
wi^hout'cause, of February y 1769, retained and continued him curate of 
uMic he conti- the said church, and peii:nitted him to officiate therein, and 
TimT par "h *iind had uot paid die 30 guineas a year, i^c^ — P&tf, — Non as^* 
during that time sumusU, --rTihe casc Stated the instrument on which the action 

the curate may ----- ... . - 

recover the salar^ 

in an action upon WOrds : 

m: ^!^t^ "To the Right Reverend Father m God Skhard LohI 
fdf preferred to '' Bishop of Loudon. Inese are to certify your Lordship^ 
?he''!lwigatiou • " **^ I Richard Hind, rector of St. AnUy Ifestminster, in 
cea»es.— A rca- " the couuty of Middlesex, and your Lordship's diocese of 
«ieri.hipisnotec- ct London. do hereby nominate and appoint the Reverend 

dcsiastical pre- , --,, ' _ ^ ■' - , ^'^* ^ 

ferment within *' Tkomas Murtyn, to perform the offace of a curate, m my 
"'• "*«^5 ^^ " church of St. Ann aforesaid, and do promise to allow 

'' him die yearly sum of 50 guineas, for his maintenance ia 

"th* 

(a) By cansent; for t^c venue was laid in Middlesex^ 



recover the wiary ^as brought, aud which is Called a Title, which was in these 
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" the same, and to continue him to officiate in my said 1779. 
" churchy until he shall be otherwise provided with some v^v-^^ 
" ecclesiastical preferment, unless^ by fault by him committed, M art v w 
'* he shall be lawfully removed from the same ; and I hereby against 
" solemnly declare, that 1 do not fraudulently give this cer- Hind. 
" tificate, to entitle the said Thomas Marti/n to receive holy 
'^ orders, but with a real intention to employ him in my said 
" church, according to what is before expressed. Witness 
** my hand, this ISth day of Februan/y 1769, U. Hind" 

The case then stated, that on the oth of July, 1778, the 
dmrch of St, Ann had become vacant, on the defendant's 
having taken other preferment, (viz, the living of Rochdale )y 
and that he had paid the plaintiff his salary, as curate, up to 
that time. 

About the year 1776, upon a disagreement between Hind [ 143 ] 
and Martyn, Hind, after giving him six months' notice to 
^uit the curacy, had refused to pennit Marti/n to officiate, 
and had discontinued the payment of his salary, upon which 
Martyn brought an action, in tliis court, similar to the pre- 
sent, on the written instrument above set forth, and obtained 
a verdict for the arrears then due ; but the question, whether 
he could maintain the action, being brought before the court 
in Easter Term, 16 Geo. S. on a motion for a new trial, it 
was looked upon as a matter of importance, and entirely new ; 
and, after it had been fully argued at the bar, tlie court took 
time to consider. ^ 

Tlie objections made to the action, on that occasion, were 
three. 1. It was contended, tliat the instrument did not 
contain any contract between the rector and curate,, iior any 
promise from die latter to the former. That it was merely 
an engagement and indemnity, by the rector to the bishop^ 
founded on the statute of l2Ann»st.Qi>c.\2, and on the 
canons, by which the bishop, if he ordain a person who has 
no curacy or preferment, is himself Jiable to maintain him. 
That, if any person was entitled to sue the defendant, it was 
the bishop. That Martyn was not a party to the instra- 
inent, and that the undertaking contained in it, M'as, as to 
him, widiout consideration : that there was no reciprocity of 
oblation between Hind and him, for that he might cease 
to act as curate whenever he pleased. £. It was sadd, that 
Martyn had never obtained a regular licence, (which ought 
to be under seal,) to officiate as a curate, which it was in- 
cumbent on him to have done, in order to entitle himself to 
the benefit of Hindis undertaking, supposing it could be' 
considered as an engagement to him. "niat a licence was in 
the nature of an investiture to a curate ; and that, not being 
licenced, he was certainly removeable at the pleasure of the 
rector, and could not maintain this action as curate. Cases 
were also cited with a view to shew, that ill curates are 

removeable 



14S 



1779. 



Maatyv 
against 
Hind. 
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removeable at the pleasure of the rector, viz. Price t. 
Pratt (a)y Bott v. Brabalon (b), l^he udttorney-General 
V. Brereton (c)y Birch v. Wood (d). 3. Martyn, since his 
nomination to the curacy, had been chosen to tlie readership 
of the same parish, with a salary of ^£30^ and it was con^ 
tended, that this was ecclesiastical preferment, within tlie 
meaning of the instrument, or title. That although many 
readerships were such as could be exercised by laymen, (ac* 
cording to the account of Uieir duty in Burn (f), and otlier 
writers on the ecclesiastical law,) this particular readership 
had functions belonging to it which could only be performed 
by a clergyman ; sudi as assisting in the administration of the 
sacrament. 

In answer, 1 . to the^r^ objection, it was argued, that the 
title was, in substance and effect, an ei^gement with the 
plaintiff. That the words were, " / do promise to allow 
** him," not, " / do promise to indemnify mUf &c." Tliat, 
if the instrument had been a deed under sesu, none but per- 
sons strictly parties to the deed could have maintained an 
action upon it ; but the case was different with regard to a 
common undertaking in writing, like the present. That it 
had been deteimined, in tlie case of Duiton v. Poole, that, 
on a promise made to one person, for the benetit of another, 
an action may be maintained by tlie person for whose benetit 
the promise was made (g). That the sum of iifty guineas 
was more than was required by any canon^ or act of par- 
liament, and, therefore, if an allowance to the extent re- 
quired by law should be considered as an indemnity to the 
bishop, yet a salary exceeding that allowance could only 
.arise from a contract between tlie rector and curate. That 
the consideration for the salary was the performance of tlie 
duty. 2. To the second objection, it was answered, that no 
part of the canon law makes a licence necessary. That the 
act of uniformity requires it for lecturers and preachers, but 
for no other persons (h) ; and, as to the cases mentioned, to 
shew that all curates are removeable at pleasure, none of 
them had established that doctrine. That Birch v. Wood had 
not gone further than a rule to shew cause. That the case 
in Banbury had only decided, that a curate has not such an 
interest as to be enabled to sue for tithes ; and that, in the 
case in Fezey, Lord Hardmcke had used the expression of 
^' cofnmon curates," and applied what he said to them, in 
^contradistinction to those who have a permanent interest in 
their office. That the general meaning and object of a li- 
cence 



CaJ Bunhuryy 237- 

(b) Noy,AS. 

(c) 2 Vez. 425. 429- 

(d) 2 Salk. 506. 



ffj Bum EccL Law, title Reader, 
(g) B, R. M. 29 4- M. 30 Car. 2. 
1 Ventr. 3l«. 332. 
ChJ 13 4* 1* Car. 2. c. 4. § 19. 
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cence is to attest the good morals of a clei^yman^ when he 1 779. 
goes into a new parish, but that such attestation was unne- v^^vp^^ 
cessary here^ as the bbhop of the diocese had attested die Martyk 
same thing, in as strong a manner, by ordaining the plaintiff. against 
3. As to the readership being an ecclesiastical preferment| Hind. 
the account given of the office in the writers on the eccle- 
siastical law was relied on ; and^ as it appeared, that, al«» 
though in some former appointments in this parish, part of [ 145 ] 
the duty which the reader undertook was to assist in adminis- 
tering the sacrament, nothing of that sort was stipulated for 
in Marty n*s appointment; it was insisted, that his office as 
reader was such as a layman might hold and execute as well 
as a clergyman. 

Afterwards, in the same term, Lord Mansfield delivered 
the opinion of the court, to the following effect : 

Lord Mansfjeld, — At the trial, the defendant attempted 
to shew, that the plaintiff was lawfully removed for fault hy 
him committed^ and offered evidence to prove the irregularity 
of the plaintiff 's life and behaviour ; but I would not suffer 
this evidence to be given, being of opinion, either that the 
rector oi^ht to have represented his conduct to the bishop, 
and applied to him to remove him, or, if he himself could 
remove him on that account, that he ought to have notified 
to him that the cause of his removal was his immoral beha* 
inour, which he had not done. I am still of the same opi* 
nion, as to that part of the case, as at the trial, and no ob« 
jection has been made to it, on the argument. But I desire 
It to be understood, that this does not imply an opinion, 
that tibe bishop may not remove a curate, nor even that the 
rector may not, for just cause, properly noUtied to the cu* 
rate. Those points still remain open. As to the^rs^ of the 
three objections made on tlie part of the defendant, it will 
be necessary to consider the nature of titles to the bishop. 
The 3dd canon of 1603, is in the following words : ^' it 
" hath been long since provided, by many decrees of the 
*' ancient fathers, tltat none shall be admitted, either deacon, 
'' or priest, who had not first some certain place where he 
** might use his function : according to which examples, we 
^' do ordain, that, henceforth, no person shall be admitted 
'^ into holy orders, except he shall, at that time, exhibit, to 
'^ the bbhop of whom he desireth imposition of hands, a 
'' presentation of himself, to some ecclesiastical preferment, 
** then void in the diocese ; or shall bring, to the said bishop, 
^' a true and undoubted certificate, that, either be is provided 
'^ of some church within the said diocese, where he may 
** attend the cure of souls, or of some minister's place va« 
'' cant, either in the cathedral church of that diocese, or in 
'^ some other collegiate church therein also situate, where he 
*^ may execute his ministry; or diat he is a fellow^ or in right 

as 
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m9» " ^ * fellow ; or to be a conduct^ or chaplain, iii some col-' 
s^^s,^^^^ ** lege, in Cambridge, or Oxford; or except he be a master 
Martyn ^ ^f ^s of five years standing, that liveth of his own charge, 
ajrainst '' in either of the universities ; or except, by the bishop 
Mjnd. " himself that doth ordain him minister, he be* shortly after 
* [ 146 ] " to be admitted, either to some benefice, or curateship, then 
" void. And^ if any bishop shall admit any person into the 
'^ ministry, that hath fione of these titles, as is aforesaid, then 
he shall keep and maintain him witli all things necessary, 
till he do prefer him to some ecclesiastical living ; and, if 
*' the said bishop shall refuse so to do, he shall be sus- 
^ pended by the archbishop, being assisted with another 
*' bishop, from giving of orders, by the space of a year (i).^ 
It appears from this canon, and from Gibson's commentary 
upon it, that a peciniiary provision is not the only object of 
a title, (for a title by patrimonii or pension is thereby con- 
struct ivefy taken'away (k), ) but that one purpose of it is, to 
assure the bishop tliat the person to be ordained has some 
church where he may exercise his function. And if, after 
being certified of that fact, the bishop ordains him, and he is 
afterwards removed, the bishop is not liable to maintain him. 
And, therefore, tlie bishop, in this case, can have no claim 
of indemnity against the defendant. The title is only a Cer- 
tificate to the bishop, of the fact, that the rector has under- 
taken tp employ him, to pay him, and to continue him in 
the curacy, till provided in some other ecclesiastical prefer* 
^ ment. It is difficult to conceive how any question could be 

made on this pointy or how a doubt could have been enter* 
tained in the case of Dutton v. Poole, which, however, was 
not near so strong as the present. As to the second objec-^ 
tion, the bishop having ordained the plaintiff on this veiy 
title, there" surely cannot be a stronger licence. Whether it 
is such as ^vould satisfy some penal statutes, may be a critical 
question; but we are of opinion, that it does not lie in the 
defendant's mouth to say, tliat Martyn has no licence, when 
he himself has admitted him to act as his curate, and has never 
' before objected to him ou this account, or given him. notice, 
and an opportunity of obtaining one in form. With regard 
to the third point, after the fullest consideration, we find it 
impossible to say, that diis readership is an ecclesiastical pre- 
ferment. A reader, in the canon law, is always put in oppo- 
sition to a clergyman. It means a person who reads prayers 
in the morning, and afternoon, on week days. It is an order 
in the Romish Church, inferior to a deacon. So it is called 
by Bum (I), and, I am informed, that, in the Wehh and 
Chester dioceses, there are laymen who officiate as readers 

at 

(i) Bum*s EccL Law, titte Ordinal (h) Loc, dt^ Note ffj, 
tion, Gibs. vol. L Tit. 6, c. 3. (IJ EccL Law, title Ordination. 
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at this day. The institution of the office in this parish hat 1 779. 
been looked into^ and it seems that it existed before 170(i. v^v^^ 
Tliere are some entries in the parish books which require JVIarttn 
jnrticttlar duties to be performed by the reader, as assisting ac^ainst 
m administerii^ the sacrament, assisting the clerk, S^c. When Hind. 
a certain appropriated Aind ceased, from ^bich the salary 
was payable, the vestry ordered £S0 a year to be paid out 
of what they call commission mon^, 'and afterwards to be 
charged by the churchwardens in their accounts. Now, M'hat 
stability is there in this i The rector may refuse the reader 
the use of the church to read in. The parish may no longer 
choose to have prayers read oif-week days, and «may discon- 
tinue the salary. We are, therefore^ of opinion, that this is 
iiot an ecclesiastical prefermenty within the meaning of the 
andertakii^ given to the bishop. 

The rule for a new trial was accordingly discharged, and 
judgment entered up for the plaintiff [f 52]. 

The question noi/^, upon the case reserved in the present 
action, was, Whether die plaintiff could recover the arrears 
of his salary of tifty guineas, firom the time of the defendant's 
quitting the rectory of St, Ann V 

Cowper argued for the plaintiff.-— Dat?ei?por^ for tlie 
defendant. 

For the plaintiff, it was contended, that the undertaking by 
Hind did not determine by his ceasing to be rector of St. 
Ann. tt was a permanent agreement to provide for the 
nhintiff till he should obtain some other church preferment. 
it could 'not be avoided by the voluntary act of the defend- 
ant, but, if he had put it out of his own power to continue 
Martjfn in the exercise of the functions of curate of St. 
Aiin^ he was still bound to pay him the salary. The nature 
of a tide to the bishop is not a pi^carious provision, depen- ^ 

dent on the will of the person who giv^ it, but certain, and 
only determinable by the misconduct, or preferment, of the 
person to whom it is given. To prove this, several cases 
were referred to in the register of archbishop Ifinchebea, 
H'hidi are mentioned in Gibsons Codex, in the commentary 
on the 33d canon of 1603 (m), and particularly, — the fol- 
lowing entry in that register ; '' An order firom the archbishop 
^ to the bishop of St. Asaph to compel John rector of 
" Goldjield to pay the annual sum of five merks sterling 
^ to Amianns de Goldfield, to whom the said John had ' 
** given a title for that sum, until lie should be provided for. 
'^ Given at Stepney, KaL Apr, 130S." — ^And two orders r j^g i 
from the archbishop: one, to a bishop, to provide for 
ft clergyman whom he had ordained without a title; and 

another, 

[t 52] That part of this case has (mj Gibs. vol. I. Tit. 6. c. 3. 
heen reported since, Ccwp, 437* 

Vol. I. M 
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17.79, imother, of the like purport, to a bishop's executors, to 
^ ^^^ ^ oblige them to provide for one who had been ordained without 
Martyn a title. 
si'iHinst For the defendant, it was insisted, that eveiy sentence in 

Hind, the iiistniment confined the undertakit^ to the time of Hind's 
continuance in the rectory of St. Ann, It could not \M 
his successor, and certunly did not bind him to continue all 
his lifetime rector of that parish* The consideration for 
which the 50 guineas were to be paid.w^s the performance 
of the duty of curate. The contract would want mutuality 
if it extended beyond Hind's continuance in tbs rectory of 
St. Ann^ for he coi|ld not compel the plaintiff to oflkiate as 
his curate i|t Rochdale^ hia present livmg. An engagement 
to pay 50 guineas, independent of aiw clerical functions, 
would not have been a title upon which the bishop could have 
ordained the plaintiff. 

Cozcper^ in reply, observed, that the plaintiff was prevented 
firom performing his part of the contract, by the act of the 
defendant. 

Lord Mansfield, — ^There does not seem to me to be 
any colour whatever for the present demand. Tlie question 
is, what Hind has undertaken to do. He could nol turn the 
plaintiff out at pleasure, but there is no pretence to say that 
he has undertaken for himself, or his executors, to maintain 
him for life, or to continue all his own life^time rector 
of St. Ann, The question here is not, whether this is 
a good title or not; although it should seem that it is 
good. They commonly run in this forn^, ^nd the curate 
takes the risque of the rector*8 quitting the living. A man 
may give a niore permanent title, but the words of this 
instrument clefirly confine the undertaking to the tin^e of 
Hind's continuing rector of St, Ann, '^ I nominate, 

&c.'* *^ to the office of a curate of my parish of St, 

Ann, 4fc." 

The Post^ |o be delivere4 to the defendants 



u 

ft 
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1779. 



The King agaijut 4ht Mayor and Burgesses 
of Lyme Regis, on the prosecution of 
Francis Fane; — and the Same against 
the Same, on tlie prosecution of John 

THE write in fliese cases, were exactly the same as in that J*"!?*'-^* 
of MiteheU (n). '""*>• 

Hie retoniy in the case of Francis Fane, set forth ; Tliat in a return to a 
Lyme Retns was a borough by prescription. That the ^^<^ndtmjis\ti re- 

-h/ y n /aL 1 \i_jv • store, if it IS Stat- 

Major and iSurgesseSi (the corporate name,) had been im- ed that the putty 
memorially accustomed to have a guild-house, called the Moot- ^*»* removed by 
hall, or GuUd-halL lliat, from time whereof, l^c. till the M^StliZge,^ 
granting the letters patent therein after mentioned, and also i^ ■• unnecessary 
ever snice^ there had been, and still was, a council of the ^^r'^of^remll! 
mayor and burgesses, consisting of the mayor and certain ^^^ >» vested in 
other persons, who, immemorially, until the grantmg the letters u J^^;,,w"to ** 
patent, were called counsellors, and, from the grauthig the tbem, unieM 
letters patent, capital burgesses, and diat immemorially, till fe^e^'jjjj' ^'ilcfYo' 
the letters patent, the council consisted of eleven burgesses, a'seioct part.*-. 
inhabiting and residing within the borough or the liberties ife^w *L°"^nfiw 
diereof, of whom the mayor was one. That, till the letters tto oeri in a re- 
patent, every counsellor, on his admission into diat office, f^^^j^ S^ a); " 
took an oath for the due execution thereof; and, from the time fyhi'il-'Wktn 
of the granting the letters patent, hitherto, eveiy capital non-re«We»« »• 
bui^ess, upon bis admission into that office, had talceu an ^^a^i^ 
oath for the due execution thereof; whidi oath, so respective- '•^r, itu unne- 
ly taken, was stated in hoc verba in the return, the material ^n hrn!**ple^' 
part being as follows : " You shall swear, that y#u shall be viousiy to come 
" obedient to die mayor and hb successors, when, and as of- ***** ^^'*^^ 
" ten, as the mayor shall have occasion to send for you, either 
'* for the affairs of the town, or else for to be aidiing and as- 
'' sisting of him in the court, upon the pleading or hearing 
** of any matter or cause depending before him^ or for or 
^ concerning any other cause for the which the said mayor 
^ shall, or may, in respect of the office of the mayoralty, 
'' have occasion to hear, or use your opmion or counsel. 
'^ His counsel and his brethrens' you shall observe and keep, 
** of and concerning all matters that shall be communed of 
'' in the cotuunl'house, or elsewhere, for the affiiirs of die 
** common-wealth of thb town, and shall not disclose, dis- [ 150 ] 

M 2 ** cover, 

(n) Supra, H. 19 G. 3. p. 79* 
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1779 '' cover, or report abroad, what shall be treated of in 
^^ * " the said council-house, or any particular man^s opinioq 
The Kino " ^^^Te delivered, touching any tiling that shall there be 
a'^iiiist '' treated, or communed of, touching any the afSiirs of th^ 
Lyme " '^^^ town." Thrft, till the letters patent, every counsdlor. 
Regis. ^^ since, every capital burgess, was accustomed to reside and 
inhabit, and of right ought to have resided and inhabited, 
M'ithin the borough, or die liberties thereof, to advise and 
assist the mayor, touchini^ the state, good rule, and governr 
roent of the borough, and the administration of justice within 
the same. That Queen Elizabeth^ by letters patent of the 
S6th of Juney in the 334 year of her reign, did, (inter alia 
stated in the return,) grant [7], That there riiould be for ever 
in the bo|roi|gh, a mayor, and eleven other burgesses in num- 
ber only, out of the bui^esses of the borough or town aforer 
said, to be chosen and constituted according to the form ix\ 
the said letters patent thereunder specified, who should be 
called <;apital burgesses; (then nominating as usual in charters, 
the first mayor and eleven capital burgesses.) Tl^e capital bur« 
gesses to continue for life, unless, in the mean time^for uieir own 
bad government in that behalf they should be removed. That 
^e said mayor, and eleven burgesses thereby appointed by 
name, or the greater part of them, the mayor for the time 
being one, whenever to them, or the greater part of them, 
it should seem fit, in their sound prudence and discretions, 
should choose, not exceeding the number of four other per-v 
spns of the iidiabitants of the borough or tpwn, to be other 
capital burgesses, so that the othfr capital burgesses, 30 to be 
chosen, together with the mayor, and the other eleven 
capital bprg^sses, should not exceed the number of sixteen^ 
to be continued in the piiice for their lives, unle^, S^c, That, 
as pften as the capital burgesses, so nominated, or thereafter 
to be chqsep,«(i. ^. the eleven and four,) or any of them^ 
should di^, or be removed for, ^T^ . then it sliould bjp lawful to 
the other capital burgesses^ being the common co^ndly or the 
greater part of th^n^, to choose oue or more of the other 
bui^sses, in the pl^cf or places of such capital burgess or 
burgesses so happening to ^ie, or to be removed; and that he 
Qr they 90 chosen should be a capital burgess, or capital bur- 
gesses, in like manner as the capital burge&se9> by the letters pa- 
tent before constituted, were and should be. Tliat^ whenever a 
[ 151 ] a vacancy or vacancies should happen^ by the death or remo- 
val of any of the said capital burgesses, another or others of 
Ae burgesses should be elected a capital burgess, or capital 
burgesses, by the rest ojlhe council, or the greater part of tliem, 
in die place of such capital burgesses so happening to die or to 
be removed. That the ca}>ital burgesses, so from time to time 
to be chosen, ahould take their oaths before the mayor and the 
rest of the capital burgesses, or the greater part of them^ 

well 
[7] Vide the following page, Note [7] 
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well and iiudifully to execute their oSce* That by the said 1779. 
letters patent, the queen granted to the mayor and capital ^^-^^^ 
burgesses, and their successors, that it should be lawful for The Kino 
them to keep or appoint a guild or council house, within the against 
boroi^^ or town, commonly called the Moot-hallf and that Lyme 
the satd mayor and rapUul hurgetsesf the common council of Reg is« 
the borottgh or town qforeaaid, or the greater part of them 
f&r the time being, as often as to them it should seem nece»» 
sary, should and might convoke, and hold^ in the said house^ 
a certain ccMiTOcation of the same mayor and capital buiigesses, 
or the greater part of them, and in the same convocation, 
should and might treat, ifc. of the statutes, acts, articles, and 
ordinances, touching the borou^ or town, and the good rule, 
stite and government thereof, according to tlie tenor of the 
said letters patent, as by the said letters patent, remaining on 
record, might more fully appear [7]«) That the mayor and 
buigeases accepted the letters patent, in the several matters in 
the return speofied, and from that time, had acted under, and 
conformed thereto*, and that, ever since, the council had 
consistedf and of right ought to consist^ of the mayor and 
the capital Im^essei of the borough for the time bein^. 
That Fane, on the 29th of August, 1 774, was elected a capital 
burgess, and afterwards, on the same day, took tlie oath above 
spedlied. That he had not, at any time since his election, 
inhabited or resided within the borough, or the liberties 
thereof^ but, on the contrary, had, ever since, inhabited and 
resided with his family, tn places out off and at a great 
distance from the said borough, and the liberties thereof) 
and had, during all that time, voluntarily, without good oc^ 
casion, absented himself from the borough, and from the duty of 
the office of a capital buigess ; and that by his non-resi* 
dence, and his voluntary absence finom the borough, and the duty 
of hia office, he did, during all the time of his being a capital 
buigess, wilfully nq^ect and omit the duty and execution of [ 152 J 
his office, and deprive the mayor and burgesses of that coun-» 
sel, and assistance, and advice, which by the duty of his office, 
and according to thesaid oath, he oug^t to have given. Tlutty 
at a meeting or convocation of tl^e mayor and buii^esses^ 
held, according to the immmnorial custom and usage of the 
borough' 9t the Moot-hall, or Guild^ll, on the 31st of 
Jufust, 177B, John Coade, one of the capital buigesses^ 
exbbited certain articles of complamt, Sfc. against Fasie, (In 
the same form, and with the same omission, buit which waa 
now taken as amended, as in the return (o die mandamus of 

the 

[7] There was the same recital with * This sentence, (printed between 
that included in this parenthesis in the two asterisks,) was not in the return in 
return to the mandamus to restore Jr^- . the case of Arthur Raymond, 
tkur Raymond, inf'ra^ 177. 
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the lion. Henry Fane(a)f except that here the only charge 
was non-residence and consequent mgleei of duty, and the 
conviction was stated to be only on the fourth article of die 
complaint.) That a copy of the articles^ and a summons to 
appear at the next meeting or convocation of the mayor and 
burgessesy then appointed to be held at the (hdld-Jkall, on 
the 14th of September next, and answer die sud articles, and 
shew cause why lie should not beremoved and displaced; were 
ordered to be^ and afterwards on the 31st of August, 1778, 
were served on Fane, Tliat, in pursuance of an order made 
at the said meeting or convocation, held on the 3 1 st of Ausmst, 
1778, all the bm^esses of the borou^, within the reach of 
summons, * were, afterwards, and before the holding of the 
next meeting, duly summoned^ to appear at the said next 
meeting or convocation, to treat, advise, conudt, and deter* 
mine, touching^ the removal and disduR^ng of Fane from the 
office of a capital burgess, for the causer and misdemeanors 
mentioned and contained in the said articles. That, on the 
14th of September, a meeting of the mayor and burgesses 
was, accordmg to the said last-mentioned summons and notice, 
held, at the Guild-hall aforesaid, for die purpose aforesaid,, 
amongst other business, and that Fane appeared. That, by 
his consent, the meeting was accounted to the next day. 
That, on the next day, a meeting or convocation of the mayor 
and burgesses aforesaid was, according to and in pursuance of 
the said adjournment, held at the Guild-halL That Fane 
also appeared at the adjourned meeting, and it was there ad- 
judged, that he was guilty of the non-residenoe, absences, 
contempts, neglects, breaches of duty, misbehaviour, and 
other misdemeanors, and things, objected and charged against 
him, in and by tlie fourth of tlie said artit;)es of complaiut. 
That he had not stiewn any just cause why he should not 
be removed from his office. That the mayOr and the rest 
of the burgesses holding the meeting, had resolved, that, for 
the non-residefice, absences, Sfc, whereof he had been ad- 
judged guilty, he ought to be removed, and did then aiul 
there remove him. That he had not afterwards been dected^ 
admitted, sworn in, or restored; and that, for these rea- 
sons, tliey could iK>t restore hun^ or cause him to be 
restored. 

In the case of Luther, the return was, in every material 
part, exactly like diat m the case of Fane. The validity of 
the return in the case of Luther, was argued before that in the 
case of Fane, (Lord Mansfield being, I believe, absent,) 
by Rooke and Lawrence (o) ; but I was not in court. Af- 
terwards the case of Fane was argued by the same gendemen, 
on this day* 

RooKE, against the sufficiency of the return, — I shall 
make three objections to this return. 1. Because it does not 

state 

{a J Supra, p. 155 * (o) On Saturday, 2^th April. 
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stale that the meeting which disfranchised Fane was held by 1 779. 
any r^ht or custom. 2. It does not aver that the corporation 
at large had an authority to disfranchise. 3. It does not 
state diat they had a right to disfranchise for the reasons for 
which diey have removed die prosecutor. — 1. It is not 
stated that tlie ineetingi when the dbfranchisement was 
pronounced, was held by custom or charter ; and one, or ihe 
otfaer^ ]b necessary to warrant a mayor in calling a corporate 
asseinbly. In the case of the King v. Richardson (p)y a 
cusiom to hold the meeting was alledged in the plea to the 
quo warrantOy altho«^ pl^ do not require so great cer- 
tain^ as returns. Unless it can he stated as general law, 
that a mayor can call corporate assemblies at his pleasure^ 
this meeting was not legal. — 2. The right in the corpora- 
tion at large to disfranchise their members^ is not averred, 
llie return may be all true, and yet the prosecutor may have 
been unjustly removed. This deprives him of any remedy, 
by traverse or action. The same strictness b required, and 
the same principles govern in returns to writs of mandamw^ 
as in indictments, or returns to writs of habeas corpus ; Rex 
V. Hutchinson Mayor of Carlisle (q)^ where it is said on 
the margin (r)^ that returns to mandamuses require even 
greater certain^ than indictments, because they cannot be 
traversed, (that is, at common law.) Now, in the case of 
iudictments, theu are bad wherever all the facts stated may be 
tme, and yet the party innocent ; C Hawk, PL Cr. c.^5.% 
57. &. ^ 119. 123* 1^6. where it is laid down, that the cap- 
tion of an indictment must shew, that the mdictment was 
taken before competent jurisdiction, and that the Jurors 
had authority to iind it. In returns to writs of habeas [ 154 ] 
corpus, an express and certain pause of commitm^it 
miist be set forth, for the court will intend every 
thing against the person making ttie return: Deyton^s Case 
(r), and 1 Salk. 350. 5 Mod. 83. But it will be sai^ 
diat a power of amotion is incident to every corporation, and 
therefore it need not be stated. What is iheant by incident? 
If it means, that it necessarily belongs to the corporation at 
large, I deny it. In Lord Coke'a time, it was held, that a 
corporation had not the power of amotion, unless by custom 
or charter. However, that doctrine has been over-nued since, 
in Lord Bruce* s Case (s), and in the King v. Richardson (t), 
and I admit that corporations have a power to disfranchise. 
But custom, charters, or bye4aws may restrain that power to 
anar^. If thew are silent, it is vested in the whole body. 
Ine question, tnerefore, conies to be, how fiar it is neoossairy 

to 



(/)) E. 31 G.2. 1 Burr. 517- 
{q) M. 9 Geo. I, S Mod. 99. 
(r) IM. 101* 
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(0 1 Burr. 539^ 
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1 779. ^^ ^^^ '^S^ presumptioiu. They only stand, till the con- 
^ - -.^ trary is proved. If it is competent to encounter such legal pre- 
I'he King sumptions, a return ought to state something which will enable thef 
as^ainst opposite party to contradict what the general presumption would 
Lyme establish. But, on this record, it is impossible for us to deny 
Il£Gis. the right in the body at large. It ought to have been ex- 
pressly alledged. In indictments for not repairing highways 
or bndges^ although the inhabitants' at large are bound, at 
common law, to repair, yet it is always charged that diey are 
liable, to let in a plea that they are not, but that particular 
persons are. — (Buller, Justice^ — *^ You cannot traverse 
'^ that averment in the indictment.'*) — This case must be con- 
sidered as independent of the statute of Queen Anne (u), 
for that act was intended solely for the benefit of personir 
suing out writs of mandamus, and not to take away tiic strict- 
ness which the common law required hi returns; Rex v. 
Mayor of Lynn (v), and 2 Burr. 733. 741 ; and the cer- 
tainty necessary at common law is established by Bags*s Case 
(w), in Hex v. Ctapham^ (y)j and in Hex v. Mayor o} Abing- 
don (z). As to precedents, there is not one which does not aver 
a right to disfranchise, except tkcU in Bagg^s Case, and it has 
never been said that the return in that case could be supported. 
No inconvenience can arise from obl^iog the party to put this 
right ou the record^ whereas there will be great inconvenience 
the other way, as it will enable a mayor to throw the whole 
I 55 1 corporation mto confusion, without any danger to himself. — 
S. Supposing the power of amotion to be in the corporation 
at large, they have not shewn a right to disfranchise for tiie 
cause for which this prosecutor has been removed. They do 
hot state that they ever gave him notice to come in and reside. 
Tliey only say, diat he was non-resident, at and since 
the time of his election, but ho instance of any particular 
absence is specified. On this point, I must rely on the prin- 
ciples laid down by your Lordship, in the cases of Rex v. 
Rkhardson (a), and JJcxv. The Mayor of Liverpool (hL 
It is charged, generally, tliat Fane mljtdly absented himseU; 
bat no particular instance of disobedience to any summons to 
attend is set out, which ought to have been done, according 
to the doctrine in Rex v. The Mayor ofDoncatter (c), wad in 
The City of Exeter v. Glude (d), 
Lawrence^foT the defenclants, — 1. If the corporation had a 

power 

(w) 9 Ann. c. 20. (a) 1 Burr. 540. 

(v) H.liG.Z. Andr. 105. {b) H. 32 Geo. 2. 2 Burr. 731 , 

(w) T. 13. Jae. 1. 11 Co. 93. b. (c) M. 3. Geo. 2. 2 Ld. Raym. 

dy) If. 22 ■4- 23 Car. 2, 1 Ventr. 156*4. 
IIL {d)T.3jr.^M. ^ Mod. 35. 

4. E. 12. TV. 3. 2 Salk. 432. 
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power to amove^ and yet could not assemble for tfaatpurposei 1 779, 
that power would be nugatory. In the case of The King v. »^^^^ 
l^chardson, the ground of amotion was^ non-attendance at The Kino 
corporate ineetmgs, and, therefore, it was necessary to state against 
the right to hold those meetbgs,-^. In all the former cases, Ltms 
they have founded the right on charter or custom. This is Regis. 
the first in which the power to remove as incident to the cor- 
poration at large has been relied upon^ and, therefore, it is 
not to be judged of strictly by former precedents. But that 
nicfa a power is, at common law, incidental to every corpo- 
ration, is clearly established by Lord Bruce's Case, and by 
that of the Kingj^ v. Richardson, Every common-law right 
will be taken notice of by the court. The business of plead- 
ing is to set forth the facts, not to draw inferences of law. 
Certainty to a common intent is all that is required in returns, 
and that not as has been argued, to enable tlie other party to 
bring an action for a false return, but for the information of 
tlie court, as was held in Rex v. The Mayor of Abingdon (e). 
This is resembled to cases of mdictments and returns to writs 
of habeas corpus. But, as to indictments, the record must 
shew, before whom they were found, and by what jury tried, 
because those are facts; but it is never set forth, tihat the 
grand jury had power to .find the indictment or that the 
judge had authority to try it, because those conclusions in 
law are made by the court. So, in returns to writs of habeas [ 156 ] 
iorpuSf if the power of commitment is at common law, it is 
never stated in the return, llius, in the case of Crosby 
Lord Mayor of London (/), the power of the Sp^ker of 
the House of Commons was not alledged. In an indictment 
against a gaoler, for au esca()e, there is no occasion to aver, 
that he was bound by the duty of liis office not to suffer his 
prisoner to his escape. So, in an ii^iictment for not per- 
forming statute-labour on the high-ways, the authority of the 
overseers to appoint the work need not be alledged; Rex v. 
Boyall if). The reason why, in an indictment for not repair- 
ing a road, it is stated, that the inhabitants ought to repair, 
is to give an opportunity of introducing the name or descrip- 
tion of the defendants, for the purpose of shewing who are 
the 6ffenders; but, if that were done in any other way, it 
would be sufficient. It is not necessary to follow the com- 
ihon form of words. Indictments for perjury are the only 
instances in which a legal authority is usually set forth. 
But that has only been the practice since the statute of 23 
Geo, d.(g). The precedents before thait period, do not con- 
tain such an averment; Co. Ent, 363. 368. Tremayne 136. 

(e) 1 Ld. Raym. 559- 550. (/) T. 32 ^ S3 Geo. ^ ^ Burr. 

if) C. J5. £. 11 G^o. 3. dWih, 832. 
188. Since reported, 2 Black. 754. (g) Cap. 11. § 1. infra, 19*. 
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|MYQ 144. 147. 157* It 18 said^ that whatever was necessary to 
* be stated before the statute of Queen Anne, is still necessary. 
Th K ^^^ I admit. But then all the precedents of returns before 

acainst ^^^ statute, M^ere also prior to Lord Bruce's due, when 
Lyme ^^ general power of corporations at large was first settled, 
Regis. ^^^ ^' then, it was thought necessan^ to state the power, it 
not being considered as incidental. It is said, the facts here 
alledged may be all true, and yet the party unjustly removed| 
and tibat he will have no remedy, out, if the corporation 
have not die power of amotion, he sttU remains a capital 
bnrgess. If the right were not in the corporation at lai|^, he 
might have suggested m his writ, that it was in a select part, 
and that he had been amoved by the whole body, and then 
the return must have denied the right to be in the select 
part. As the suggeston of fiise fiicts is a ground for an 
action, so is the suppression of true facts. Thus, suppose 
diere were two charters, one giving, (with other privileges,) 
a power of amotion to a select part of a corporation, another 
of a later date, confirming die other as to every thing else, 
but restoring tilie right of amotion to tlie body at large. If 
i ^^7 ] a mandamus, in such a case, were to state a removal by the 
select part, and the return were to set forth the old charter 
only, ul the facts in that return would be true, yet certainly 
an action on the case might be maintained for the deceit.-^3. A 
stronger case of wilful absence cannot be stated, for the 
prosecutor is alledged never to have resided since his election. 
In Richardson^s case, the off'ence was the non-attendance at 
particular courts, of which he might not have had notice ; and, 
therefore, it was necessary to set forth that due notice had 
been given But I conceive tliat, by law, a capital bur- 
gess is obliged to reside, and that in sudi case, non-residence, 
without any summons- to attend, is a forfeiture. In Lord 
SkrefSDdmtys Case (A), it is held, that, where an office coq- 
cems the administration of justice, the officer is liable to 
forfeiture for iKin-«ttendance, or non-user, and diat he is 
bound to attend without any demand or request. In Glyde** 
Case (i), non-residence is stated to be a forfeiture of the 
office of alderman. In Faughaii v. Lewis (k). Lord Holt 
says, that a clause in a particular charter, making non-resi- 
dence a forfeiture, was only declaratory of the common law, 
for that non-residence was, by law, good cause to remove a 
member of a corporation (/) [<^ 1], In the case of the 

The 

(k) T. 8 Jac. 1. 9 Co. 50. must be a judgment of amotion pro- 

fij 4 Mod 36. nounced by the corporation, before an 

fl^J E. 4 jy, Sf M, CartL 2^7, information in the nature of quo war- 

CO Ibid\ 229' ranto will lie. Vavghan v. Lewis, and 

[<]|> 1] 6ut nou- residence, though Rex v. Heaven, M. 29 Geo, 3. ^ 

a good cause of removal, does not ip^ Term Rep, 772* 

so facto, determine the ofllce, but there 
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The King f. Tht Corporation of Wdh (m), a detorouned I770 
neg[lecl, <Nr wilful refiim^ is held to be a gioinid of foifeiuire, ^ J^ 
and non-residence is the most glaring Delect of any ; and, in ^ i^^ Kino 
the case of Tte Queen v. Truebody (n), it was exfuressly de- asainst 
cided, that^ if a capital buigess quite leaves the borough, and Ltm e 
goes and resides in modier place, it is a sufficient ground for Rbois. 
turning him out, aad that there is no need of summoning him 
belore he is semoved, because he has abdicated the borough 
[<& 2]. But, if this return were bad, the court would not 
grant a peiiemptofy tnandamus, when it appeals tfant the pro- 
lecutor has deserted the corporation ; Rex v. The Mayor of 
Neweasiie, cited in Rex v. Rkkardaon (0). 

Lord Mansfibld,*— Tlie <Mily . question is. Whether^ 
tftkia(g die law as clearly established, that the power of a* 
motion is incident to a corporation, this would have been a 
sufficient return befofe the statute of Queeu Anitie ; for I take 
it to be settled, that the same certainty is required now, as 
before that statate, though I think at first it ni^t have been, 
otherwise determined, because Ae reason was not the same. 
Ihe great objection made to this return is, that the defendants 
have not set out, that the body at large has die power. They [ i58 ] 
have set out the charter, and we must take it to be as stated, 
and there is no special power thereby given either U> the whole 
body, • or any select part. In such a case^ the charter making 
them a corporation, the law implies the ri^t to remove to be 
in tlie whole body [p 1], The charter leaves it to the rule 
of law. It' is said, there may be some other charter or bye* 
law to the contrary. But is it necessary to state every possible 
iK^tive,-— as, that there is no other "charter,— 410 bye-law^ 
Sfc. i I think it is not. If there were another charter or bve* 
law restrakiiiig the power, and that were not set out, can 
there be a doubt but an action would lie ? That would be 
misleading the court. Wherever Aere is a suppression of 
Inith^ and the party is thereby injured, he may maintain an 
action. As to the cause of removal, it is set out in express 
words, viz. a general non-residence. But, if die corpora- 
tion' has the power te remove, they must have power to 
hold a meeting for that purpose, and that^ being incident to 

die 



{m) H. 7 Geo, 3. 4 Burr, 1999. 
(n) E, 5 Ann. 2 Ld, Raym. 1275. 
[<i^ 2] Rex v. Mayor of Shrews^ 



hury^ T. 8 Geo. 2. Cases Temp. Lord 
Hardw. 147- 151. 
(0) I Burr. 530. 534. 
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[f l] So in an action upon a bye- 
law made by the whole body, it is not 
necessary to state their power of 
making bye-laws : — ^** It is incident to 
every corporation, either by the body 



" at large, or by a select part ; and 
'' it is in the latter ease only, that the 
" power need be shewn." Company of 
Feltmakersv. Davis, 1 B Sf P.gs. 
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177.9. die other, need not be set out. It in not trae that ;^ aM 
to presume every thing against a return. You are not to pre^ 
9ume for or against it. 

WiLLESy and AsHHUKST^ Justices, of the same opinion. 
BuLLERy Justice, — I ^viIl take the first and third objec- 
tions together ; and, with regard to them, 1 think that a ge- 
neral non-residence being expressly stated as lihe ground of 
amotion, it was not necessary to give notice to come and re- 
side ; for, if a member of a corporation ought, by his office, 
to reside, he is bound to know the law ; and, where there is 
a right to remove, there must be a right to assemble for that 
purpose. As to the great question. Whether it was neceaaary 
to state that the power of amotion was in the body at large ? 
it has been admitted, that it is, by law, incident to the whole 
body, if not restrained, by an express grant, to a select part. 
It is also admitted, that, if it had been stated, it would not 
have been necessary to prove it. But it is insisted, that this 
return may be true in every thing, and yet the pwrty be en- 
titled to be restored, and that he has no opportunity of tra- 
versing the right, or bringing an action for a false return. I 
agree that, in these returns, die same certainty b required as 
in indictments, or returns to writs of habeas corpus. Lord 
Coke has distinguished certainty in pleading into three sorts 
[<!:>] [t55]; 1. Certainty to a common intent, which is suf- 

[ 159 ] iicient in a plea in bar ; 2. Certainty to a certain intent in ge- 
neral, as in counts^ replications, S^c. and so in indictments ; 
3. To a certain intent m every particular^ which is necessary 
in estoppels. Tlie second of those sorts is all that is requbite 
here, and I take it to mean, what, upon a feir and reasonable 
construction, may be called certain, without recurrii^ to pos- 
sible facts, which do not appear. Before the cases of JLon/ 
Bruce and Richardson, it was thought necessary, to state 
the power to be in the corporation at large, because it was not 
tfien considered as incident to them. It is one of the first 
principles of pleading, that you have only occasion to state 
iacts ; which must be done, for the purpose of infbrming the 
court, whose duty it is to declare die law arising upon those 
facts, and to apprize die opposite party of what is meant to be 
proved, in order to give him an opportunity to answer or tra- 
verse it. It is now setded to be matter of law^ that, primA 
fade, the power of amoUon is in the body at lai]ge. Being 

matter 



[<l>] Co. Uitl. 803. a. 

[t 53] For an explanation of the 
different sorts of certainty, vide the 
judgment delivered by De Gre^, Chief 



Justice, in the case of Ktx v. Home 
in Dam, Proc, 11 ilfay, 18 Geo. S. 
Comp. 672. 683. 
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ipatter of kw, it b not traversable [f £]• Bat the present pro- 
secutor may now rcp/y, that the power is not according to the 
general law in this case, but in a select bod^, whidi may 
then be tried by a jury. If the return be certam on the fiice 
of it, thai is sufficient, and the court cannot intend (acts in- 
conabtcnt with it, for die purpose of making it bad. We must 
consider the diarter as truly stated, because nothing appears 
lo contradict it; and, if so, the law says, that, by such a 
charter, the corporation at large have the power of amotion. 
If presumptions were to be allowed, certainty in every parti*- 
calar would be necessary, and no man could draw a valid and 
sufficient return. If the power of amotion is, in this place, 
in a fldect part, and the present return is bad on that account 
I am dear that an action will lie. I say, if it is bad on that 
account, because it does not necessarily foUow that it is bad* 
Hie contrary was held in Braithwaite's CaBe(p), which was 
recognized to be law by this court not many years ago, in a 
case from the borough of Leicester, Braithwaite^s Case dso 
proves, 1 • Hiat„ although a return be true in words, yet, if 
It is frdse in substance, an action will lie, and, £• lliat pre* 
sumption and intendment, as far as they go, must be in fa- 
vour of returns, not against them. If, in this borough, the 
power is given to a select part, by the charter or otherwise, the 
court is imposed upon, and die prosecutor injured; and it 
would be a very proper subject for an action. 

The court pronounced judgment in fitivour of the return, 
both in the case of Francis Fane, and in diat of Luther; 
but, upon the suggestion of the Solicitor General^ that ano* 
ther objection, which was afterwards argued in the case of 
Arthur Raymond^ applied also to these two, (as well as to 
several others,) they were all left open to the opinion of tlie 
court upon that objection (q). 



I<9 
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The Kino 

, against 
Lyme 
Regis* 
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(p) E. 21 Car. 2. 1 Vcntr. ip. fqj Infra, p. 182. Note \% 



T 



[p] 2 For this reason, where the 
writ states facts, and draws the con- 
clusipn that A. was duly elected, 
fhe return should traverse some of the 



facts; and if it states only that *^ A 
" was not duly elected," it is argu- 
mentative and bad. R, v. Mayor. Sec. 
of Yorky 5. T. R. 70. 
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Saturday, 1st 
May; 

On a qf^neral 
pira uf bank- 
rnptcv under 5 
6>o. 12. c. 30. 
the pMtntiffitay 
give the condi- 
tion of the bond 
on which the ac- 
tion i« brought 
in e^ttknc* to 
shew that he ii 
not barred by 
tl e certificate.-* 
If a bond by a 
principal and 
lurety hat not 
been forfrited 
before the bank- 
ruptcy of the 
furety, the debt 
cannot be 

X roved under 
w commiaiony 
and he may be 
•uedupon it, 
after he has ob- 
tained hi« certi- 
Ccate. 



E ifii 3 



Alsop and another against Price. 

n^HIS ymA a special case reserved for the c^nion of the 
^ court. — ^The actkniy which was debt upon a hood, was 
tried before Bulleh, Justice, at Guildhall^ at the Sittiogs 
after Hilary Term, 19 Geo. 3. 

llie declaration stated. That die defendant, on the 17th 
of June 1772, by his writing obligatory, acknowledged him- 
self to be bound unto IViUiam JSash, ui his lifethne, bj tlie 
description of the Lord Major of the City of London, Sir 
Robert Ladbrokey in his lifelinie, and Robert Ataop, Esq. 
(one of the plaintifis,) by the description of the two senior 
Aldermen of the said city. Sir James Eyre, Knight, the 
other plaintiff, by the description of the Recorder of the said 
city, Sir Stephen Theodore Janssen, Bart« in his lifetime, 
by the description pf the CSiainberlain of the said city, in 
«£200, to be paid to the said obligees, when die defctiidimt 
should be thereunto requested, and that, thoiq^ often re« 
quested, he had not paid the same, or any part thereof, to 
the said obligees, or any of them, in the liietime of Nash, 
Ladbroke, and Jamsen, nor to the plaintiflb, or either of 
them, since the death of the said tfash, Ladbroke, and Jam- 
sen, — ^To this declaration the defendant pleaded, generally, 
that, after making the bond, and before me action brought, 
he became a bankrupt, within the meaning of the statutes 
made against bankrupts, or one of them, and that the cause 
of action acrued before the time when he so became a bank* 
nipt ; and concluded to the country. 

The case stated, that a commission of bankruptcy issued 
against the defendant on the 5th of September 1776, and 
iSaaX he afterwards obtained his certificate, which was allowed 
by the Chancellor on the 1st of May 1777. It then set forth 
the bond on which the action was l^oug^t, and the condition. 
The bond appeared to be a joint and several bond by James 
Sage Thomas Lawrence^ the defendant Price, and Bayamin 
Ivory, llie condition recited, 1. That Samuel Wilson, late 
of Mat ton Garden, in the county of Middlesex^ Esq. de- 
ceased, by his last will and testament, bearing date the 27th 
of October 1776, directed that his executors diould paly the 
sum of <£20,000, if the residue of his estate should amount 
to that sum, or, if not, the amount of such residue, to the 
Chamberlain of London, for the time being, to whom, toge- 
ther with the Lord Mayor, the two senior Aldermen, and the 
Recorder, for the time being, he comnutted the management 
thereof, for the use and intent, that the said ^80,000, or the 

amount 
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amount of such residue^ should be a peq)etQal ^d, to tm 1779, 
lent to young men who have set up one yeut, or not \^,mr<^mj 
more than two^ in some trade or manufacture, in ^e city of Ax.8op 
London, or within three miles thereof, and who could give against 
adsfactory security for the repayment of the money so to be Price. 
lent to them ; and his will was, that no more than £S00, nor 
less than «£lOO, should be lent to any person or persons in 
copartnership, nor for any longer term tlian live years, and 
that every person, to whom any of the said money should be 
so tent, should, for the first year, pay^l per cerU* and, for 
the remainder of the time while he should keep the principal, 
2 per cent, per atmum; and that the borrower should pay 
the interest half-yearly to the said Chamb^ lain of LondoUf 
under certain limitations and restrictions therein particularly 
mentioned. 2. That Brass Crosby, Esq the late Liord Mayor, 
Sir Robert Ladbroke, Knight, and Robert jilsopf Esq. the 
late and then two senior Aldermen, James Eyre, Esq. the 
late and then Recorder, and Sir Stephen Theoaore Jaimen^ 
Bart, the late and then Chamberlain, having accepted of the 
trusts so reposed in them, the executors had,, some time be* 
fore, paid to the said Sir Stephen Theodore Janssen^ out of the 
assets of the testator, then come to their hands, ^10,000, in 
part of the <£20,0(X), which sum of <£ 10,000 had since been 
applied and (hsposed of according to the uses and directions 
in the said will. 3. That the executors had paid, out of assets 
of the testator, since come to tlieir hands, the further sntii of 
«£ 10,000. 4. That the said James Sage Thomas Laterence, 
(the borrower, and first obligee in the bcmd,) who had been 
set up fifteen montlis in the trade of a watch-case maker, in 
the parish of St. John Clerkenuell, in the county of Middle' 
seXy had applied to the trustees, for the loan of «£lOO, part of 
the remainder of the said trust-money, for the time, and upon 
the terms, in the said will mentioned. 5. That the trustees, [ l62 ] 
being satisfied, from the best information they, could obtain, 
that the said James Sage Thomas Lawrence was, according 
to the directions and meaning of tlie will, a proper and de- 
serving person to have the benefit of part of the said trust- 
money, had, that day, advanced and lent him <£lOO, part 
thereof, for the term of five years, if he should so long live, 
on the terms and conditions in the said will recited, and 
therein after limited and appointed. The condition then de- 
clared, that the bond should be void, if, 1. the said James 
Sage Thomas Lawrence, his executors and adnsinistrators, 
should pay the interest, (in the manner above mentioned ;) 
and i^ 2. tlie said James Sage T/iomas Lawrence, liis eze* 
cutors or administrators, should, within twenty days after the 
ex|uration of five years, in case he should so loi^ live and 
enjoy the benefit of the loan, repay, or cause to be repaid, 
to the Chamberlain of the city for the time beiiq;, on account 

of 
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1770 ^ ^^ tnjot^ the said principal sum of «£lOO; and if, 5. 
(in case the &aid James Sage Thomas Lawrence should di^ 
T^^^ before the expiration of die five years^) his executors or ad- 
asainst ministrators should, M'ithin three months after his death, repay 
Price ^^ principal in like marnier, together with all interest diat 
should be then due ; and if, 4. (in case die said Janies Sa^e 
Thomas Lawrence, or both or eidier of his sureties, withm 
the five years, or before the principal should be repaid, should 
remove from their then present or future place of abode, or in 
case the said the said Thomas Price (die defendant) or BetijfH 
fnin Ivory, or either of them^ should, within the time afore- 
said, die, or become bankrupt, or insolvent, or compound 
with their creditors,) the said James Sage Thomas Lairrenre 
should, within a month after such, or any, or either of such 
removals, deaths, insolvencies, or compositions, give notice 
tiiereof, in writing, to the clerk of the trust for the time being, 
and also, if required so to do, within one month after notice 
should be given to him for that purpose, by the said clerk 
for the time being, nominate one or two other good and 
sufficient surety or sureties, to be approved of by the trustees 
for the time being, in die room of mm or them so removing, 
dying, becoming bankrupt, or insolvent, or compounding his 
or their debts, and should also, with such new surety or sure- 
ties, enter into a new bond to the trustees for the time beings 
and so toties quoties. 

This was all that was stated in the case ; but it was ad- 
mitted, at the trial, on the argument, that the bond had not 
[ l6s ] ^een forfeited by the breach of any of the stipulations hi the 
condition, till after the bankruptcy, viz* not till the 7th of 
July 1777. 

Davenport, for the plainti(&. — Morgan for die defendant. 
—The case was argued on Friday the SOth of ApriL 

Two questions were made. 1. Whether the plaintiffs 
could avail themselves of the condition, as they had not put 
it upon the record ? 2. Whether, if they could, this was not 
such a debt before the 6>rfeiture, as might have been proved 
under die commission f Cowper, who was of counsel for the 
defendant at the trial, had objected to the reading of the bond 
and condition by the plaintids, and to their being inserted in 
the case, because the bond, as stated in the declaration, was 
admitted by the plea, and not put iu issue. Bulleb, Jus- 
tice, on the argument, said, that he had thought Cozcper was 
right in his objection, but that he had permitted them to be 
stated in the case, from deference to the gentlemen, (the So- 
licitor General, Dunning, and Davenport,) who were of 
counsel for the plaintilTs. 

Davenport, on the part of the plaintiffs, argued as fol- 
lows: 1. Wherever, by an act of parliament, ^ defendant 
is permitted to plead gen^rally^ and give the special matter of 

his 
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luitkfeaGe in efidence, tfie privQege is reciprocal, and the 1779. 
pLdadff msy abo give aJl special matters in evidence, which i^_-^-^^^ 
tead to support hiir demand. Pleas of bankruptcy, (such Alsop 
as the present,) under die statute of 5 Geo, 2. (r), always against 
coDclnde to the counti^^ This is the settled form, which Price. 
luis been used ever since the passing of the act ; and there 
b no exasAple of such a plea being demurred to for not 
oonclttdiog widi a verifiontion. This being the proper 
conchision of die plea, it was impossible (or the plaintiffs to 
rephf, and so put the condition on the record, and therefore 
the odiy noediod in which they could shew the nature of the 
debt, and diat the bond was not absolute, was by producing 
it in evidence* In the case of Thornton v. Dallas (s) in- 
deed he said that he had, to a plea of bankruptcy which 
concluded to die country) rcjilied ^e special matter, in order 
to put the question in the cause upon the record; but that, 
if the replicatioo had been demurred to, he must have widi^ -" 
diawn it, and given the special matter in evidence. Before the 
statute of 5 Oeo. 8. die case was otherwise, llie defendant 
then was obliged to set forth^ in his plea, the trading, the act of 
bankruptcy, the petitioning creditois debt, ifc, as was deter^ 
mined m die case <^ Tulfy v. Sparkes (t)^ and, to such a spe- r ^q^ i 
dal plea^ it was in the plaintiff's power to reply die special 
matter. Besides, in the cases of bankruptcy, before the sta- 
tute, the defendant, in an acdon on a bond, could not, (as 
he cannot still in any odier instance,) plead any matter what- 
ever in discharge of the bond^ without setting forth the condi- 
tion. By this means, an opportunity was given to the plain« 
tiff to avail himself of die condition, and.it can never have 
been the intention of the statute to deprive him of that advan- 
tage^ which would be the case now, if he could not give it 
in evidence. 2. As to the merits, this is not, as against the 
sureties, debitum inprasenti, iolvendum in fiHuro. It was 
Dot certain, at the time of the bankruptcy, that ever the de- 
fendant would be liable to the debt It b not, dierefore, 
a debt within the statute of 7 Geo, 1; cap. 31. which only 
lilies to cases where the money is due at the time of the 
bfldumptcy, aldiough not payable till a future day. That 
statute directs a rebate of the interest for the interval between 
the actual payment of t^e dividend^ and the dme when the 
payment of the debt should have been made; but what re* 
bate of interest could have been made to the plaintiffs in 
the present case [8]? 

Morgan, 



<r) c. 30. % 7. 

\b) SuprUf M. 19 Geo, 3. p. 45. 
(0 B. R. if. %Geo.^, ^ id. . 
Vol. I. 



N 



Aiym. 1546. 1548. S Str. 867, 

[8] 2W/^ V. iSpariler is also in point 
for the plaintiA on this second head. 
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Morgan, for the MeodaaA, insisted, 1. That die plainiiffii 
had undertaken to state their whole case in their declaration, 
and, if they had thought fit, they m^^ diere have set forth 
the condition of the bond^ but as they had not done so^ it 
ought to be considered -as an absolute bond, for such it ap- 
peared to be from the declaration. The plea admitted die 
bond to be such as die plabtiffa, v^ho ought to know dieir 
own title, had set forth/ and only asserted, that die defendant 
had become a bankrupt subse^^uent to die time when the 
cause of action accrued. Nothmg but that tad was in issue, 
and therefore die condition ought not to have been read; for 
it appeared, upon the plaintiin' own she^tiring, diat the debt 
was due immediately on the execution of the bond, long be- 
fcMre the time when the defendant had proved dial he had 
become a bankrupt. i2. That this was a debt which certainlff 
would become due at a future day, and, therefoie, widiin die 
spirit of the statute of 7 Geo. 1, That, in truth, die debt was 
contracted, and completed, at the time when the money was 
advanced. For diis he cited Macariy v. Barrom(u) [^]. 
He also cited Ex parte Caswellf before Lord King (v)y Ex 
parte Greenvoay (w). Ex parte Groome (x), and Ex parte 
Michell (y)f before Lord Hardmckef and Swaine v. JDe 
Mattos (z), [9]. 

Davenport, m refdy, insisted. That it was not incumbent 
on the plaintiffs to state the condition in the declaration; 
they might not know diat the defendant had been a bankrupt, 
nor, if they did, diat he would avail himself of that defence. 
It woidd be a singular harddiip if it were required of them 

to 



ru) B.R.E.6Geo.Q. 2Str.9^9' 
3 mi, l6. Sujn-a, p. 55. Note [f 28], 

[(*>•] Vide Brookes v. Lloyd, B. R, M. 
26 Geo. 3. 1 Term. Rep. 17 [f 1]. 

CvJ M. 1728. 2 P. IK ^97' 

(io) 1740. 1 Atk. 113. 

(x) 17*4., ihid. 115. 

(y) 1751, 1752, ibid. 120, 121. 

(z) T. 17 Geo. 2. at Guildhall, be- 
fore iff, Ch. Justice. 

[9] The point ruled in the case of 
Swaine v. De Mattos, was only, that 



bonds, payable at a future day, arc 
%vitbin the statute of 7 Geo. I . though 
not given for goods sold by traders. 
The four cases in Chancery cited by 
Morgan^ all go to establish the point 
insisted on by the plaintiffs in this 
present case, viz. that a debt which 
may perhaps never become due from 
the bankrupt, cannot be proved under 
his commission, and, of course, is nut 
discharged by his certificate. 



[f 1] The case of Brookes v. Lloyd 
appears inconsisteut with the present 
case. There the two defendants were 
pxiBcipal and sureiy in a bond, con* 
ditioned to pay money by instalments. 



and the court held that the bond 
might have been proved under a bank- 
rupt commission of the surety, issued 
before the first default in payment. 
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to foresee, and answer by anticipatioil| every possible defence 
dnt m^t be set up [10]. 

fiuLLEa, Justice, bavmg asked> whether theiv was any ui'^^ 
stance, which had come befot^ the court, where the plaintiff 
had been permitted to set forth the condition of a bond in 
his rq>lication, Davmpoff said, it was done in the case of 
Webster v. Bannister (a), [11]. 

Hie Solidtor-Xieneral mentioned a case of Pattison v. 
Banks\\^ at the Assizes at Carlisle^ before Ashhurst, 
Justice, in which, he said, the pleadings were similxu- to those 
in the present case; that, the certificate having been pro» 
duced, and the bankruptcy appearing \o have been long 
subsequent to the date of the bond, he offered the c^fi' 
dition in evidence ; that this was objected to ; but that, 
after some argument, the Judge admitted it ; and that a case 
was afterwards staled for the opinion of this coiirt, which 
was argued in H^ 1? Geo. 3. but that this point wHs not re^ 
served [f 54]. 

The court took time to consider; and, this day. Lord 
Mansfield delivered their opinion, as follows t 

Lord Mansfield, — We are all of opinion, Uiat the plea 
given by the statute opens the whole merits of the question 
io evidence on both sides ; and, on the merits, we think that 
this was not a debt which could have been proved under the 
commission ; for the defendant was not originally the debtor. 
It was not a debt to be paid by hiu^ in fufuro, at all events, 
bat depended on the acts of the principal, viz. whetlier he 

did 
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[10] In Tutly v. Sparkes the con- 
dition was set forth in the dcclaratio(i, 
and, in the xase Ex parte Cavwell^ 
Lord King is stated to have said. 
The certificate will not bar, if the 
obligee is careful in declaring upon 
his bond ; indeed if the party de- 
clared upon the bond only be shall * 
*' be barred : Secus if he sets forth as 
welLthe condition, as the bond in 
the declaration, for then it must 
appear that the cause of action did 
not accrue at the time of the 
obligor's becoming a bankrupt.^' t 
^' W^ 499* However this was only an 
fAiter opinion. 

(•) Infra, £. 20 Geo. 3. 5th Mag, 
1780, p. 393. 

[I l] That case came on in court in 
Jtf. 19 Geo, 3. but I have postponed 
the report of it to E. 20 Geo. 3. be- 
cause the last proceedings in court 
were in that term. The plea was a 
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discharge under the insolvent debtor^ 
act, and it concluded with a verifica^ 
tion. 

[12] The principal question mada 
in that case was, whether bonds not 
granted for the price of goods, are 
within the statute of 7 GeOk 1. c.31.; 
when the court decided that they are. 
Swaine v. Dc Mattos was cited^ ante, 
n. 9* and, being said by Ckambre, (for 
the plaintiff,) to be only a Nisi Prim^ 
case, Wood, (for the defendant,} an«* 
swered, that it had be^n recognized 
to be law, by the court of C. B. in 
Goddard v. Vanderheyden, M. 12. G.3« 
3 Wits. 262. 271' fTood endeavoured 
to argue the same point, which was 
the first in the present case, in arguing 
Fattison y. Banks, but the court would 
not permit hhn, as it had not been 
reserved. 

[f 54] Pattison v. Bsmke kM l^asm 
since reported, CotiTp. ^4Q. 
2 
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1 llQf did or did not comply with the stipulations in the condttioa 
of the bond [<t>]. 

Tlie pasiea to be delivered to the plaintiffs [t 55]. 



[c3>] Fide Paul v. Jones, B, R. H. 
27 Geo. 3. 1 Term Rep. 599- S. P. 

[t 55] The following cases have 
been since determined : 



fir.SKUTSON V, Woo DB RIDGE and 
another. B. H. M. 24 Geo. 3. 

The facts of this case came before 
the court in a special verdict, and 
were these: On the Idth of June 
17S2f the defendants applied to the 
piaintiiF, to accept a bill for £300, 
which they would draw upon him, 
and which he did, not having any ef- 
fects of theirs in his hands. The bill 
being indorsed over by the defendants, 
and becoming due on the l6th of 
August, the plaintiff then paid it. At 
the time when it was drawn, the de- 
fendants gave the plaintiff a paper in 
the following words: *' Received, tlie 
* 13th of June 1782, of Mr. R. D. 
Ileskiiyson, his acceptance for £300 
due l6*th of' August 9 which we pro- 
mise to pay when due, John Wood- 
bridge and Co/' On the 22d of 
July, the defendants became bank* 
rupts, and afterwards, obtained their 
ceititicate. 

Boicer^ for the plaintiff, argued, that 
the note given by the defendants was 
a mere indemnity, and that the plain- 
titt's demand did not accrue till the bill 
was paid, and therefore not till after 
the bankruptcy. He relied on ChiU 
ton v. If^hiffin, C. B. T. 8 Geo. 3. 3 
iVils. 13. 



a 






t* 



Chambre^ for the defendants, in- 
sisted, that the note was an absolute 
engagement, and constituted a debt 
within the meaning of the statute of 
7 Geo. 1. c. 31. He agreed, that tlic 
meaning was to give an indemnity, 
but said, the question whether the 
case was within the statute depended 
on the thing done, not the intention : 
that, in Ckilton v. fVhiffin; the promise 
was in the alternative, and condi- 
tional, not positive, as in this case. 
He cited Mccarty v. Barrow^ and Ex 
parte Mkhellj Cane. 23 Dec. 1751. 1 
Atk. 120. 

Lord Man^eldr—'Thie note was 
clearly nothing but an indemnity tu 
the plaintiff, against the consequences 
of his acceptance. 

BuUer, Justice, — ^This case is not 
distinguishable from Ckilton v. IVhif- 
Jin, l*he money was not payable at 
all events, in the present case, to the 
plaintiff* The defendants might have 
taken up the bill, and then the plain- 
tiff would have had no demand agliinst 
them. 

Judgment for the plaintiff [<&]. 



Cox V. LioTARD, fi. R, H. 24 Geo. 3. 

ft 
This was an action on a policy of 
insurance, on the life of /. H, Bjfdt^ 
lately gone to the East Indies, on the 
event of his dying between the 5th of 
April 1780, and the 5th of April 
1783. The defendant pleaded; 1. 
bankruptcy generally, and that the 

cause 



[^] Vide HocJcrfll (or HockhyJ v. 
Merri/, B. R. E. 9 Geo. 2. 2 Str. 1043. 
Co. Ternp. Ld. Hardw. 26'2. Young v. 



Hockley, C. B. M. 13 Geo. 3. 2 BiackU. 
839. Mason v. Vere, C. B.T. 18 
Geo. 5. 2 Blackst. 1217 [P 2]. 



fr 2] And see Cowley v. Dunlop, 7T.R, 565^ and HoiUe v. Bmcicr^ 3 East. 177. 
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cause of action accrued before the case the death should 177d« 

iuiDkruptcy ; 2. that the policy was afterwards happen with* ^p^/^^ 

iliadc prior to the time of in ^hc time insured, Alsop 

[ 1^ ] his becoming a bankrupt, and would yet be against 

then the trading, act of bank- barred from any ro Price. 

raptcy, petitioning creditor's debt, mcdy against the bank* 

commission, proceedings, and certifi- rupt. 

cate, specially, and that he was thereby Lord Mansfield (stopping Woed^ who 

discharged from the said policy, and was for the defendant,) — ^l^hough the 

all debts due at the time of the bank- prcamble'^does not mention insurances 

rtiptcy, without saying that the cause of this sort, yet they are within the 

of action accrued before the bank- same mischief, and the enacting words 

ruptcy. To this last plea, there was arc sufficient to comprehend them, 

a gencrkl demurrer. The statute of 7 Geo, 1. is similar to 

Chamhre^ for the plaintiff, insisted, this, and the ci6c of Paitison v. Banks * 

that this was a contingent debt, and is in point. 

not discharged by the bankruptcy and Bttller^ Justice, — In Afacf v. Cadeli^ 

certificate, not being within the act B.R,M. 15 Geo. 3. Cow/». 232, it was 

of 19 Geo, 2. cap, 32. $ 2. for that, determined, that the general enacting ' 

though the enacting words are ge- words of 21 /oc. 1. c. 19. ^11. ah: 

neral, viz. ** the assured in any policy not restrained by the particular words ' 

** of insurance," yet, as the preamble of the preamble, 
only mentions the cases of insurance Judgment for the defendant. 

" on ships or vessels, and the goods 
" and merchandizes loaded thereon," 

the construction ought to confine the Johnson v. SpillUr, B. A. H. 24 
operation of the enacting part to such Geo, 3. 

cases; that Paitison v. Banks might 

be cited for the defendant, where it This was an action for money hAd ' 

was held, that the general enacting^ and received, money paid, money lent, 

words were not restrained by those in and on an account stated. Hic de* 

the preamble, but that there was a fendant pleaded his bankruptcy and 

Hiffercnce between the subject matter certificate, and that the cause of action 

nf that, and that of the statute of accrued before the bankruptcy. Th« 

19 Geo. 2. ; for that, if the construe- trial came on at GtuMhaU^ before fi«/« 

rion of the last-mentioned statute, /er. Justice, at the Sittings after Mi" 

instead of being confined to voyages, chaelmas term, 17^3, when a verdict 

which terminate in a given limited was found for the plaintiff, with 

time, and arc clearly what was in the ^£378 15^. 2d. damages, subject to the 

immediate contemplation of the legis- opinion of the court on a case re- 

laturc, should be extended to policies served, which stated : That, on the 7th 

on lives, where the risk may remain of Ociof>er 1782, the plaintiff, being 

tmsettled for a very long and indefinite in want of £1800, applied to the dc- 
nomber of years, great inconveniences "^ndant to indorse his (the plaintiffs) 

would follow. If the holders of such promissory note for that sum, for the 

policies could claim under the com- purpose of discounting it at the Bank; 

mission, the assignees might either be and as a security, or indemnity, tha 

obliged to impound effects for half a plaintiff deposited, in the defendant's 

century ; or, if they should, aftcr-a hands, thn^e Ordnance debentures, 

certain period, consider the debt as with the usual assignments thereon, 

claimed and not proved, the policy executed by the plaintiff, so as to rcn« 

creditor would be excluded from his der them negotiable, for whiqh the 

ihare of the bankrupt's estate, in following memorandum was signed, 

N 3 tiz^ 
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1 77&. ^^^' " Received, 4th of 7 Geo. 1. c. 31. and 19 Geo. 2. e. 32. 
^_^_ , _^ September \7S2y of Mr. which respect the discharge from 
Arsop James Johnsony three debts, by bankruptcy. The former 
acainst Ordnance debentures, extending the operation of the bank- 
pRiCE. ^''^' ^^' (specifying ruptcy in that respect, to debts, which 
them) amounting to at the time of such bankruptcy are 
£'2G77 ^»\0d. which delita in presenti, but sakenda infu^ 
I hold as a collateral security for his turo^ the other to certain contingent 
nole of hapd to me, dated 5th August^ debts therein specified. The present 
at three months, for £\tiOO due the case falls within neither of those acts, 
8th of November next, J. Spiller^ J. The debt was not at all due from the 
Johnson." The note for j£l800 w^ defendant to the plaintiff, till the plain- 
afterwards renewed, for the accom- tiff had paid the money to Messrs. 
modation of Jphnaon^ by another, Tibbiits. It was not, therefore, dchi-^ 
dated the 7th of October 17S2, pay- ivm in presenti, at the time of the 
able in three months. On the 12th of bankruptcy, and it was clearly not a 
November 1782, the defendant pledged contingent debt within 19 Geo^2. It 
one of the debentures for £779 ^^' 2d. was Spiller who borrowed the £S00 
with Messrs, Tihbitts^ as a security of Messrs. Tibbitiz. He gave his own 
fori£500, for which he also gave his promissorynoteforit, and also pledged 
note of hand, payable two months one of the debentures, with John9on*% 
after date. On the lOth of January consent ; for Johnson's consent was 
1783» the plaintiff paid his renewed implied from his having made the 
note of hand for ^1800 to the Bank, debentures negotiable. Johnson, there- 
to whom the defendant had indorsed fore, was only liable to Messrs. Tih^ 
it; On the 18th of January 17 83, bitis as a collateral surety for Spiller ^ 
the defendant became a bankrupt, and was not damnified till October^ 
and, on the 29th of March following, when he redeemed the debenture, and 
obtained his certificate. On the 31st that was after the bankruptcy. This 
of October 1783, the plaintiff re- resembles many foi*mcr cases of sure- 
deemed the d^'henture for iE779 ^<- ^d. ties, and, particularly, that of Taylor 
fiom Messrs. Tibbitts^ by paying \. Mills, B.R.U. 17 Geo. 3. Cawp^ 
£37S I5i. 2d, the remainder of the 525, where it was determined, that a 
;£500 having been received surety in a bond, who paid the debt 
[ 16% ] by them as a dividend under after the bankruptcy of the pHncipal, 
the defendant's commission, was not ^)aYred by the certificate of 
Wihvn^ for the plaintiff. — Baldwin, the principal, from recovering over 
for the defendant. against him, although the bond was 
Wilson contended* thf^t this debt forfeited before the bankruptcy. There 
could not have been proved under the is no substantial difference whether 
commission, and, therefore, was not the surety gives a bond or not, or 
discharged by the certificate^ The pledges part of his property. The 
first statute which made bankruptcy only distinction between this case and 
and a certificate an absolute discharge, Taylor v. Mills is, that, here^ Johnson 
from any debts, was 4 4* 5 Ann, c. 17* might have brought an action against 
The words were, " Shall be discharg- Sfiller before his bankruptcy, viz. as 
V ed from all debts by him, her, or soon as he pledged the debenture. But 
'* them, duo, or owing, , at the time that action must have been trover, the 
*^ that he, she, or they, did become right to which certainly still remains; 
<* bankrupt ;" and those words have for bankruptcy is no plea to an action 
been continued in 5 Geo. 2. c. 30. § 7* .for a tort (a J ; and the drcamstance 
There are only two other acts, w, of the plaintift's having, got back the 

dehentttit?, 

(€j Vide Goodtitle v. North, JJ. 11. if. 21 Geo, 3. Jt/ra, 584. 
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debenture, would only go in mitiga- 
tion of damages. The only objection, 
therefore, here, must be to the form of 
the action; but, if the plaintiff has 
been obliged to pay the money in order 
to recover the debenture, Yfhy should 
he not recover that money upon an 
implied assumpgitf He may wave 
his remedy for the tort, and affirm 
the transaction of the pledge, and 
then the case is the same as if he had 
gone at first with the defendant to 
Messrs. TMittSy and had then pledg- 
ed the debenture as a collateral se- 
curity. 

Lord Mansfield^ (stopping Baldwin^) 
—This is a very plain case. Johnson 
wanting money, prevails on SpiUer to 
lend him his name, by indorsing his 
note to be discounted at the Bank, 
giving him, as a security, this deben- 
ture, (among others,) and making it 
negotiable. This put it in the defend- 
ant's power to dispose of it, and he 
pledged it with Messrs, TihhitU, Af- 



1779. 



Alsop 
against 
Price. 



terwardsy on the 10th 
o( January 17 SSf John- 
4on^$ note was paid at 
the Bank. From that 
time Spiller became his 
debtor for money had 
and received, and was 
immediately liable in an action of oi" 
sutnpsit [r 3]. This was before the 
bankruptcy; it was a ^ebt which 
might have been proved under the 
commission ; and, therefore it is dis- 
charged by the certificate. 

Buller, Justice,— It is not to be taken 
for granted that a demand in trover 
cannot be proved under a commission 
of bankruptcy; where the demand 
can be liquidated, it may [f 4]. It 
is only personal damage, as for an 
assault, &c. that cannot be proved* 
But, here, the plaintiff might have 
Lad a special action of assumpsit^ as 
soon as the debenture was pledged. 
\\c are not to presume the consent 
of Johnson, It was only dq>osite(i 

with 



[r 3] The cause of action must b« 
complete before the bankruptcy ; and 
therefore where A, had lent B, stock, 
to be replaced at an indefinite time, 
and B. became bankrupt without hav- 
ing replaced it, the court, on re-con- 
sideration, held that A* could not be 
admitted as a creditor under the com- 
mission for any sum, 4 7\ X. 570. 
Though they had formerly held that 
he might be admitted to the amount 
of the price ^f stock at the time of 
the bankruptcy, l/ttersonv. Verfumj 
3 T. R. 539. And where the damages 
have not accrued before the bank- 
ruptcy, they may be recovered in an 
action, notwithstanding a certificate 1 
although a cause of action for nomi- 
nal damages may have accrued be^* 
ibre, R. in Hammond v. Totdmin^ 7 
T. JL 612. which was an action 
bfcmght on a covenant for a good title 
to a ship, where plaintiff, after the 

N 



bankruptcy of defendant, had been 
compelled to pay the value of the 
ship to persons having a better title 
to it than defendant. 

[r 4] The meaning of this dictum 
is, not that a person who has a cause 
of action which may either be in tort, 
or (by waiving the tort) be changed 
into .an action of assumpsit^ is bound 
to prove his debt under the commis- 
sion; but that he has his election, 
and shall net be prevented from prov- 
ing under the commts|ion, because he 
might bring trover } and if he chooses 
to consider it . as a contract, and to 
bring an action of assumpsit ^ the cer- 
tificate will be a bar, per Lord Ken- 
yon and Lawrence| i. in Parker y* 
Norton^ 6 T. R. o95, where it was 
decided that bankruptcy was no plea 
to an action of trover for a bill of ex* 
change. 
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1779. ^^^^ ^^^ drfcndaJit, to 

be kept as a security. 

As to the uncertainty 
df the deround in such an action, 
would it have been more uncertain 



than the demand in a common adioa 
of Msmmpsit un a quaiiium mcrnitf for 
goods sold ? 

The pottea U> be delivered to the 

defendant [<^]« 



[CQ^] A principal and surety give 
a bond for puvnient of money by in- 
stalments, and the principal gives the 
8UTCty, by way of couater-security, 
a bond conditioned for the payment 
of the amount of the instalment, on a 
day previous to that on which the 
first instalment is to be payable. Sub- 
sequent to the day, in the condition 
of the last-mentioned bond, but pre- 
vious to that on which the first in- 
stalment is payable, the principal be- 
comes a bankrupt, and afterwards 
obtains his certificate. After this, the 
surety pays the instalments, and then 
brings assumpsit against the principal. 
The court was of opinion, that the 
surety might have proved the sum in 
the condition of the bond to him, 
under the commission, and therefore 
they heldy that the -action was not 
maintainable. Tou$saini v. Martin^ 
nam, £. R. M. 2S Geo. 3. 2 Tsrm 
Rep. 100. Andy ii| a subsequent case. 



it was determined, that if a counter, 
bond is given by the principal to the 
surety, conditioned for the payment 
of tlio sum for which he is bound, on 
the day previous to that on which 
the principal sum is made payable; 
this is a debt which the surety may 
prove under the commission of the 
principal, though he become a bank- 
rupt, before the day of payment in 
the bond to the surety, and before he 
has been called upon to pay any thing 
for the principal. Consequently, the 
principal, after he has obtained his 
certificate, cannot be sued by the 
surety. Martin v. Court, B. R. T. 
28 Gm.3. 2 Term JUp. 640. Vide also, 
of another class of debts. Ex parte 
Mayiwett, Came. 1785. 1 Co. Bankr, 204« 
Exparte Beavfoy, Cane. 1 78?. lb. 205, 
Ex parte LordClanricardryCatic. IJSJn 
lb, 209. and Ex parte Brytncr^ C^nc. 
1788. A. 211. 



[ 169 ] Powell against White and Others, 

Monday, 3d V 

May. 

i^uiit^^emi^'^ /^N a rule to shew cause, why the juHgintet of ncn-fim 
the pUtntur can- ^^ ill this case should not be set aside, for irregularity, 
pfOttedunle^hy ^^ cifcuuistances Were, that the pl^tifF had sued out a 
•u tiM defend* baSable writ against three, that one was arrested, apd put in 
*^^ bail, and the plaintiff not having declared gainst hipi within 

two terms, he signed judgment, the pther two defendaqts not 

having appeared to the writ. 

Cause was this day shewn ; biit the couft was dearly of 

opinion, that m a joint action, the plaintiff could not be 

non-frossed by one, or some of the defeodaiits, without the 

others, 

Btarcrofit 
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f.— The Solicitor General^ for 1779. 

Hie nJe made absolute. 



Bearcroft, for the 
tiie defeiKtaBts [t 56]. 



[t 56] But, where two defendants, judgment was of E, 23 Geo. 3. On 

in attmnpsit^ severed in pleading, and a rule tu shew cause, why the judg- 

the one pleaded a bankruptcy, which, ment and execution should not be set 

on issue joined was found fur him, it aside, for irregularity, £iiZ2er, Justice, 

was held, that the plaintiff might enter said, there was a great difference h^ 

9L noile prostqui^ as to hi;n, and still tween a nolU prosequi^ (as inNoktY. 

proceed to final judgment and execu- Ingham^J and judgment of non-pros, 

Uoup against the other ; Noke v. Ing- for that, by the latter, the plaintiff is 

km, B. R.E.IS Geo. 2. 1 IV'ils. 8^. put out of court as to all the defend- 



Vide als^ IFeOer v. Goyton, B. R. T, 
^0 4-31 Geo. 2. 1 Burr. 358. where it 
was held, that, when there is judg* 
ment by default agaiiist one defendant, 
in a joint action, the other cannot 
M(m-4uit the plaintiff, at the trial on 
issue joined by him, nor, if the 



ants. He cited Parker ▼. Lawrence, 
Cam. Scacc. H.ll^ Jac. 1. IM. 70. 
Slowky V. Eveley^ Cam. Scacc. T. 12 
Jac. 1. Hob. 180. WaUk v. Bishop^ 
B. R. H. 7 Car. 1. Cro. Car. 239. 
243. and Weller v. Goyton [<C>]. 
However, he said, as the judgment 



plaintiff neglect to proceed to trial, was of a former term, it could not be 

can he obtain judgment as in case set aside upon motion, but must be 

of a non-suit under 14 Geo. 2. c. IJ, reversed by writ of error. But, as to 

} 1 . the execution, the court ought to in- 

Pkilpot V. Muilcry B. R. T. 23 Gro. terfere^ ^cause it could not be- got at 

3. was an action of trespass against by writ of error, and the party had 

(wo, who severed in pleading, and one no other remedy. The rule was made 

of them signed judgment of non pros^ absolute, for setting aside the execu- 

^nd sued out execution thereon, {ion, the plaintiff undertaking not to 

The execution w(vs a ca. sa. in tresptiss bring an action, 
on the case, instead of trespass. The 



j;<G^] B. A. r. 30 4- 31 Geo. 2. 1 Burr, 358. 
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Le Chevali&r, Assignee of Dormer^ a 
Bankrupt, against Lynch and Another. 



Money owing 
eat of Engfamd' 
to a buiknmt 
may be attactied 
by the law of the 
niaoeaftar, for a 
debt due before, 
the bankruptcy 

in . 



A Creditor of Dormer\ to whom he was indebted 
-^■^ before he became a bankrupt, attichedy in the Island of 
St €kristopher\ after the bankruptcy^ a sum of mmej 
owing by Lynch to Dormer. AfterwardB, Lynch coming 
to England, the plaintiiF brought an action agjSnst him, to 
recover the debt owing by him to the bankrupt ; and Lynch 
applied to the court for a rule to shew cause^ why the trial 
should not be put off, till he should be able to procure from 
St. Christopher's evidence of the debt having been attached 
in his hands, in the manner just stated. 

On shewing cause, this day, it was contended, that, as the 
debt for which the money was attached was due before the 
bankruptcy^ the creditor was only entitled to his share of the 
dividend under the conunission, and could not attach the 
money in the hands of Lynch, because die right to the money 
owing by Tjynch was,- by tlie assignment, ve^ed hi the plain- 
tiff, for the benefit of all tlie creditors. 

Lord Mansfiel0, — If a bankropt has money owing to 
him, put of England, as in St. Christopher^s, Gibraltar, S^x, 
the assignment under tlie bankrupt laws so far vests the right 
to the money in the assignees, that the debtor shall be an- 
swerable to Uiem, and shall not turn them round by saying he 
is only accountable to the bankrupt. In Scotland they per- 
mit assignees of a bankrupt in England to sue for money 
owing to the bankrupt in Scotland; and it has been deter- 
mined^ at the Cockpit, upon solemn consideration, that bills 
by English assignees may bc>niaintained in the Plantations, 
upon £?mands due to the bankrupt*s estate. In the case of 

Wilson 



[r] That is, where a debtor h^s paid 
money under due process of local law, 
he shall not be compelled to pay it 
over again ; but wHerc a creditor do- 
miciled in England has recci\ cd money 
due to a bankrupt, by attachment in 
a- foreign court, commenced after the 
assignment of a bankrupt's estate, and 



with a knoFledge of the fact, the 
assignees m^y recover against the 
creditor in an action for money had 
and received. Hunter v. Potts, 4 T. 
R. 182. S, P. Philips V. Hunter, in 
error, 2 H. BL 402. Dissentiente 
Eyre, CA, J. 
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WUsonAe aj^ (&V Loid Hardwicke went so far as to rck 1.77^ 
hae to permit the Scotch creditors to come in ander die c<im»- \ \-u^-^^ 
inissi0ny on the same footing with those in diis country^ uiile8a> « ^ Chbv a* 
they would abandon the prioritiea which they had. obtained ^^^^^ 
bj the law of Scotland , as to the effects there [IS]. But if> against 
in the mean time, after the bankruptcy,, and before payment Lyvcu. 
to the assignees, money owing to the bankrupt out of £iig- [ 171 J 
land is attached, bona Jide^ by regular process, accbrding to 
the law of the place, tlie assignees, in such case, cannot r&* 
cover the debt. 

The rule made absolute. 

w 

(h) Reported 1 Atk. 128. by the [13] FtVe the caseof jBra(/«^awand 

name of Richardson al. assignees of RoiSy assigncss of WUson^ v. Fcdrholme 

Wilson V. BradshaWj 25th February and another, in the collection of De- 

1752. But this point is not mcn> cisions of the Court of Session from 

tioned. 1752 to 1756, p, 198. 



BiRT against Barlow. ^mIT//^ 

^HIS was an action of tresp^ass and assault, for criminal '^^ ^^ *"»• 
-*- conversation with the plaintiff's wife. It was tried circi!msiaS»s, 
before BLACKSTONE^Ji^j/ice, at the last Assizes for jKer*^,. ^»"P«™ut*»«*r 
when, by the direction of the Judge, the plaintiff was ^ iJTArfotlr 

non-suited. dav* are expired. 

On Monday, the 26th of Jpril, Rous moved for a rule to ;;ii" 'Sd'^'To''' 
shew cause, wny the nonsuit should not be set aside, and a new actual marriage 
trial granted. J?*^ ^ P""*):^ 

iwP r 1 1 i. bv a copy of the 

rVednesdaij, the 21st 01 April ^ was the first day of the register, and the 
term, and, by tlie practice of tliis court, all new trials, (in. ^'"^J^'fwn*' 
causes tried in vacation,) must be moved for within four wjtnesfes to the 
days of the beginning of the term, including the firat; so ^^"^^^^ ^"°! 
that Saturday, the 24th o( April, was the last day for mov- teot^viincsses te 
ing. However, JZoks having stated that he had understood prove the identi- 
that tlie four days were reckoned exclusive of the firs^ married! ^*'^" 
and Blackstone, Justice, having desired at the trial,, 
that the opinion of the court should be taken, the court 
entertained the motion, which was founded on the ground, 
of a misdirection in point of evidence ; and the rule was 
granted (c). 

This day Bvller, Justice, read the Judge*8 report, which 
was as follows : 

The first witness called by the plaintiff was Thomas 
Sharpe, who proved a copy of the register of the parish of 

St. 

(cj Vide infra. Rex. v. Gough, T.21G. 3. p. 791. 
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177d« ^ -^jfrl^^f Canterbury f in hoc verba^^** 1767, No. 106. 

^ >^ ^ '^ JoAn Biri, Esq ; or die parish of St. Margaret ^ Rochester j 
BiRT ** ^' JC^^ and Harriot Cfuinqmeys of Ais pansh, married 

against ** by Iwinns 15 December 1767, by John Lynch ^ mmister. 

Bjijllow. '* ^i^neseeSjRobertLynchf Francis Chaifq)nei/s, Anne Lyfichf 

** J5/ij8ffAc^A lw/;icA[14]." — Another mtness, (Susanna- ) 

[ 172 ] was next called, to prove the fact of adultery. — I Mas of opinion, 
that^this was not sufficient evidence of the marria>;c, but that 
the identity of the parties must be proved, else it might 
possibly be a register of the marriage, not of the plaintiff and 
his supposed w^e, but of sonoe other persons of tlie sa«ie 
name.— -The coiuisel for tlie plaintiff then said, that, in tlie 
course of .their examination to prove the adulterous inter- 
course, it would come out fi^m the mouths of the witnesses, 
that the plaintiffs reputed wife was of the name and family 
of Champneys, and that they have long cohabited together, 
and were esteemed to be man and wife b^ all their friends 
and relations. — I still thought that the evidence, so opened, 
would be insufficient, holding, in conformity to the case of 
Morris v. Miller^ reported in 4 Bur. 3057 (rf), (and of which 
I also had a manuscript note of my own^) that this was die 
only civil case in which proof of an actual marriage was 
requisite^ as contradistinguished from acknowledgment by 
the parties, cohabitation, reputation, ^c. That the best proof 
that could be given of an actual marriage, was by some per- 
son personally present at the solemnity, \vhich, in my imiall 
experience, I had never seen an instance of not producing. 
If it did not appear that there were any persons (ircsent be- 
sidecl the minister [15], and he was dead, perhaps other col- 
lateral proof might be admitted, which might render proba- 
ble the identity of the plaintiff and his wife, and die persons 
whose marriage was so registered. But that, in the present 
case, there appeared to have l)een no less than Jive rntnesses 
present at the marriage thus registered, which was only eleven 
years ago. That the marriage act had directed the witncs.sei' to 
subscribe their names to the register (e), in order to facilitate 
the investigation of the legal evidence of marriages. — And 
that till these five witnesses and the minister were accounted 
for, as by shewing them all dead, of the like, I could not 
admit less proof than that of some person present to demon- 
strate tlie identity of the parties. — I accordingly nonsuited the 
plaintiff. After which a proctor from the ecclesiastical court, 

then 

[14] I presume the nnmos of the fdj B. JR. E. 7 0. 3. Since re- 
husband and wife wore also Hubscribed, ported, I Blackst»632, 
although that ^'as not stated in the [15] Two witnesses at loast, besides 
report. It is expressly required by the minister, are expressly required by 
the marriage act, 26 G, 2. c. 33. § the marriage act. § 15. 
15. (e) 26 G. 2. C.36. § 15. ' 
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tfaeQ present, declared opeuly that he had been subpoenaed bj 1 779« 
the pljEuntiff to prove, and could prove the taking out of a ^^v"^ 
licence for the marriage of die plaintiff and his rqwted vvife. Birt 
1 mention this circumstance, though it could be no ground of against 
mj determination^ as it shews something more ikon a bare Barlow. 
possibility that the plaintiff and his wife were not the identical [ 173 ] 
persons so registered as marrying by bans. 

Kemoe, Serjeant, and Peckham, shewed cause«p— They ar- 
gued, that the marriage act meant to introduce some more 
accurate proof of maniages dian what was in use before the 
passing of that act. Inis purpose was expressed in the 
preamble to the 15th section. It had accordii^ly been 
enacted by that section, that witnesses should be present, 
who should subscribe their names to the roister; and the 
purpose of such subscription must have been to point them 
out, that diey might be produced when it should become ne- 
ceasaiy to prove the marriage. Tliere is no case in the law 
where subscribing witnesses are necessary^ and yet it is not nei^ 
cessary to produce them, or, if they are Akeym to be dead» to 
prove their hand-writing. The register proved the marriage 
of two persons of tlie same name with the plaintiff and 
his wife, but could not shew that thof were those identicaL 
persons. 

Dunning, nnd Rous, in support of the rule, observed, that 
the preamble to the section of the marriage act relied on, 
profeitsed au intention to render the proof of marriages more 
easy, and it would be a strange solecism to construe it so as to 
render them more difficult. It was admitted, that the proof 
of a marriage was complete, and no case could be diewn 
>vhich had determined, tliat there could be no other evidence 
of the identity of the parties, but the testimony of persons 
present. Proof of die parties having been seen going to 
church the morning of the day mentioned in the register, or 
sleeping together that night, would surely be evidence of the 
identity, and so would proof of their having ^ohalMted together 
from die time of the marriage downwards. In an action for 
goods furnished to a wife, evidence of cohabitation and rejpu- 
tation is sufficient. In a case of criminal conversation, 
something more, viz^ an actual marriage must be shewn. 
This is done by the rq;ister ; and when diat is coupled wiUi 
evidence of cohabitation and reputation, the proof is com* 
plete. As the copy of tlie register only was produced 
(and was all that was necessary) the witnesses could not 
have proved their attestation^ even if they had been called. 

Lord M A N s Fi£LD, — From the report, it appears, tluit the 
ground of die nonsuit was an idea^ that die identity must be 
proved by the minbtcr, or some of the attesting witnesses^ 
unless their not being produced is accounted for, in tlie same 
planner, as is required in the case of subscribing witnesses to 
a deed. Hie counsel for the plaintid' stated other evidence 

of 
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1779. ^f ^ iduilky; wh^her auch as would h^ve been sufficient 
%_,-^-„^ when prodacedj ^as that might, or might not be, accordii^ to 
BiRT the differaooes ansing from the manner of stating it,) I pve 
against no opinion. But the judge decided that it was neceuaiy to 
Babjlow. produce some of die subscribing witnesses. The clauses in 
the mairage act relative to registers are of infinite utility to 
the kingdom. They were meant, as wdl to prevent false en- 
tries, as to guard against iU^l marriages without licence^ or 
the publication of bans. Tne registers are directed to be 
kept as public books, and accompanied with every means of 
authenticity. But, besides facilitating and ascertahiing the 
evidence of marriages, they were intended for other wise 
purposes. They are of great assbtance in the proof of pe- 
digrees, which hfus become so much more difficult since inqui* 
fcitions 90Sf mortem have been disused, that it is easier to 
establim one for 5M years back, before the time of Charles 
II. than for 100 years since his reign. But diis advantage 
would be lost, and it would be very prejudicial, if the act 
were so construed as to render die proof of marriages more 
difficult tlmn formerly. I take it tor granted, that the law 
stands atf it did before in that respect. Registers are in the 
nature of records, and need not be produced, nor proved by 
subscribing witnesses. A copy is sufficient, and is proof of 
a marriage in fact between two parties describmg themselves 
by such and such names and places of abode, though it does 
not prove the identity. An action for criminal conversation 
is the oidy civil case where it is necessary to prove an actual 
marriage. In other cases, cohabitation, reputation, ^c. are 
equally sufficient since the marriage act as before. But an 
action for crimimal conversation has a mixture of penal prosecu- 
don ; for which reason, and because it might be turned to bad 
purposes by persons givii^ the name and character of wife 
to women to whom diey are not married, it struck me, in t3be 
case of Morris v. Miller, that in such an action, a marriage 
in fact must be proved. I say, a marriage inftict, 
because marriages are not always registered. There are 
marriages among particular sorts of dissenters, where the 
proof by a roister would be impossible, and Denmison, 
Justice^ in a case of that kind which came before him, adr 
mitted other proof of an actual marri^e. But^ as to the 
poof of identity, whatever is sufficient to satisfy a jury, is 
gocid evidence. If Neither the minister, nor the clerk, nor 
any of the subscribing witnesses, were acquainted with the 
married couple, in sudi a case, none of diem might be able 
f I'S 1 ^ prove die identity. But it may be proved in a thousand 
' other ways. Suppose the bell-ringers were called, mm! 

proved that they rung the bells, and came immediately afker 
the marriage, and were pid by the parties; suppose the 
hand- writing of the parties were proved ; suppose persons 
called who Mere present at the wedding dinner, ^c. 4rc. 

WlLL^Sy 
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WitLCSy sad AsHHV&sT^ Jtaikei, of die sane^iaioB. 1 779* 
BuLtsB, Jtu^e,— Hie origbal regiater 10 not secaeaauy ui^v^^ 
to be fnAmed, and it is only y^ikae thai la mfmi, fat Bi&t 
iriiiciibing witneaaes must be called. In this caae, tfie -wife'e against 
naiden name waa HarruKt Ckan^^n^u Suppoae a said Baelow. 
lernait had proved that ahe alwajra vent by tbat name 
tiD the day of die man ria ge , diat ahe went out that day^ and, on 
her return, and ever aibce, was caDed Mrs. Birtf Sinn^ 
that wmM have been evidence of the identity. 

The rule made absolute [\6] [f5T\. 

{16] The cause was tried again, at [f 57] Vide Hammings v. Smitk, 
At ensuing Assizes* and a verdict B. R, M. 25 Gto, 3. 

found for the plaintiff. 



Doe, Lessee of Matthews pnd Others against wednerf.y, 

Jackson and Another. 5th M.y. 



TN this ejectment, which waa tried before Blackbtonb, « oM^hLuiSut 
^ Jmiice, at the iaat^aaaizes for Siiny, the only question |] on doable 
iroae on the notice to quit. The demise was laid to be on ^^ ^^IIti'm^ 
the 27th of March 1777, to hold from the 26th of the same ejectment. 
March, and die notice to quit, which was in wilting, was in 
the following words: *^ I desire you to quit the possession 
" at Ladj^ay next, of, S^c. or I shaU insisi upon double 
^ rent for the same/' The judge directed the jury to find a 
verdict for the plaintiff, but with leave to the defendant to ap- 
ply to thecourt,^ without costs, for a nonsuit. This was ac- 
cordingly done, and a rule to shew cause was granted, which 
now came on to be argued. 

Peekhamf for the plaintiff. — Dunning^ Mingay, and 
liOiie, for the defendants. 

On the part of the plaintiff, a case was mentioned, (on 
the relation of Wheeler^) which had come before Smythe, 
Baron, at Lincoln, Hvhere he had over-ruled the objection 
to a similar notice ; and cited a prior case of the sam'a sort 
in which Noel, Juitice, having ruled that the notice was [ 176 ] 
good, his opinion had been confirmed by tlie court of Com- 
mon Pleas. 

On the other side, it was contended, tliat it was impos- 
sible to know whether the cases referred to were parallel to 
this, unless the words in the notices coidd be shewn to 
have been the same. Here, the landlord had proposed an 
alternative to the tenant, and given him an option, viz. 
either to quit at Ladi/'dai/, or, (if he chose,) to hold over, 

paying 
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1 77Q P^y^ doable his then rent. . It ooold not be nqtposed, tkit 
'^* tfai^ if the defendant^ on receiving this notice^ hid gODe, 
and (^fered to contintte at double rent, the landlord would 
have agreed to it. It could not fairiy be said, (as had bcca 

only meant to dodare the legal consequtenoe of *h<ddiiig over, 
since the statute of 4 Geo. 2. (f) does not give double the 
retitf in such cases, but double ine value. 

Lord Mansfield, — That the landlord may give the te« 
nant ttie alternative is clear; but the question is, what is die 
meaning of this notice. If it had really contained the option 
of a new agreement, and had said, for instance, '^ Or eUe 
that you i^ree to pay double rent,"' the ejectment could not 
have been.suppoited. But, here, the landlord does not 
mean to offer a new bargain. I think this ver^ point has been 
settled several years ago ; but if it is new, I have no doubt 
The additional words only prove th^ landlord's anxiety to get 
Into possession. It is an emphatical way of enforcing die 
notice, and bhewing the tenant that he is in earnest, by in- 
' ' forming him of the le^ consequence,, if be hold over. 

The tenant may keep him out, by defending an ejectment, 
and by chicane, for several months, but the notice informs 
him, that, in such case, the landlord will insist on the pe- 
nalty. It clearly means to refer to the statute, although the 
penalty given by the statute b not double rent, but double 
the yearly value, which is more fisvourable to landlords, for 
double rent would be no penalty on die expiration of some 
leases [17]. 

WiLLEs, Justice, — ^Tlie notice is to be considered as hav- 
ing two parts; 1. The common notice to quit; 2. A warn- 
iug to the tenant of the consequence, if he shall disobey the- 
notice, and put tlie landlord to die necessity of bringing an 
ejectment. 

AsiiHURST, and Bullbr, Justices, of the same opinion. 

The rule dischaiged [<3>]. 

ff) C. 28. § 1. (<l>] Vide Messenger v. Arm- 

[17] By 11 Geo. 2. c. 19. § 18. the strong, B. Jt M. 26 Geo. 3. I Tern 

penalty, when the tenant gives notice Rep, 63. 

that he means to quit, and docs not, 

19 dmibk rent. 
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The KiNb ngainst theMAYOit add Burgesses satuniay.stk 
of Lyme Regis, an the prosecution of Ar- ^'^' 
THUR Raymond. 

ifJNDJMVS to latere the prosecutor to the office of k S" t^'iSTiS 

^'^ capital burg^. office of » capital 

The return stated, ThAt I^/me Re^s Vras a borough by SSSJrTiutV the 
prescription. That the ihayor ahd burgesses had been im- ground of the 
memonaliy accustomed to have, and still ought to have, l"h"°*i£jJ|I^Sj 
within die borough, a dertain guild-hoiise, called the Moot- Don-atten<iaDce 
iall, or Guitd'haH. That Queen Elizabeth, by letters pa- «^f *« pro«jcuto» 
tent of the 26th of Jtme, in the 33d year of her reign. thicrUe'"* * 



wa« 



granted, {rnter alia in the return stated,) that there should •umraoncd tor 
be in the said borough, a mayor and eleven burgesses in num- capUaTburgesa, 
ber, only, out of 3ie burgesses of the borough or town an •▼ermcnt that 
aforesaid, \i^c. as stated winiin the parenthesis, supra, from ri«:tion\»*1ii*'the 
p. 150 to »; 151. in the case of Francis Parte and John «?»»•» burgeaiea 
Ltaher]. That the letters patent, in the particulars in the ^n^c^ndu""' 
return set forth, had been accepted, and acted under to does not asMrt, 
Ae present time. That, from the time of granting the ^'^^t^the 
letters patent, every capital burgee, Upon his admission had a right to 
bto the office, had been accustomed to take [the same oath, 21^/J'*^^^ 

,,' - *«••» f • election, ana 

^nd m the same manner, and set forth m hac verba, as in ought to have 
the case of Fane and Luther, tupra, p. 149]. That the *^**i!^„T" 

1 I -^ ii '■ *li ^^1 <• M mons, because, 

prosecutor wad elected a capital burgess on the 27th of Amust consistently with 
1759, and sworn in on the same day. Tliat on the lOto of |;^ji\*^''^f^t 
August 1778, the mayor duly appointed a meeting or con- ^otVaveShat 
vocation of Ae mayor and capital burgesses, to be holden at "«•»*» '* "^^ 
the council chamber within the Moot-hall, or 'Guild-hall, ^tTif thecapi- 
on the 15th o^ August, at eleven o'clock in the forenoon, to Ji^?2?rfth^ 
dectone of tne burgesses into die office of a capital burgess, common oooadi. 
m the room of Henry Fane deceased. That before the 15th 
of August, he caused due notice to be given to all the capital 
bmgesses, within the reach of summons, of his having ap- 
pomted such meeting, and caused such due notice to be given 
on the 4 1th of August, to the prosecutor in person, whereby 
he summoned him to attend at the council chamber, within 
the Moot-hall, at the said meetii^.^ That, on the 15th of 
August, the nmyor and George Kirby, and Robert Clarke, 
two of ^tfae capital buigesses, met at the council-chamber for 
the purpose of holding a meeting of the mayor and capital 
burgesses according to the notice, for the election of a capital 
burgess in the room of the said Henry Fane deceased, but [ ^^^ ] 
that they not b^ing a sufficient number for that purpose, and 
because a sufficieiil number did not then and there appear, to 
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hold such meedng, none could be or was then held, and that 
the prosecutor did not attend or appear at the hour of eleven, 
nor at any time on that day, according to die appointment 
and notice, but, contriving and de^ning^ wilfully to pre- 
vent the mayor and capital burgesses from holding , such 
meeting for the purpose aforesaid, did wilfully absent him« 
self from the council-chamber durmg the whole day, and did, 
on the said day mentioned, combine with the H!on. Henry 
Fane, (and six others, b^ name,) being, or claiming to be, 
capital burgesses, and faavmg also before received notice [Id] 
of die said nieetm^ to prevent such meetiiig from bdng held, 
and that, in prosecution of such combination, they wilfully 
absented themselves from the council-chamber during the 
whole of the said 15th of August ; and that, by reason of 
the absence of the prosecutor, and of a number of other 
capital bnrgesses sufficient to proceed to the election, no 
meeting for the said purpose could be or was held on the 15th 
of August, according to the appointment and notice* That 
the mayor, on the said 15th of August, duly appomted 
another meeting to be held at the council-cluunber, ou tlie 
2 1st of August, for the same purpose [Then the same alle- 
gations with re^utl to the meeting appointed for the 21st of 
August, as those above stated, excepting that the charge of 
combination was not repeated] : And that the prosecutor, by 
liis said wilfully absenting hunself from the said several 
meetings so appointed for the 15th and 21st of August, and 
by his said combination, did wilfully neglect and violate tiie 
duty and execution of his office, contrary to the duty dicreof, 
and the obligation of his oath. That, at a meeting of the 
mayor and burgesses, held according to the immemorial cus- 
tom of the borough, at the Moot-Juul or GuildJuill, on die 
S 1st of August 1778, John Coade, one of the capital bur- 
gesses, exhibited certain articles of complaint against Uie 
prosecutor, and, by the second (g) of the said articles, 
charged him with having received previous and due notice, and 
with having been duly summoned to appear at a meeting of 
the mayor and capital burgesses \S^c. statmg the drcumstances 
relative to the meeting of the 15th of August, in the manner 
before alledg^d in his return, with the omission of the charge 
of combination (h)]. And that the said Coade, by the third 
of the said articles [^fc. stating in like manner the circum- 
stances relative to the meeting of the £l$t of August^ And 
that, thereupon, at the said meetii^ of the 31st of August, 

it 



[18] There was no allegation that 
they hkAhe&ti summoned, Infra,p. 179. 
Note (m)» 

(g) This was one of the returns 



which had been amended. Svpra Kei 
v. Lyme Regis on the prosecudun of 
the Hon. Henry Fane^p. 135 to 137. 
(h) Infra, p. 1«0- Note fpj. 
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it was ordered, that a copy [^c. steting precisely the same 
proceeditigs as in the cases of Franch Fane and John Lai- 
ther(i)]. That the mayor and burgesses had adjudged that 
Raymond was guilt/ of die absences^ contempts, neglects, 
bn»ches of duty, misbehaviors, and other matters and things 
objected and charged aaatnst him by Ae second and third ar* 
tides of die said complaint. That he had not shewn any 
just cause, Ifc, diat the mayor and burgesses had diereupod 
resolved, that for, Sfc. he ought to be removed, and did nien' 
and there remove him, and that he had not since, ^c. and that 
for diese treasons, 8fc. 

Rooke, for the prosecutor, insisted, diat, m order to sup* 
port the disfrauchisemant, for wiUvily disobeying the Sum* 
moos of the mayor to attend an election of a cap&l buigess, 
it was incumbent, on the defendants to shew; 1« ThatKay* 
mmd!% attendance was necessary ; 2« That he knew it to be 
90; and 3. Tliat the charges against him wefe sufficiently 
clear for him to be able to prepare and make his defence. 
1. It did not appear by the returns, that his presence was ne- 
cessary, for die election tofill vacancies in the office of capital 
burgesses was there stated to be ** by the other capital our- 
" gtsses being the common council/ or " 6y the rest of the 
" coimcit* (t). It was not stated diat all the capitsu bur- 
gesses were of the common council, nor th$rt Raymondldm^ 
self was. If the whole of the charter hi|d been fairly stated 
in the return, it would have appeared that only six of the 
capital burgesses were of the council. Even if diey had al- 
leged that ^i the capital burgesses were of the common coun- 
cil^ that would not have Jbeen sufficient, without going on to 
allege, diat Raymofid was of it, for, widiout such allega- 
tioD, his being so would only appear ai]gumentutively ; Ret 
V. Mayor of Hereford (k). Rex v. Stevens (I). They 
ought to have stateu'how many would have made a majority, 
80 that, if Raymond had been present, an Section might 
bave been had. They should riso have set forth, that the 
persons with whom he was charged to have combined were 
summoned t6 attend (m). 2* It ought' to have been shewn 
that he knew his presence was necessary, the word wilfully 
not being a sufficient allee^tion, for it only expresses an in- 
ference of law; Rexv. Kichardson (n), Clegg's Case (o). 
3. There is nodiing said in the articles about combinatioii 
(p;, therefore he could not be prepared to answer that part 
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1 779^ of the offence stated in the return. The words *' eonirivrng 
" and fraudulently designifig xmlfully to prevent/^ 86c. are 
only inducement, and do not amount to a positive charge, 
andy in a case like this, as in indictments, the diarge ou^t 
to be direct; Rex v. Whitehead (q) 2 Hawk. c. 25. .60. 
Raymond's offence, as stated, \pas in the character of a 
member of the council, not as a capital burgess, and there- 
fore he ought not to have been removedyroiTi the office of a 
capital burgess. 

Lawrence f oq the other side, contended, 1. That the 
court could not go out of the return, and consider any sup- 
posed part of the charter not stated there. By the charter, 
as there set forth, three provbions were made concemiug 
the appointment of capital bui^esscs. Istf A mayor and 
eleven capital burgesses were created by name, 2c2/y, Four 
were to be chosen by the mayor and tlie majority of tlie eleven, 
and when one of those sixteen should die or be removed, it 
was to be lawful for the other capital burgesses, being the 
common councily or the greater part of them, to elect 
another. Sd/y^ When, afterwards, the place of any of the 
sixteen became vacant, it was to be filled up by the rest of 
the council, or the maiority of them. The charter then goes 
on to say, that it should be lawful for the mayor and capital 
burgesses to appoint a guild or council-house, and " that the 
said mayor and capital burgesses, the common council of 
the borough or town aforesaid, or the majority, should 
'^ afid might hold in the Moot-hall, a convocation of the 
'' same mayor and capital burgesses, or the greater part of 
'* them (r^ Ail tins shews clearly, that all the capital bur- 
gesses are of .the common council, llie expression of 
'' the said mayor and capital burgesses the common council f* 
is to be applied by necessary reference to the former part of 
the sentence, where the words ^' niauor and capital burgesses^ 
only are used. By tlie oath, which is stated as necessary to 
be taken by all the capital burgesses, theyswear to keep secret 
what is done in the council-house. 2. The question whether 
Raymond's presence was necessary, depends on the former, 
[ 181 ] whether, as a capital burgess, he had a vote in the election, 
and therefore, from the arguitients which prove that be had a 
vote, the necessity of his presence follows of course. 3. 
The woi:ds " contrivir^ and fraudulently designing" Sfc. are 
not mere inducement, but of the essence of die charge. In 
all cases where the degree of criminality is in question, that 
form of words is proper and sufficient. In an action for a 
malicious prosecution, it is sufficient to say ** contriving and 
maliciously intending,'' although malice is essential to groimd 
that action. In an mdictment for an assault widi intent to 

commit 
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(q) T.SW.SfM. 1 Salk. 371. 
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commit n rape, or to stab, it is sufficient to say that the party ] 779. 
" intending and contriving/' ^c. Confederacy was no part s^v^ 
of the accusation, which was only wilfully absenting himself xhe KiK^ 
to prevent an election, and the question was, whether that against 
was a sufficient ground for disfranchisement. It appeared Lyme 
that a majority had been summoned, and it would be strai^ Raaxs. 
doctrine to say, that because, by the non-attendance of a 
sufficient number of others, no election could have been had, 
the prosecutor should therefore pass unpunished for his -non- 
attendance. In the case of the mayor of Hereford it did not 
appear that the majority could elect, and it might there have 
been necessary that two thirds, 8fc, should concur. 

Lord Mansfield, — Undoubtedly tiie principle is true, 
that returns must be certain, and not argumentative [p]. In 
the case of Rex v. The Mayor of Hereford, it seems very 
strict to consider the return as argumentative for the reason 
there mentioned. But the ground suggested by Mr. Lazr- 
retice, for the decision in that case, seems a v^ry good one. 
I doubted, for some time, ou the question, whether, in the 
present case, it is sufficientiy shewn in the return, that Ray- 
mond was of the common council. That he should be of it, 
is of the essence of the crime for which he is stated to have 
been amoved. There are three parts of the charter which go 
shew, that the council consists of all the capital burgesses, 
and that the expressions " common council" and '* capital 
^' burgesses, are synonymous, viz* 1. '^ capital burgesses 
^ being the common council."— It is. not capital burgesses 
^' being of the common council." 2. If a capital burgess 
die, or is removed, a new one is to be chosen, ^ by the rest 
" of the council, or the greater part of them.^ 3, The 
passage mentioned by Mr. Lawrence^ relative to the meeting 
or convocation. But still all those passa^ and expressions 
are ambiguous. They affi>rd a strong inference in point of 
language. But are they sufficient in mis charter to constitute 
a common council, composed of all the capital burgesses? [ 1^^ ] 
I diink not, because the charter refers to a previous known 
constitution. The council might be created by prescription, or 
a former charter, to which this charter refers. If so, the con- 
stitution of the council, by such prescription, or previous 
charter, should have been set forth, li would be difficult t« 
maintain an action on this, as a false return, if the council, 
by the charter, consists of ^part only, for the return does 
not say that the council is constituted by tiie charterer— As to 

the 
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the cause stated for the amotion, there is a great difference 
hetM'een a charge as the sround of disfranchis^menty and 
an indictment, Ip ^rimiiid prosecutions, technical forms 
are established, and ought to b^ folloived. If i|i «n indictr 
ment, you say that A. forged, and caused to be foi^ged, the 
proof of either fact will support th^ indictment; but tq 
say that he forged, or caused to be forged, would be bad. 
This^ being determinedi must be adhered to. But such 
nicety is not required in accusations against a corporator in 
a corporate court. There substantial certainty is all that is 
necessary; and, in the present case, there is no doubt but 
the intent is charged as part of the crime, and sufllcient no- 
tice is alleged to haye been given to Raymond to prepare to 
answer it, 

WiLLES, Jtuiice, of die same opimon on both points 
stated by Lord Ma Df 8 FIB LI). 

AsHHURST, Justice, of the same opinion on the point 
of uncertainty concerning ^ constituent members of the 
council. 

BuLLER, Justice, also of the same opinion on that point. 
—He said nothing on the other. 

Jli^ifient, ^at the returp be quas^^d, and a peremp* 
tory mandamui issue [19]« 



[19] The returns in the cases pf 
Francis Fane, John Luthery apd se- 
veral others, f supra ^. 144. 154.) were 
quashed, on a motion ma^e for that 
purpose, immediately after the deci- 
sion of the present case. It was 
stated on the part of the prosecutors, 
that, by the returns in those cases 
where the disfranchisement had been 
for non-residence, the prescriptive 
necessity of residence only applied to 
the council, and it was not directly 



averred that the prosecutors were of 
the council, the non-residence might 
be no oflencein them.rrLord Majisfield 
said , there was no gettif^g over the ob- 
jection, and ^hat the averment, that, 
since the charter, the council ha(| 
consisted of the mayor and capital 
burgesses faj^ was not sufficient, a^ 
i^ did not appear that all the sixteen 
came to be of th^ council, which be- 
fore the charter was stated to consist 
only pf eleven. 
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HoLFORD against Hatch. *^// ^^ 

npHIS was on action of covenant, for rent in airear, not*iSSntinM* 
^ broaght against the defendant as as8^;nee of one &ittii* action of oove* 
den. The d^aration stated, (in the common form,) that ^"1m/miS«* 
the plaintiff demised to Saunders for seven years, by virtue teoaat 
whereof he entered and was possessed^ and diat aftorwards^ 
aU tie estate^ ^ig^p title, and interest, of Saunders, in the 
premises, came to the defendant, by assignment thereof,, by 
virtue whereof he entered and was possessed, and that, after 
the assignment, rent had become due, which the defendant 
had not paid. The defendant pleaded, that aU the estate, 
right, tide, and interest, of Saunders b the premises, did 
not comef to him by assignment thereof in manner and form as 
the plamtiff had alleged. 

On the trial, it appeared, that the defendant was in pos* 
session of the premises during the time when the rent in 
anear became due, but that, by the deed under which he' 
held, they were conveyed to him, by Saunders, for a day, 
or some days less than the original term, and that he had 
actually surrendered them before the action was brought. 
Some receipts also were produced for rent which had been 
paid by the defendant to the plaintiff, and which run thus : 
" Received of Saunders by the hands of Hatch.** 

Upon this evidence, it was contended, at the trial, which 
came on before Lord Mjinsfibld, at the Sittings for Mid-' 
dlesexy in last Hilary Term; 1. That, in p<Mnt x>f law, a 
person holdii^ of the first lessee, by an under-lease, like the 
present, is not liable to be sued by the original lessor, on the 
covenant for rent contained in the original lease; £. That the 
fact put in issue on the record, viz. that aU the estate^ 4rc. of 
launders came to the defendant, was not proved. 

A verdict was found for the plaintiff, but Lord Mans- 
PiELD saved the points made by the defendant's counsel, for 
the opinion of the court. Accordingly, in Hilary Term, 
(Thursday, the 4th of February,) Davenport obtained a 
rule to shew cause why the verdict should not be set aside, and 
a nonsuit entered. He cited Poulteney v. Holmes (r), Crusoe 
V. Bugby (s), and Hare v. Cator (t). 

Cause 

fr) Jtf. 7 G. 3. at N. Pr. before 234. Since reported 2 Blacht. 766. 
fratt, Ch. Just. I Str. 405. (tj B. ft. JB. 18 G. 3. [f 58]. Vide 

(sj C. B.T. 11 Geo. 3. 3 Wils. infra, Note (21), p. 184. 

[f 58] Since reported, Cawp. 766. 

O 4 
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Cause was shewn, on the Thursday following^ (the Ud^ 
of February.) The Solidior General^ for the plaintiff. — 
Dunning and Davenport^ for the defendant. 

For the plaintiff, it was contended, 1. That the covenant 
for rent bemg one of those which n^n with the land, everj 
person who takes under the original lease is liable to it^ 
To this purpose, the defendant, uthough he had not stricdj 
taken the wnole of the first lesse's interest in point of dunh- 
tion, was to be considered as His assignee. All that had 
(leen determined by the case of Crusoe v. Bugby^ was only, 
that a lease by the original lessee, for a shorter tune than hU 
own, was not such an assi^ment as would produce a for- 
f(Qiture, under a covenant not to assign (u). Many modes in 
^hich the interest may be transfenred, though not asngnments 
within the meaning of such a covenant, are considei^d as 
ftssignments, with reapect to the covenants whidi run with 
die land. A devisee, an executor, an assignee under die 
Inmkrupt laws, or one who purchases the tenn from the 
sheriff under an execution, are assignees in law, to the ^ect 
of being liable to covenants for rent, i^c. althov^ the transfer 
to them does no( amount to a forfeiture under a covenant not 
to assign [£0]. The landlord is entided to look for the rent 
to the person in possession, and ought not to be driven to the 
necessity of finding out the original lessee, and brin^^ing his 
action against him. Paulteney v. Holmes does not apply to 
this case, for the question there was only, whether a parol 
agreement by the original lessee, to transfer the remaining 
interest in a term of more than three years, when there was 
only a year and a half to run, reserving the rent to himself, 
not to the reversioner, was void within the meaning of the 
statute of frauds (v). Hare y« Cator [21] was determined 

oil 



(u) S, P. KinntrsUy v. Orpe, suprOy 

[20] This point, which was taken 
for granted on this argument, and by 
the court in Crusoe v. Bugby, accord- 
ing to WU^Qn*% report of the judgment 
in that case (3 WiU, 237), has been 
since very much agitated, in Denn^ 
Lessee of Earl ^tanhope^ v SkeggSp 2\ 
21 Geo. 3. [<&} 



(t) 99 Car. «. c. 3. % 1, 2, S. 

[21] Hare v. Cator was argued, on 
a case reserved, by Morris for the 
plaintiif, who relied on Broome v. 
Hoare, I Cro. 633. and by Davenport 
for th^ def€indant.-r:Lojd Mansfield 
in delivering the opinion of the court, 
in favour of ijie defendant, said, that 
the case in Crake did not apply, an4 
that the objection was unanswerable. 



[cl>] In Kocy Lessee of Hunter^ 
V. Galliers, B. R. M. 28 Geo, 3. On 
a special verdict, a proviso,— that a 
lease should become void, upon the 
lessee's committing an act of bank- 
ruptcy and being found a bankrupt,*^ 



ytSL^ held to be good ; and that under 
such a proTiso, in case of a bank- 
ruptcy, and commission, the lease 
shall be avoided, and the lessor may 
re-enter. ^ Term Rep,l3S. 
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00 die ground that Ae defendant was charged for the whole 
rent, and as assignee of all the premises, when, on the evi* 
dence, it appeared, that only part of them had been as- 
signed ; whereas, in die present case, the whole premises hail 
beien made over. 2^ That, as to the second p<nnt, it 
went merely to the^brm of the issue ; but, if the question of 
hw was in &your of the plaintiff, it was enough for him to 
profe die substance, viz. that the defendant had enou^ of the 
term transferred to him, to make him liablf , imder the cove- 
nant, for the rent demanded by the action. On this head 
Pope V. Skgfmer (w), and a case put in die text of Littleton 
(x)j were, it was said, in p<Hnt. In the first, in an actioQ 
of replevin, the defendant having avowed that he had taken 
the plaintiff's catde damagefeasant, the plaintiff plouied, in 
bar, that A. being seised of a house and land to which 
common m die hcus in quo was appendant, had demised the 
9ame to him on the SOth of March^ to hold from the d5th of 
March, Sfc. and die defendant traversed the lease modo et 
form&f upon which issue beii^ taken, and the jury luwing 
found a lease made on the 25th of Jdarch^ to hold from 
thence next ensuing, the court dioug^t diat this was not the 
same lease [22], and yet gave judgment for the plaintiff, be- 
cause the substance of the issue was, whether the plaintiff 
had such a lease as by force thereof he might use the com* 
mon at the time (y). The case put by Lktleton is equally 
strong, for he there supposes the demandant in a writ of 
entry in casu proviso, to coimt of an alienation in foe made 
by die tenant in dower, and the tenant to plead that he did not 
alien modo et forma, S(c. and the jury, (on issue being joined,) 
to find an aJienation in tail, or pur outer' vie, and iben says, 
that although the alienation found would not be in manner, Sfc. 
yet dieden^dant should recover. 

On the other ^e, it was insbted, 1. That the case of 
Crusoe v. Bugby was m point There is not a better known 
distinction in the law than that between an assignee and an 
under-tenant^ Only assignees of the whole term, whether by 

actual 
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(to) Cam, Scacc. T. 12 Jqc, 1 Hob. 
72. 

(xl § 483. Co. Littl 281. a. b. 

[22] One of the variances men- 
tioned by Hohart is, that the lease 
pleaded was exclusive, and that found 
hy ihe }iiry inclusive, of the 26th of 
M*irch. This may thcrcfpre be added 
|o the scries of cases enumerated by 



Lord Mansfield in his argument in 
Pvgh V. the Duke of Leeds (•) in 
which ^^from the day!' had been su|>- 
posed to exclude^ and/rom henceforth, 
ox ^^from the date,*' to include the 
day. 

iy) Vide Brinfow v. JTright, E. 
21 Geo. 3. Infra, p. 665. 



^•) Mentioned supra, p. 53, Note [15] 
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mchuU MteigDmeBt, or by devise, sale under an execution, l^. 
are liable to the covenants for rent, Sfc. for, if there is a re- 
version of a day reserved by the inunediate lessor, there is no 
privity between the under-tenant and the first lessor. The 
plaiiitifF seems to have acknowledged this, by the fomi of the 
receipts he has given for the rent, which has been paid to 
him by the defendant in order to save the circuity of an inter* 
vening payment to Saunders. While the defendant continued 
in possession, the plaintiff might have distrained upon him for 
the rent then due, but as he has permitted him to quit the 
premises without using that process, he cannot now substi- 
tute this action of cov^iant m its place. Even a court of 
equity wouldnot ashist in a case like this, as appears by two 
cases mentioned in Bacon^s Abr. Title Lease (z)y and re- 
ported in Femon, viz. Sparkes v. Smith (a)j and Pilkington 
V. Shaller (b). 2. lliat, by the issue, the plaintiff had 
affirmed that the whole of Saunder^s estate, S^c. had come to 
the defendant, but the proof was, that only par/ of the term had 
been conveyed. Surely this proof can as little support such 
an issue, as evidence of only part of the premises having been 
assigned, which was the case of Hare v. Cator» 1 he only 
allegation consonant to the truth of the present case would 
have been, '' You have been in possession under Saunders, 
** and tliereby became liable for die rent, which accrued 
<' during your possession,'" but, if the plaintiff had stated 
his demand in that manner, it would have been demurred to. 
If an under-tenant were to pay the rent to the original lessor, 
he could not plead that payment in bar to an action by his 
immediate landlord, nor set it off, because there might be 
mutual accounts between the original lessor and lessee, and the 
former might have been, at the time of the payment made to 
him, indebted, on the balance, to the latter. 

BuLLEn, Justice, put this case: — Suppose a lease for €1 
years, and that the reversioner aliens his reversion in parts, i^/z. 
for 40 years in^mediately, to one, and in remainder m fee, to 
another. By the covenant for rent, it is to be paid by the 
lessee and his assigns, to the lessor and his assigns, l^ow 
could not the assignee of the reversion for 40 years, which is 
only part of the original lessor's interest, mamtam an action 
on the covenant ? — ^To this it was answered, that the cases 
were not parallel, for that, in the case put, there was no 
middle man to whom the lessee could be answerable. Tliat, 
to make them correspond, the. privity between the original 
lessee and lessor in the case before the court must be annihi- 
lated. — BuLLER, Justice, then observed, that, in the case h^ 
had supposed, that privity was not an end, for that the ordi- 
nal 



(z) Vol.iii.389. 

(a J Cane. M, 1692. 2 Vem. 275. 



(5) Cane. T. 17OO. 2 Vem. 374. 
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ml lessor woold stOl remain liable to the tenant under ac#» 
tenant to repair, Sfc. 

Lord MAN6F|BLD,^-It is fit that we should look intothel* 
authorities; therefore let the case stand over. 

The court were understood to be for some time divided, 
imd judgment was not given till this day, when Lord Mans- 
field delivered their unanimous opinion, as follows: 

liord Mansfield,— This is an action of covenant bva 
lessor against an under-lessee, and the single question is, wne- 
ther the action can be maintained against him, as being, mi- 
$taniially^ an assienee. For some time, we had great doubts, 
we have bestowed a great deal of consideration, on the sub- 
ject, and looked fiilly into the books, and it is clearly settled; 
(and is agreeable to the text of Littleton^) that the action 
cannot be maintainedj unless against an assijpiee of die whole 
term[F], 

The rule made absolute [f 59]» 
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[t 59] The following case has been 
since determined: 



Palmer v. Edwards and Another, 
B. R. E. 23 Geo. 3. 

This was an action of covenant 
brought by the plain ti(f as assignee of 
a term, against the dctendant as assignee 
of the K:ssor, for not finding, provid- 
ing, assigning, and allowing, proper 
wood and timber for repairing the de- 
mised premises. 

The declaration stated, that one 
Richard Edwards, being, on the 30th 
of September 175 1> possessed, among 
other things^ of certain premises par- 
ticularly specified, for a long term of 
years then and yet to come, did, on 
that day and year, • demise to one Ed- 
monsoUy his executors, administrators 



and assigns, among other things^ the 
said specified premises, to hold from 
Lady-iay then next ensuing, for 30 
years, at a certain yearly rent in the 
indenture of demise mentioned ; that 
Edmonson, for himself, his executors, 
administrators and assigns, by the 
said indenture covenanted, promised, 
granted and agreed, that they would, 
at their own proper costs and charges, 
(wood and timber excepted,) repair 
and keep in repair during the said 
term, among other things , the said 
specified premises ; and that Richard 
EduKtrds, for himself, his executors, 
administrators and assigns, by the 
said indenture, covenanted, promised, 
granted and agreed, that they would 
find, provide, assign, and allow, 
proper wood and timber, when they 
should be required, fdr repairing, 
among other things, the said specified 

premises, 



[r] So if lessee for lives grant all his 

*^tate, &c.to one and his executors for 

99 years, if the lives shall so long 

"*<?! in as large, ample, and beneficial 

a maimer as the lessee and his heirs 

fie/d, reserving the rent to the orisinal 



les 



sor payable to him, but no rent pay- 



able to the lessee, this grant cannot ope- 
rate as an assignment of the freehold 
interest ; and therefore the grantee is 
not liable as assignee, to a covenant to 
deliver up the premises in repair. 
Earl of Derby y, Taj/tbr, 1 East. 
502. 
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\T*JQ^ premises, during the nessed, that Edmonson assigned all 

y^f^y^^ «aid term ; that on the and singular, ^c. (wz. that part of 

HoLFORD said day and year, Ed^ the premises specified in the decla- 

asainst numson^ by virtue of ration, to fTarfier, his execu- 

Hatch. ^^^ ^ incfenture, en- U>rs» administrators, and as- [ 188 ] 

tcred on aU the said signs, (subject to the excep- 

demised premises,and, tions, reservations, and agreements 

afterwards, io xcity on the 21st of aforesaid,) at the yearly rent of 

January 17^2, assigned^ transferred, £26. 2s. payable to Edmonson. Then 

and set over, by indenture, to one there was a covenant, by Warner^ for 

Warner^ his executors, administrators himself, his executors, administratois, 

and assigns^the said specified premises, and assigns, to repair at their own 

to hold from Lady-day then next en- proper costs and charges, (wood and 

suing, for 30 years ; and that Warner^ timber excepted,) and a power ^a Ed- 

by virtue of the said last-mentioned monson to re-enter on non-payment of 

-indenture, entered into the said do rent. There were also several other 

mised premises. Then a title was dc- covenants, which were admitted at 

rived, by many mean assignments, the bar to be different from those in 

from Warner to the plaintiff, and it the original lease, 
was also shewn, th»t Richard Edr A verdict having been found for the 

wards^^ reversionary leasehold interest plaintiff on all the issues, a new trial 

came* by assignment, to the defend- was moved for, on two grounds; 1. 

ants ; and then a breach of the cove- that the rent was reserved to Edmon- 

nauit for finding and allowing timber, son; 2. that the covenants in the in- 

tince the respective titles of the denture between Edmonson and War- 

plaintiff and defendants had accrued, ner were not the same with those in 

was assigned. the original lease. 

The defendants pleaded, 1. That Partridge^ in support of the xep- 

Edmonson did not assign, transfer, and diet, contended, that, wh6rever the 

set over, to Warner^ the said, &c. whole interest is conveyed, it is an as- 

(specifying the same premises specified signment, and that, in such case, the 

in the declaration,) in manner and assignee stands exactly in the place of 

form, &c. 2, 3, 4. three other pleas the lessee, and is entitled to the be-* 

on which no question arose, 6. per- nefit of all the covenants on the part 

formance/ of the lessor. 

Issue was joined on each of those Ca/r, and Davenport , for the de- 
pleas, and the cause came on for fendahts, relied on Potf/^eney v.i/otorc, 
trial before Eyre, Baron, at the Lent and insisted, that this was not an as- 
Assizes for Huntingdonshire^ 23 Geo, signment, because the rent was not 
3. reserved to the first lessor, but to Edh 

Upon the evidence, it appeared, that monson, and because a power of rev 

the. original lease was of certain tene- entry was given to Edmonson. ' That 

ments, including those in the deda- those circumstances constituted Ed- 

ration specified, at a rent of £l^9 monson the landlord of Warner \ and 

7'. \0d. and that it contained, among that, if an action of covenant were 

other covenants, one, on the part of to be brought by the defendants, 

Edmonson, to repair; and another, against Palmer, tor not repairing, 

on the part of Edwards, to find timber, he might plead that he was not asr 

as stated in the declaration. signee. 

The ' indenture between Edmonson Lord Mansfield, and Askhurst, 

and Warner, reciting the lease, wit- Justice, absent. 
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BulUr^ Justice, — It may be a ques- 
tion, whether the new covenants in 
the conveyance from Edmonson to 
Warner are good. On this I give no 
opioion. But certainly that was an 
assignment. There was no reversion 
left. There is no doubt but there is 
sufficient privity for the defendants, as 
assigness of the reversion, to maintain 
an action on the covenants in the 
origiaal lease against Pawner, and that 
the remedy is mutual, so as to entitle 
Palmer to the advantage of the ori- 
ginal covenants on the part of the 
lessor. The case of Poulteney v. 
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iJoilmef does not come 
up to this. That case 
only determined, that 
what cannot be sup- 
ported as an assign- 
ment, shall be good as 
an under-lease against 
the party granting it. 

Jriiiesj Justice, concurred in the 
same opinion. 

The role discharged. 

VtdeEaitmy.Jaquca^ M. 21 Geo. 3. 
Infraj 455. Walker v. Reevet^ M. 22. 
Geo. 3* Itfra, ^U Note [I]. Wad^ 
ham v.MarhWf B. R. M. 25 Geo, 3. 



The Kino against Pugh, 

^pHIS was a case reserved upon an indictment on the sta- 
^ tute of S if 4 jinn. c. 18. § 5. against the defendant^ as 
high constable of the hundred of Battk, in the county of 
Sussex, for not obeying a warrant of the jtistices in quarter 
sessions, by which he was commanded to issue his precepts 
to die petty constables, head-boroughs, and tything men, of 
and belonging to the respective boroughs* of the said hun- 
dred of BuitJey for the purpose of preparing lists of persons 
qualified to serve on juries, Ifc. and for not returning such 
hsts to the said justices, at die Michaelmas sessions following* 
The inchctment had been removed by certiorari from tfa« 
quarter sessions, and was tried at the last Assizes for Sussex. 
The case set forth ;—-iThat the defendant luid been legally 
appointed to his office ;, that a warrant, (stated in hoc verba,) 
issued at the Midsummer sessions ; that he was duly served 
with it, and neglected and failed to issue forth his precepts^, 
4rc.' That fViJliam I. when he founded the abbey, granted, 
among otherthii^[Fl], ^^ qitodhabeat curiam suamper omnia, 

•Qu. 



Sfttunky, Sth 
May. 

IfUicinhftbitante 
of an hundfrd 
have enjoyed an 
immemorial ^* 
emption from 
senrini on jones* 
they are not lia« 
b)« to be sum- 
moned, under ' 
any of Uie diffe- 
rent statutes re- 
lative to jwrors. 



[f l] In R. V. Thomas Clarke, 1 T. 
R> 686, this case was referred to by 
Buller, J. as settling the power of the 
crown to exempt from serving offices. 



This power was admitted in that case 
to extend to exemption by charter 
from the office of constable; but it 
was held to Ix: restrained to cases 

where 
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*^ Sf regiam libertatem Sf consuetudinem tractandi de iuis ti* 
^* bus vel ti^otiis, 6^jukitiam per se tenendam^ sanctuary 
for feionsy freedom from all episcopal jurisdictioiis, t^c. Hiat 
Henry I. by two several charters, (part of which were set 
forth,) confirmed^ the privileges granted by fVilliam I. That 
Henry \lll. granted the manor ami hundred of Buitle^Abhy 
to Sir Anthony Brown^ his heirs and assigns, with power to 
hold such views of frank-pledge, court*-leet) hundred-courts, 
law-days, .sokes, returns of writs, cognizances of fJeas, and 
other rights, jurisdictions, powers, liberties, ife. as the late 
abbot, or any of his predecessors had held and enjoyec^ in 
right of the said abbey. That under this grant, the manor 
and hundred had come by various mesne assignments to the 
present proprietor Sir fFhistler Webster, Bart. That the 
defendant lived within the manor. That die manor and hun- 
dred are co-extensive. That there had been a court of record 
regularly held widiin die manor till the year 1744. That, by 
immemorial custom, the resiants within die hundred had not 
been returned to serve on juries out of the hundred ; and 
that no precepts had ever been issued, from time immemorial, 
by the high constable of Battle. That no proof was given 
of any allowance of diis privilege. Hiat the town of 
Battle is not a town corporate, that has power by charter 
to hold sessions of goal-delivery^ or sessions of the peace for 
such to\m. — ^The defsndant was fbtmd guilty, srt>ject to the 
opinion of the court on the following question, viz. *' Whe* 
^ ther the above charters and immemorial custom would ex- 
'' empt the inhabitants of the hundred of Battle from serving 
** on juries, and the h^h constable from issuing his precepts? 

or^ Whether the several acts of pariiament passed, and now 

in force, concerning jurors^ or some, or one of them, have 
^ not taken away such exemption ?" 

The case was argued on Wednesday the 6th of May.-^ 
Burrell, for the prosecution.-— PfcAAayn, for the defendant 

In support of the prosecution, it was contended, that die 
statutes of 4 * 5 fF. * M. c. «4. (C) 7*8 W. 3. c. 32. (d) 
and 34r 4 Arm. c. 16. (e) are general, without any exception 
as to liberties or local exemptions, unless widi regard to dties, 
boroughs and towns corporate (f), and, thei^fore, they must 

be 






(c) § 15, l6. 

(d) §4. 



(t) § 5. 

(f) ^SfSW.Sf M. c. 24. § 17- 



wbore a sufficient number were left tion from personal service would not 

liable to serve the oifice, and to be apply to the office of constable, whicli 

confined te the express terms of the may be executed by deputy, 
charter: consequently that an exemp- 
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be considered as haviog taken away the privily daimed by the ] 779. 
inhabitaats of the hundred of Battle, if it ever had a leeal ex* s^>v*^ 
istenee. This construction of thoae statutes was, it was said, con- j)ie Kiko 
sonant tothe inteipretation which had obtained in respectto the against 
statute of bridges and highways (g), for the words in the fourth Pugh. 
section of that statute, havmg given authority '' to tax and [ 190 ] 
'' set every inhabitant,^ Lord Coke expressly si^s^ in his 
commentary upon it, that, ** by these words, all pnvil^es of 
** exemptioiis or discharges whatsoever from contributicm for 
'^ the reparation of decayed bridges, (if any were,) are taken 
^ away," and even adds, '' although die exemption were by 
*' act of parliament (h)J' 

For the defendant, it was insisted, that it is a general 
nile, that an affirmative statute does not take away a custom 
(i)* Many particular decisions which establish and conHrm 
that rule m^it be cited. For example, by the statute of 1 
Ed. 3. St. 2. cap. 2. it is enacted, '^ That every man that hath 
^ any wood wi^in thelbrest may take house-bote and hay-bote 
'^ in his said wood, so that lie doth the same by the view of 
** the Jof esters;" and yet, notwithstanding that restriction, a 
prescnption to cut down timber trees in the party's own 
woods, within a forest, without the view of the forester, was 
held good, in a case in 16 Eliz. stated 4 InU. 297. (k). The 
passage in Lord Coke\ commentary on the statute of bridges 
does not apply, because the words of that statute are much 
broader, and more comprehensive, than those of the different 
acts relative to Jurors. The principal object of the statute 
of 4 £f 5 IV. Sf M. (m that part of it which has been relied 
on,) was to revive that of 16 4r 17 Car. 2. c. 3. with regard to 
the qualification of jurors in point of estate. The purpose 
(rf those of 7 tfS W. 3.c. 32. and 4 Ann. c. 3. was to provide 
a method of giving the sheriff authentic information of the 
persons qualified ^ but, from a careful perusal of those diffe- 
rent statutes, it would appear, that it was never intended 
thereby to subject persons, who had a right of exemptiou, to 
serve. Such exemptions are very common. Tenants in an* 
cient demesne '^ cannot be empannelled to appear at IVest^ 
** minster or elsewhere in any other court upon any inquest or 
** trial of any cause (l)." Soclei^ymen, (Beechers Case) (m)^ 
coroners, officers of the forest, officers in the army, and 
other officers, and ministers belonging to the King, are 
not liable to be summoned on juries ; Bacon' $ Abr. Title * 

Juriss 

t 

(g) 22 Hen. 8. c. 5. (O 4 Inst, 269. 

(h) 2 Inst. 704. CmJ C. B. M. 19. Eiiz. 4 Leon. 

(i) Co. Littl. 115. fl. 190. 

(kj Also Co. Littl. 115. a. 




(JAS£S m EASTER 

J'tiries (n) ; and by die statute of 52 Hen. 3. c. 14. thoOg^ 

it b provided, that, in jMrticular cases, persons privikged 

ThekiNO by charters of exemption, shaU, nobiiithstanding, be sworn 

. against On juries, yet their genend liberty and exemption 18 saved^ 

Pt'oin which affords a strong proof of the antiquity of this soit of 

£ 191 ] privilege, 

Burrellf in reply, observed ^ that, if it were to be hdd that 
the exemption claimed was well founded, still that was 
not a sufficient justification of the defendant, because his 
office, in the execution of the warrant, was only ministerial 
[23] ; but' Peckham having answered^ that the point of 
the exemption was the only question meant to be tried and 
brought on upon the case reserved^ this seemed to be ac* 
quiesced in. 

The court took time to consider, and now Lord Mans^ 
FIELD delivered their opinion, as follows: 

Lord Mansfielb,— -We have considered this mMter very 
fully, and we are all of opinion, that file statutes relative td 
juries, b^ng affirmative, do not take avray the prior exempt 
tion ; and so is the text of Littleton [f 2]. 

A verdict of acquittal altered for the defendant 

fft) Vol. iii. p. 261. cites Dali. l6 ^ 1? Car. 2. Herdr. 389- Sidi 
Sker. 121 . Trials per pais 86. 243. 

[23] Vide Rex v. Percival, B. R. H. 



^**Mly/**^ The KjNG against the Justices of Glou* 

C£ST£RSHIRE. 

boundto^Kc^e /^N an application for a mandamus to compel the justices 
an Appeal ftgainst v^ of the Quarter Sessions in Gloucestershire to receive an 
■imf^ir offered ^PP^ A^OKQ ^D Order of removal, it appeared, from the affida- 
at the next ses- vits ou which the rule was obtained, that the examination of 
S?oti«^*lp- ^® pauper was taken in August ; the order of removal dated 
peal hat been the l£th of November fojTowing; and the Sessions, where 
given. iiie appeal was tendered, held on the 12th of January m the 

ensuuig year ; that no notice of appeal had been served, (for 
which the reason assigned was, that the appellants bad not 
been able to get their witnesses ready, till it was too late 

te 



[p 2] Vid. Com. Dig. Parliament, A. 23, 24. 
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to give such notice [f]; that the court had been moved to I77d. 

receive die appeal, and adjourn the consideration of it till v,^^^^^/ 

the following Sessions, and had refused. The Kino 

Dunning now shewed cause. — Morris for the prosecutor, against the 

The court were clearly of opinion, that the justices ought Justices of 

to have received the appeal. Glouces- 

Tlie rule made absolute. TERsuiaE. 



Alsop and Another against Brown, 

nnHIS was an action on a bond, to the trustees under 
^ Samuel Wilson's will, in which the defendant pleaded a 
hankniptey, as was done in the case of Alsopv* Price (o) ; 
but here, die defendant was &eprinc^[fal. The cause had 
been tried before Bullbr, Justice, and a special case re- 
served, which was diis day spoken to, by Davenport, for the 
plaintiffs, and Morgan, for the defendant. It was stated in 
the case, that interest had been paid on the bond, after the 
defendant had obtained his certificate, but it did not appear 
whether such interest was paid by the bankrupt, or one of the 
sureties. Lord Mansfield said, that, if the interest 
was not paid by the bankrupt, there was no question, but 

that 



S ^9^ 1 

Tuesday, 11th 
Blay. 

If a bond for the 
payment of mo- 
ney has been for- 
feited before a 
bankruptcy, 
paymeat of in- 
terest by the 
bankmpt after 
the certificate, 
may perhapa 
render him liable 
to be sued upon 
it. 



foj Vide supra, p. 160. 



[?] In R* V. Justices of K. R, of 
Yorkskire, 3 T. R. 150. it was held 
that if the Sessions thought there had 
been time for the appellants to give 
notice and come prepared to try, they 
might refuse to enter and respite, 
where no notice had been given. 
But in R. V. Justices of Bucks, 3 
East. 34S. a contrary doctrine pre- 
vailed, and the discretion given by the 
words of 9 G. 1 . c. 7. s. ft. (« if it 
** shall appear that reasonable time of 
•* notice was not given") was re- 
strained to the reasonableness of the 
notice according to the practice of 
the Sessions t the statute being coo* 



sidered imperative on the justices to 
enter and respite, if in lact no rea* 
sonable notice had been given. This 
latter construcion has been fuUj 
confirmed in A. v. Justices cfStqfford* 
skire, 7'i^tf9^^49* and again in R. v. /«•• 
ticesofBerkskire, T. 48 6. 9. M.S. in 
which it was extended to a casia 
where a notice had been given, stating 
the pauper's name erroneously, which 
was considered as equivalent to no 
notice. 

It is otherwise where a statute U 
not imperative to respite as well as to 
enter, it, v. Justices of Ihrbjfskirs, 4 
T. R. 488. 
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} Y79^ tb^t if it wasy it would j^ an admiasion bjr him, that the 
y^^^^^ pdncipal was then due, and he might be hable as on a new 
Alsop contract [24]. The case was ordered to ntand over, tiO 
against qffidaviU should be laid before the court, stating bj whom 
Baowv, ^c interest was paid ; but I believe it was never brpught on 
again. 

[24] Vide.lVebiter y. Bannister, E. Wilkes, M. 21 Geo. 3. Iftfra, 5 IP- 
SO Geo. 3. Infra, 393, and WyUk v. [t^O]. 



[f 60] Vide, also, Bat v. Barber^ B. R. M. 23 Geo. 3. cited iupra (>. 101. 

Note [t 42]. 



The Kino against the Justices of the East 

Riding of Yorkshirb. 

i*Ljro^?e dii- 'T'HIS was an applicatipn for a mandamus to compel the 
tance ijerveea"* ''' court of Quarter Sessions to receive an appeal against 
thr parUh to ,|„ ofjer of reinoval. 

Val'^been rtll^ The facts Qf the case were these : The order of removal 

mwed and the bad been nuuie by the two justices on the 22d of September, 

Stt^ni aK hV'd, hut the paupcf was not removed till the 5th of October. Hull, 

there is Dotiiuie (the place to whidi die pauper had been removed from ft'fiit* 

^^riTihciwI %;) i' sixty miles from iforthuUertop, where the Sessions 

tioM Mdimme. tiegan o>i the 6th of October, At that Sessions, no appeal 

^cStVihT" ^^ entered, and, at the Emphany Sessions foUowmg, (vihich 

rcovDvai, the began on the 12th of ^ January^ the parish charg^ having 

^?nI,areto o^cred an appeal, the justices refused to hear it, thinking 

be conaidered at themselves bound by the words of the statute of 13 ^ U 

wuwTthTiu-' ^'^- ^- ^- ^^- § ^- ^'"^ "^y*' ^** persons aggrieved may 
mta of 131(14 appeal to the justices of peace <^ at the next Quarter 

S!'tt%!L. " Sessions." 

viiibcfookDcikd hcc shewed cause, and inasted, tliat the succeeding Ses- 
ti> receive the ^^^ bad no jurisdiction^ that an appeal might have been 
fuSTemuiiif entered at the michaehnds Sessions, on the second or third 

day, for that no notice b necessary in order to entide the 
parties to enter iheir appeal (p), although, if there has not 
been any, or not reasonable notice, the justices are bound t» 
adjourn the hearing till the ensuing Sessions (q). 

The 



(p) Rex y. the Justices of Giou-^ (y) 9^«o« 1. c.?*. fS. 

cestershire, supra 1 9 1 • 
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The court said, that, by '' next Semans/* the irtatute of 
Car, 2. must have meant the next possible Sessions [f], and 
that, here, it was impossible for the appellants to lodge their 
appeal at die Michaelmas Sessions. 

The rule made absolute [^]. 






The KiKo 

against the 

Justices of 

YORKSHIRS. 



[Qy] But in Rex v. the Justices of the 22d, ^t the distance onlj of 20 
Herefordshire^ where the order was miles from the place to which he was 
dated 18th Aprils the pauper re- removed, the court refused a man- 
moved 19th, and the Sessions held damus. ^ Term Rep. 5(H. 



The King against May. 

IN an indictment for penmj tried before Bullvr, Ju^- 
tice, at the Sittings at Westminster ^ in last Hilary Term 
{f)y the peijurj was laid to have been committed by the de^ 
fendanty m givmg his evidence as prosecutor, upon an indict- 
ment against A. for an assault. The defeiKlant having been 
found giulty, on Wednesday the 5d of February 1119 j Cotxh 
per moved for a rule to shew cause, why the verdict should 
not be set aside, andjudgment of acquittal entered upon the 
following ground: The original indictment, in stating the in- 
jury which the defendant (then the prosecutor) had received, 

said, 

eutaxj rcdtsb, the conrt wiU otdtr htm to pty the expence 

frj Thursday^ the 28th of January^ 1779. 



Saturday, 15lii 
May. 



Inan indictment^ 
the word* «• in ^ 
" manner and 
**formJoll(noing9 
*' Ikat ii to My*** 
do not bind (he 
party to recit* 
the instrament, 
^c. verhatiMf 
nor render mert 
formal omijuioof 
ormislakesfataij 
If a clerk of the 
peace in drawin[{ 
an indictment 
introduce unne- 
thereby inciured* 



a 



[f ] This principle has always 
ieeh admitted. Whether particular 
cases come within it must necessarily 
depend upon facts. In R. v. Justices 
tf tVUts, 2 Bott. pi. 799. where 
the order was made four days before 
the commencement of the Sessions, 
and the Sessions lasted three days 
morpy the parties being within ten 
miles, the court held they ought to 
have gone to the next Sessions. In 
JL V. Justicu of Flintskire, where 



the order was executed at fifty-four 
miles distance the evening before the 
day on which Sessioi^ are usually 
held, and only three days before 
they were actually held at the placd 
in question, it was decided that the 
appellants . were entitled to come to 
the next Sessions but one, as the next 
possible Sessions; though the order 
had been signed a mon& before, and 
was prevented from bemg executed by 
the misconduct of the pauper* 

P£ 
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saidi '' ivhereby his life xcca greatly despaired of^ The pre* 
sent indictment^ after mentioning tnat diere had been an in- 
dictment preferred by the defendant, went on thus ; '' fsUck 
" indictment was presented in manner and form Jbllawin^^ 
*' that is to say*' Then the indictment was set forth m 
hac verba, but, in the passage above-mentioned, the word 
** despaired!' was omitted. It was admitted not to have 
been necessary that the former indictment should be recited, 
but it was contended, that the prosecutor, by the words 
*' mantier and form folUnmngy that is to say/' had under-' 
taken to recite it, and that, having done so, he was bound to 
set it forth verbatim. Tliis ol^ection had been made at the trial, 
but was over-ruled by the J ud^e, who said, that the word, 
^' tenor*' had so strict and technical a meaning as to make it 
necessary to recite verbatim, but that, by the expression in 
this case, nothing more than a substantial recital was re* 

^uisite, and that the variance here was only in matter of farm, 
le mentioned a case where the variance was '^ undertood," 
in the recital of an affidavit, in an indictment, instead of 
'' understood," in which, on a motion for a new trial, al- 
tfiough the introductory words were ** tenor and effect^ the 
court determined, that the variance zoas not fatal [^]* 

A rule to shew cause was granted, but was afterwards 
dropped, and the defendant was, this day, called upon his 

recognizance, 



[25] M.- 15 G. 3. Rex v. Beech. 
The distinction laid down by the 
court, in that case, was, that, where 
the misreci ted word is in itself a word, 
though not intelligible with the con- 
* text, as, " air," for " heir," there the 
variance according to the decisions, is 
fatal, but not if the mutilated words 
does not make any other word [f 6l]. 



Qtf. therefore, as to the case of TVr- 
vill v. Ayusworth, (B. R. U. 1 Geo. 2. 
2 Lord Raym. 1515. 2 Str. 7^7-) 
where, in an action^ the word 
** Austrialia' being used in stating 
the name of the South Sea Company, 
instead of ** Australia'* the^variance 
was held to be fatal [<l>]« 



[6l] The case of Rex v. Beech has precept to the returning officer, in an 

been since reported, Cowp. 229. action for bribery) is not a fatal va- 

[<&'] The introduction of an un- riancc. King v. Pippet, B. H, JS. 2() 

meaning word in the recital of any in- Geo. 3. 1 Term Rep. 235. Vide 

strument, in a, declaration, (as of InfrOf Bristow v. Wright, 665 [f ij. 
*' 2^^ in setting forth the sheriff's 



[f l] For authoritite upon this proved accurately, as stated in plead- 
foint, whether an allegation to be ing, see Furcell v. Macnamara, 9 
proved by record is necessary to be East. 157 • t^d H. v. Emdai, ib^ 437. 
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recognizance^ in order that judgment might be pronounced 
against him. 

The indictment, which had been removed by certiorari, 
from the Quarter Sessions for Middlesex, appearing to be of 
an exorbitant lengthy stating all the continuances on the 
fonner prosecution, Sfc. which is rendered unnecessary by 
the eziN-ess words of the statute of 23 Geo. 2, c. 11. § !• 
the court ordered, that it riiould be referred to the master 
to see what part of the record vnxs unnecessary, and that the 
clerk of the peace should pay die expence incurred by such 
unnecessary part [26] [f2]. 
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Mat* 



[26] Lord Mansfield desired the 
htr would take a note of this, that it 
might be publicly known. — A case, 
in some respi'cts stmilar, occurred in 
this term, when I happened not to be 
in court, vijs. Rex, v. Bury, but I have 
seen a very accurate note of it. It 
came on upon a rule to shew cause, 
why an attachment should not issue 
against the defenda*nt, who was clerk 
of assize on the Norfolk circuit, for 
not obeying a writ of certiorari to 
remove au indictment for murdec^ and 
a special verdict founded upon it, 
(Rii V. Borthwick, T, Ip G. 3. Infra, 
p. 307.) The defendant insisted, that 
ke had a right to retain the record 



till he should be paid bis fees for 
drawing, ingrossing, SfC* * which the 
attorney for the prisoner refused to do, 
on the grpund of their being exorbi* 
tant. Hewever, on tlie attorney's un- 
dertaking to pay as much as should, 
on a reference to the master, be re* 
ported to be due, the record 
was returned into court, [ 19^ ] 
upon which the rule was dis- 
charged. Lord Mansfield said he 
should be very unwilling to deter- 
mine that a clerk of assize has a 
lien on the records of the court for 
his fees, for that he foresaw great in* 
convenience from such a doctrine. 



• Vide WilkiM v. Carmichaely H. 19 G. 3. Supra, p. 101. 104. 



[r2] If the variation makes non- 
sense, the court will cit/ier add or take 
aaaif what is necessary to restore the 
cWar and undoubted context of the 



original ; where the party has not ah* 
solutcly undertaken to give it verbatim. 
R. V. Pippet, 



The End of EAaTER Term 19 Gborgb UL 
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SaittnUy, 5'h DvifCAN ffgaiust ThOMAS. 

Ifiwmmatof HTHIS was a rule to shew came why a bond and war- 
attorney to con- X fgQi of attorney to ^confess Judgment in this court f 
Ueo o£^ ^ should not be delivered up^ as having been obtained by 
fratid* ^>*«. court fraiKJ^^ and while the party was in custody under process out 
d^ii^nd up?^ of ^^ couit oi Exchequer. Judgment had not been, in hct, 
upon moUoa for entered up, nor any proceedings had on the bond ; and it 
thouf^'2o plji?" ^^9 tfiercfore, urged, that the court could not entertain the 
cecdingi have motion, there being no instance in which it had ever extended 
^een bad upon j^^ equitable jurisdiction so for. The rule however was made 

absolute; Buller, Justice^ observing that the court had 
the same jurisdiction as if the judgment had actually been en- 
tered up! If it were otherwise, he said, the conse<](uences 
would be extremely inconvenient The judgment might be 
entered up in tlie vacation, and the defendant taken in ese* 
cution, before any application could be made to tlie court. 
Lord Mansfield, — absent. 
Houorth, for the plaintiff. — Morris, for the defendant. 
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Hasel AR against Ans£ll . J^^* ** 



ACTION on a bond.— Pfea, iudgment recovered;— 2^,"fcc.*ii 
^^ Replication^ nultiel record i which was delivered with ft>urdayi/'if 



On • rule to 
ia 

a rule to return the paper-book in four days. * Tlie paper* f^'^^^ 
book was not offered to be returned till the momii^ of the rooming of t\m 
fifth, day, before tlie opening of the office, when the plain- *J^^^' ^ 
tiff refused to receive it, and immediately entered upjudg- sirn judsmti^ 
menty and took out execution. Upon this, the defendant L^l* y 
obtained a rule to shew cause, why the judgment and subse- 
^ent proceedings, should not be set aside for irregularity. 

BaUwin, in support of the rule, relied on the authority 
of the case of Oxlejf v. Bridge (a), as directly in point, to shew 
that by an equitable extension of the four days, they are 
supposed to continue tiQ the office open on the monung of , 

thefifUi. 

Lane, on the other side, insisted, that the iu^ment was 
entered up regularly, and consistei^Iy with me rules and ' 
practice of the court, and said, that in Oxley v. Bridge 
there mast have been some particular circumstances which 
distinguished that case from the present. Lord Mansfield 
having asked the master what the pactice was, he said that, 
stricdy, the plaintiff was entitled to sign judgment, if the' 
paper-book was not returned on the evening of the foiuth 
day, although it is a very conmion indulgence to allow him 
till the next morning. 

Lanep on being asked by his Lordship, admitted, that 
the plaintiff would not have been injured by waiting till the 
next davy and Mr. Baldrmn on the other hand, could not 
say the defendant had merits. 

Lord Mansfield was inclined to believe that Qr&y v. 
Bridge differed in circumstances from this case; and was 
clear that a iuc^meiit entered up agreeably to what the master 
had certified to be, in strictiie&s, the practice of the court, 
could not be set aside for irregillarity. • 

The rule discharged. 

(a) E. 19 Geo. 3. Supra, p.67. 



[r] In Thomson v. Ryalif 4 T. R. 195. this case was reconiidcred and 

confirmed. 

P4 
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' Ilr^^'^^"^ Williams against Tkitk. 

After an attor- A GTION on an attomev's lUl, judgment by default ; 
ii«ys bill has -^ and Wilt of CRquirv executed. Ride, (on uie motion 
SSSthf anTno"" ^f Dumpg,) to shcw causc, ^^ hy die verdict should not 
aopiication has be set' aside for irregularity. Hie in-^ularity complained 
hMeittox^dby ^f ^^* ^^^ uotice was given to attend the execution of 
the master, the the Writ of enquiry between ten and twelve o'clock, tliat the 
not*^Se*°l*!itad defendant and his witnesses did not attend till twelve, and that 
to question the after tlic houf was elapsed, and they were gone, the writ was 
reasonableness executcd. It wa3 also swom, as a <>round on merits, that the 

of .the Uemi be- . , , ,. t • i ® r>-,- A^^ 

fore a jury .—On auiouut given by the verdict, which was x 75, was ol30 more 
awluof eruir* than was really due. 

ata'certahThodT, J-iord Mansfield, — The client has a summary way of 
*)»« P"*y " "*>^ trying the reasonableness of the Uetns in an attorney *s bill, 
exact tinle fixed by a reference to tlie master. If he waive ttiat method, 
by the notice, and put the attorney to his ac^on, I never suffer him to go 

into a discussion of the itemSf at the trial of tlie cause 
If 62'] F'^]- I» ^his case, it was/clearly a trick of the de- 
fendant s attorney to leave the place immediately after die 
hour was passed. A\ hen notice is given fur tlie execution of 
a writ of enquiry at a certaui hour, it is never understood that 
the time is to be scrupulously udhered to. The sheriff may 
have prior business which may la^t beyond the hour. 

1. he rule discharged. 

[t 6Q] Vide the next cas6< any time before verdict, or jucljjiDcnt, 

[C^3 But an attorney's bill may be unless the money has been paid. Shiim 
taxed, after action brought, and at v. Pickering, £. R. M, 30 O'eo. 3. 



June'*'''''' ^^^^ Hooper agaimt Till and his Wipe. 

J^th^fii'siinih T^^l^S was also an action on an attorney's bill, in which 
fon^omi CM«- there had been judgment by default, and a writ of en- 

quiry executed. On Saturdat/f the 5th of Jane, Mingay 
moved for a rule to shew cause, why the verdict should 
not be set aside, ancl the bill refqrred to tlie master to be 
taxed. The motion was made ou an affidavit, tliat the 
sheriff would not hear evidence to impeach \ht reasonable*- 
ness of the charges. 

liOrd 
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Lord Mansfield was absent. 

^ULLER^ Justice, read a note of a case, where Lord 
Mansfielb, and the court, had refused to permit a bill to 
be reftirred to the master to be taxed, because it had been 
read in evidence at Nui Prvus^ on a notice of set-ofF, in a 
cause where the attorney was defendant, which shewed that 
it had been delivered a month [-f 63]; and they held that 
it was then too late to dispute the amount of the items. 
However, in the present case, a rule to shew cause was 
granted. 

Sylvester now shewed causey and mentioned the case of 
Clarke v. Taylor y as direcdy in point (c). 

Lord Mansfield,,-— The bill of an attorney cannot be 
taxed ut the trial of an aetion brought upon it, nor after ver- 
dict. If there has been an account settled between the attor* 
oey and his client, the bill shall never afterwards be taxed as 
of course : particular cases may be pointed out ; the client 
may, by affidavit, shew that the business charged was never 
performed, or that the charges are fraudulent ; but, if the 
business was really done, the delay of the defendant for more 
than a month in objecting to the quantum is an admission that 
be thinks that reasonable. 

The rule discharged [I]. 
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[t 63] It seems to have been there 
taken for granted, that an attorney 
cannot set off his bill till a month 
after it has been delivered; but the 
contrary was held by the court, in £. 
23 Geo, 3. in a case of Martin v. Win- 
der, For in that case, Law having 
moved, on the part of the defendant, 
who was an attorney, for a rule to 
shew cause why the proceedings should 
not be staid till his bill should be 
paid, or till a month from the delivery 
of it should expire, that he might be 
enabled to set it off, the court held, 
that though an attorney cannot bring 
an action on his bill till it has been 
(lelivcnHi a month, that circumstance 
is not necessary to enable him to set 
It ofi'; that he must. out pioducc it, 
at the trial, by surpri/e, but that it 
i^ sufficient, in such case, to deliver it 



time enough for the plaintiff to have ; 
it taxed before the trial. Upon hear- 
ing this opinion of the court, Law . 
withdrew his motion as unnecessary* 

(c) C. B.E.n G, 2. Barnes^ 4.to, 
edit 124. 

[l] This day, another point con- 
cerning the taxation of attorney's 
bills was moved in court, but as I 
have not preserved the name of the 
case, I have not mentioned it in the 
text. The circumstances were these : 
BaldKtn moved that the master might 
be directed to tax those articles in an 
attorney'^ bill which related to coa« 
voyancing and parliamentary business, 
the rest being for the management of 
causes in this court. Lord Mans* 
field said, there was no doubt but the 
nla^ter might tax tht [f 1] vokole; 
that he recollected a case, where 

the 



[f l] S. p. Ex parte JVilliams, 4 bill must be delivered a month before 
T. R. 1*24. 496, So where part of a the action is brought, IViatery, Pajfnt, 
bill is for business done in court the 6' jT. R. 6^S» 
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HoOP£& 

agiiinst 
Till. 



tbe fees paid to a 
proctor for bnsineis 
iloRe in the ecclesias- 
tical court made part 
of the billy and it was 
determined, that as the 
whole bill had been re«> 
ferred to the master, he might tax 
that part of it. 

Nota. If the whole bill is for eon- 
Ttyandngy the master cannot tax it, 
B.R,M.12G. 2. Anon. Barnes 4to 
Mit.41,42. 

I will add here another case still, on 
this subject, though I did not hear it 
in court, when it was moved, which 
was in M. 1 9 6. 3. It was the case 
of Dixon V. Plaftt, On the last day 
of that term, Dunning moved that 
DtfOfi's bill as agent in town for 
FUmtf a country attorney, might \m 
referred to the master to be 
[ 200 ] taxed. WiUei, Ashhurtt, 
and Buller^ Justices, (Lord 
Ma)I8FIBL» having left the court 
before the motion was made,) were 
inclined to think that the bill 
was not taxable by the master, the 
act of 12 G. 2. c. 13. S ^* having 
enacted that 2 G« 2. c. 23. § 23. (eO« 
for referring attorneys* bills, ** should 
*' not extend to any bill due from any 
** attorney or solicitor, to any other 
** attorney, solicitor, or clerk in 
" court." There is a case in Wilion^ 
where a single judge in this court hav- 
ing made an order to refer an agent's 
bill, and the master not having 
obeyed it, the court was applied to, 
and held that the order was irregular ; 
the master declaring that he had 
never taxed a bill for agency (e). 



However, at the Sittings at GuiliUU^ 
aftar Jf. 19 G. 3. BuUer, Justice* 
who that day sat for Lord Man^ldj 
informed the bar, that, upon cn« 
quiry, it had been found to be tiie 
practice of the court- of Ctmmon 
PleaSf confirmed by a case decided in 
that court, to make orders for the taxa« 
tion of agents' bills, and he read a note 
of the case which had been lent him 
by GouUf Justice, and was as follows : 
" Expjr^e^f«rcro/i^,anAttomey. — 
In £. 7. Geo. 3. Davy, Serjeant, 
moved that the biH of Unwin an 
attorney, agent for Bearcroft^ should ' 
be referred to be taxed, and said 
though it was not within the statute 
of 2 Geo. 2. by reason of that of 12 
Geo. 2. yet that it might be taxed 
under the general jurisdiction of the 
court, and under 3 Joe* 1. c. 7. 
He made his motion on this general 
authority,, without any affidavit. 
Nareif Serjeant, objected, that there 
never had been an instance of siich 
taxation of an agent's bill. But 
tbe court thought proper to grant a 
rule to shew cause.^^T*. 7 Geo. 3. 
Narei shewed cause, and observed 
that the statute of 12 Geo. 2. pro-' 
vidcs, that 2Geo.2. shall not extend, 
SfC. [f 2] and therefore it is not 
necessary for an agent to deliver a 
bill before he brings an action ; the 
the reason of which he took to be 
that it was not looked upon to be, 
subject to taxation. The statute 
of 3 Jac, 1. requires bills to be 
delivered by attornies to their nuu- 
ten or clients. They are supposed 
ignorant of the steps in a cause, 
and the due charges. The agent, 

« he 
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(i) Made perpetual by 30 Geo. 2. (e) B, R. E. 23 G. 2. Anon. 1 n'iU. 
C.19. §75. 266. 



(p2] The conditions of 2G. 2. do 
not extend to cases where both parties 
are attornies at the time of the action 



brought, though one were not at the 
time of' the business being done* Ford 
V. Maxwell, 2 H. BL 589. 
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'* be said, who does the business in *' 
** town is entitled to the fees, unless 
** there is a contrary stipulation be- 
** twcen him and the country attor- 
'^•ney. Harty, contra, said that he 
^ did not apply on the ground of the 
''.statute of i Geo. 2. but on the 
" practice of the court. In 3 Jac. !• 
" there is no direction as to taxiition, 
''.yet an attorney's bill w^ certainly 
" taxable before 2 Geo. 3. The 12 
" Geo. 2. shews it to havebeen thought 
^ ^Geo. 2. extended to agents bills and 
" properly restrained it, (as various 
" things in it are not applicable be- 
" twecn attornies and agents, such as 
" words at length, SfC.) leaving the 
" case between them as it stood be- 
" fore. — The court was of opinion 
" that the bill should be taxed, and 
" that they could order it under the 
'* general authority of the court, that 
" it ought be seen . that only due 
^ cliarges were made. After the court 
" had declared this opinion, Barnes^ 
" the secondary, said be remembered, 
" before 2 Geo^ 2. applications made 
" to judges at their chambers to refer 
" agents bills to be taxed, and that 



HoQrcn 
against 
Till. 



it was frequently 1779* 
done upon the coun- 
try attorney's bring- 
ing the fees charged 
into court . — The 
rule was made ab- 
solute, but with the 
conoition that Bearcroft should 
bring the money into court (a).^ 
BulleTt Juatice, then said, that, on 
heing made acquainted with this case, 
he had conferred with Wilke, and Aeh* 
kuretf Justice^ and that they were all 
three of opinion, that Dixon's bill 
should be referred ; that the practice 
of all the courts ought to be uniform ; 
that questions on bills of this sort 
would be much better understood and 
settled by the ma$ter, than by a jury 
or judge, at Nisi Print. Upon this, 
the counsel in the cause agreed, that 
the bill should be taxed by consent, 
the defendant bringing into court the 
sum remaining due on the amount 
of the plaintiff's claim, and that 
what should be deducted, if any 
thing, should be afterwards repaid to 
him. 



(a) Mr. Justice Oou/id was so ob- his note, fiK>m whi<A copy the above 
liguig as to furnish me with a copy of is printed. ^ * I 



WiGGLESWORTH cgainst Dallison and 

Anothyer, 



[ 201 J 

Thursday* 
10th June. 



npKIS was an action of trespass for mowing, carrying away, 
^ and converting to the defaidant's own use, dhe corn of 
the plaintiff, growing in a field called HihaUstow i^h ^^^ 
the parish of Uiba/dstow, in the county of Lincoln, Ine de- 
fen&nt Datlison pleaded Uberum tenenntntum, and the other 
defendant justified as his servant. The plaintiff ren/iecf, that 
true it was that the locus in quo was the close^ sou and free- 
hold of DaUisou ; but, — after stating that one Isabella Dal- 
lison deceased, (being tenant for life,) and Dallison, the re- 
versioner «i foe, made a lease on the 2d of March 1753, by 

which 



A custom that 
t' aaats, whether 
by parole or 
deed* ihiiU havt 
the way-going 
crop after the 
•skpiration of 
their term* ib 
good. 
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which the said Isabetta demiaed, and the said Dallmn con* 
finned, the said close to the plaintiff^ his executors, admi- 
nistrators, and assigns^ for 2,1 years, to be computedyrom . 
the \st of May 1755, and that the plaintiff, by virtue thereof, 
entered and continued in possessioo, till the end of the said • 
term of 21 years,*— 4ie pleaded a custom, in the following - 
words, yit. '' That, Mdthin the parish of HibaldsioWj there 
now is, and from time whereof the memory of man is not 
to the colitrary, there hath been a certlun ancient mmI laud- 
able custom, there used and approved' of, that is to say, 
that every tenant and fanner of any lands within the same 
parish, for any term of years which hath expired on the 
" jSrst day of May in any year, hath been used and accus- 
" tomed, and of right out to have, take, and enjoy, to his 
^ own use, and to reap, cut, and carry away, when ripe 
and fit to be reaped and taken away, his way-going 
crop, that b to say, all the com growing upon the said 
lands which hath before the expiration of such term been 
sown by such toiant, upon any part of such lands, not car- 
ceeding a reasonable quantity thereof in pr<^rtion to the 
residue of such lands, accormig to the c&une and uMOge ^ 
hmbandry m the sanie parish, and whidi hath been left ' 
standing and growing upon sudh lands at the expiration of 
such term of years/' He then stated Aat, in the year 
1775, he sowed with com part of the said close, being a 
reasonable part in proportion to the residue thereof; accord- 
ing to the course and usi^e of husbandry in the said pariA, 
and t^at the com produced and raised .by such sowing of the 
com so sown as aforesaid, being the com in the declaration 
mentioned, at the end of the term, and at the time of the 
trespass committed, was standing and grownig in the said 
close, the said time not exceeding a reasonable time for the 
same to stand, in order to ripen and become fit to be reaped, 
and that he was during all that time, lawfully possessed of 
the said com, as his absolute property, by virtue of the coa- 
tom. — llie defendant, in his rejoinder, denied the existence 
of any such custom, and concluded to the country.— 'Ilie cause 
was tried before Etre, Baron, at the last Anises for Un- 
co/nshire, when the jury found the custom, in the words of 
the replication. 

Baldzoin moved an arrest of judgment, that such a custom 
was repugnant to tlie terms of the deed, and, therefore, though 
it might be good in respect to parole leases, could not have a 
legal existence in the case of leases by deed. He relied on 
Trumper v. Carwardine, before Yates, Justice, (f), the 
circumstances of which case were these : 

" The plaintiff had been lessee under the corporation of 
'' Hereford, for a term of 21 years, which expired on tlie 
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[/] At the summer Assixes for Herefordshire 1769* 
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^ 4th of December 1767. In the lease, there was no cove^ 1119. 

^ aant that the tenant should have his off-going crop. In v^v*^*^ 

" the seed-dme before the ^miration of the term, he sowed Wiooies- 

** the fallow witfi wheat. Tne succeedii^ tenant obstructed worth 

'' him in cutting the wheat, when it became ripe^ and cat against 

" and housed it himself, for his own use. Upon this the Dallisok. 

" plaintiff brought an action on the case, and declared on a 

*^ custom in Herefordshire for tenants who quit dieir farms 

** 9X Christmas, ov Candlemas, to reap the com sown the 

^ preceding autumn. Yates, Justice, held that 'the custom 

*' could not legally extend to lessees by deed, diough it 

^' might prevail, by implication, in the case of parole agree- 

** meats. ^ That, iii the case of a ledse by deed, both parties 

" are bound by express agreements contained in it, as that 

^ the term shall expire at such a day, Sfc. and therefore all 

** implication is taken away. That if such a custom could be 

*^ set up, the statute of frauds would be thereby superseded 

** in Herefordshire [1]. Accordingly the plaintiff did not re- 

'* cover on the custom, although on another count in trover 

'* in the same declaration, he had a verdict." 

A rule to shew cause was granted. 

The case was argued on Tuesday the 8th of Jvne, by Hill, [ 203 J 
Serjeant, Chambre, and Dayrell^ for the plaintiff, and Cust^ 
Baldwin, Balgui/, and Gough, for the defendants; when 
three objections were made on the part of the defendant, viz. 
1. That die custom was unreasonable. 2. That it was un- 
certain. 3. That, (as had been contended on moving for the 
rule,) it was repugnant to the deed under which the plaintiff 
had held. 

For the plaintiff it was urged, 1. That it was not an un* 
reasonable custom, because without an express agreement, 
or such a custom as this, there could be no crop the last 
year of a term, for the tenant would not sow, if he could 
not reap, and the landlord would not have a right to enter 
till the expiration of the term. That it was for the advan- 
tage of the public, as much as customs for turning a plough, 
or dryuig nets, on another person*s land, which had been held 
to be good Cg)- That it bore a great analogy to the right of 
emblements, and was founded on the same principle, namely, 
the encouragement of agriculture. It was not prejudicial to 
any one ; not to the landlord, because without it his land 
must be unemployed and unproductive for a whole season ; 
nor to the succeeding tenant, because he would have his 
turn at the end of his term. 2. That it was sufficiendy cer^ 

tain, 

[l] Qu, This argument seems more year longer by such a custom, it might 

applicable to parole leases, because if be said that this would be repugnant 

$> parole lease for three, years could be to the statute of frauds, 

cxteaded in some degree for half a (g) Fide Dof^is 32. h» 
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1779 ^dtn, by die reference to the residue of the lands not sown, 
y^^^ fnd to the course and usage of husbandry in the parish. This 
lViCGL£8- ** ^ much certainty as the nature of the subject will admit of, 
WORTH ^^^' ^ ^^ ^^^ ^^^ ^^^^ ^^ many acres ought be sown and 
against T^pd, tfiat would have been incompatible with those vaiia- 
Dalxisok. ^^^ ^ ^^ proportion of ploughed land, which arise, at dif- 
ferent timesj from circumstances in the course of cultivation 
and husbandly. Reasonabk is an epithet which sufficiently 
qualifies the extent of customK, and is generally used in plead* 
mg them ; as with regard to customary fines paid to the lord 
of a manor, estovers prescribed for by a party to be taken 
for the use of his house, ifc. In the case of Bennington v* 
Taylor^ reported in hutwyche (h), where the defencbnt, in 
an action of trespass, had pleaded a right to distrain for 
twelve pence for stallage, due by prescription, for tiie land 
near every stall in a fiidr, and, on a motion in arrest of 
judgment, it was objected, that the prescription was uncer- 
tain, and therefore void, the quantity of lana not being ascer- 
tained, the court held it to be certain enough, because the 
quantity was to be ascertained by tlie connnon usage of the 
{ 204 ] feir. In all such cases, whedier the quantity or amount is 
in truth reasonable or not, is for the jury to decide. 3. Thai 
the drcumstances of the plaintiff's lease in this case having 
been by deed, made no difference. There was no agree- 
fnent contained in the deed, that the defendant would de- 
part from the custom, although the parties must have known 
of it when the lease was executed. He did not claim under 
any parole contract express or implied, and therefore the ar- 
gument of repugnancy did not apply ; and the Nui Prius 
case, which had been cited, went upon mistaken reasoning. 
Hillf Serjeant, admitted, that he knew of no instance in the 
Reports, of a similar custom to this, in die case of freehold 
property, but he said, there were several with regard to cop^ 
holds that went much farther; and he cited Eastcouri v. 
fVeekes ft J, where a custom, that the executors and admini- 
atrators of every customary tenant for life, if he should die 
between Christmas and Lady-day^ sliould hold over tiU the 
Michaelmas following, is stated on the pleacKngs [2] ; and no 
objection taken to it on the argument of the case. 

For the defendant were cited, Grantham y. Hazcl^ (k) 
[S] ; — fVhite V. Sayer (I), in which last case, a custom for a 

lord 
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(h) C. B. £. or 7. 12 AT. 3. 2 the question was brought on in an ac- 

Liftw. 1517. 1519. tion of debt on a common bond condi- 

[t) T. 10 IV. 3. I Lutw. 799. 801. tioned for the payment of ;g20 to the 

2] It is found by the special ver- plaintiff if a certain crop of cdm did 

diet, the action being ejectment, of right belong to him ; or, in other 

(k) 7*. 13 Jac. I. nob. 132. words, if the question of law was in 

[3] That case, if at all applicable, his favour. < 

seems to me to make for the plaintiff. (/) B. R. M. 19 Jae. 1 . Palm, 211. 
It is curious in one respect, vis. that 
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lord of a manor ** to have common of pasture mall Aeknds 1779. 
^ of hit tenants for life or ^ears/" which had been pleaded v^^^^ 
in justification of a trespass m the land of a tenant for yean^ WiooLfttf* 
was held to be void and against law, for that such a privil^e worth 
is contrai7 ^^ ^^ lease, being part of the thing demiiied, and against 
different from a prescription to have a heriot from eveiy lessee DalluohI • 
for Efe, because that is only collateral (m) ; — A case rdied 
on by Houghton, Justice, in White v. Sayer, in which he 
said die court had decided that a custom for k^es for yean 
to have half a year after the end of their term, to remove 
dieir utensils, was void, as being against law ; Starttip v* 
Dodderidge (n), where the court refused to grant a prohibition, 
00 the suggestion of a modus '< to pay, upon request, at the raie 
^ of two^illings for every pound of the improved yearly rent 
'^ or value of the land,'' because the yearly rent or value was [ 2OS } 
Tariabte and uncertain ; — Naylor^ qui tarn v. Scott (o), where 
a custom having been found by a iur]^, ** that every house- 
^ keeper in the parish of WakefUld havmg a child bom there, 
* should, at the time when the mother was churched, or at 
'' the usual time after her delivery when she should be 
'^ churched, pay ten pence to die vicar/' the coiurt, on a mo« 
tion in arrest of judgment, determined diat the custom was 
void, being, 1. uncertain, because the usual time for women 
to be churched was not alleged [4], 2. unreasonable, because 
it obliged the husband to pay if the woman was not churched 
at all, or if she removed from die parish, or died b^oTe the 
time of chiu'ching ; — Carletan v. Brightwett (p), where the 
defendant, on a bill for tithes, set up a modus, '' that the in- 
** habitants of such a tenement, with the lands usually en- 
*^ joyed therewith, should pay such a sum for dthe com^" 
and it Was held by the Master of the Rolls, to be void for un* 
certainty ; — Harrison v. Sharp (q), where a modus, " that| 
" when any of the inclosed pastures in a certain vill were 
^ ploughed and sown with com or grain of any kind, or laid 
** for meadow and mown and made into hay, tithes in kind 
^ were paid to the rector^ but when eaten and depastured, 
^ then the occupier paid to the vicar one shilUng in tn^ pound 
*' of the yearly rent or value thereof, and no more, upon soma 
^' day after michaehias, yearly," was held void, on theau* 
thority of Startup v. Dodderidge ; — Wilkes v. Brvadbent (r)^ 
where the court of Common PUas, and afterwards^ on error 

brought, 

« 

(m) Cites 21 U. 7. U. gested, did not refer to the ustfge of 

(n) E, 4 Jnn. 2 Ld. Raym, 1158. Uie parish. 
2 Saik. 657. 1 Mod. 60. {p) Cane. T. W2B. 2 P. W. 46a. 

(0) B. 2 Oeo. 2. 2 Ld. Raym. 1558. (q) T. 1724. Bunb. 174. 
[4] In that case the custom, aa sug- (r) M. it* Jg. 18 Geo. S. ^ Str. 

1524w 



9M 



1119. 



WlGGLES- 
IVORTH 

against 
Dallisok. 



[206] 



CASES IN TRINITY TERM 

brought, the court of King^s Bench, held a custom found bjr 
verdict, '^ for the lord of a manor, or the tenants of his cot- 
'' lieries who had sunk pits, to throw the earth and coals on 
'^ the land near such pits, such land being customary tene- 
*' ment and part of the manor, there to continue^ and to 
^ lay and continue wood there for the necessary us6 of the 
'^ pits, and to take coals so laid, away in carts, and to bum 
** and make into cinders coals laid there, at their pleasure/ 
to be void, because, (among other treasons,) the word near 
was too vague smd uncertain; — Oland v. Burdwick ($), 
where a feme, copyholder durante vidmtate, having sowed 
the land, and then married, it was determined that the lord 
diould have the com, upon die principle, that, when the in* 
terest in land is determined by the act of the party, he. shall 
not have the crop ; — An anonymous c^ise in Moore (t), where 
it was held^ that a custom, '' that lessee for years shoidd hold 
*' for half a year over his term," was bad; — Roe, Lessee <jf 
Bree v. Lees (u), where, in an ejectment to I'ecover a farm 
of about sixty acres, of which fifty-one were inclosed, and 
mne lay in certain ppen fields, a special case was reserved, 
which stated a custom, *^ that, when a tenant took a farm in 
*^ which there was any open field, more or less, for an un- 
'' certain term, it was considered as a holding from three 
'^ years to three years,'' and though the court decided against 
die custom on other grounds, yet, by their reasoning, it 
clearly appeared that they thought it void for uncertainty, 
because the quantity of open ground was not ascertained, and 
one rood might determine the tenour of 100 acres of land 
inclosed. Besides the above audiorities [5], the case before 
Yates, Justice, was much relied on. It was admitted, that, 
in cases where the usual crop of the country is such, that it 
cannot come to maturity in one year, a right to hold over 
after the end of term, in a parol demise may be raised by 
implication; as where saffron is cultivated, (in Cambridge 
shire,) liquorice, (near Pontefract,) or tobacco, (which for- 
merly used to be planted in Lincolnshire) ; but it was con- 
tended, that, in such cases, a lease by deed would preclude 
such implication, as the parties must be supposed to nave de- 
scribed all the circumstances relative to the intended tenure, in 
the written instmmimt. Such,a custom as that set up, in fiie 
present case, could not, it was said, be of sufficient antiquity 
with respect to leases by deed, as in the time of Richara the. 
First, and, long afterwards, tenants had no permanent interest 

in 



(<) B. Jl. H. 37 El. Cro. Elix. 460. 
5C^. 116. 

(0 H, 3 Ed. 6. Moore 3. pi. 27. 

(«) C. B. M. 18 GtQ. 3. Sinoie re- 
ported, 9Blackst. 1171. 



[5] 4 Co. 51. *. 1 RoU. Mr. 563. 
pi. 9* 4* Co. Littl. 55. were also cited 
for the general principles concerning 
customs and emblements. 
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in their lands ; or; if there coiild be such a custom, the plain- 
tiff's lease coiild not be witliin it, because the custom niust 
have applied to the first of May old stile, and this lease 
was made and commenced after the alteration was introduced 
% 24 Geo. 2w c; «3. [6j, 

The court took time \f> bonsider ; and this dajr, Lord 
Mansfield delivered dieir (pinion, as follows : 

Lord Mansfield, — ^We have thought of this case, and 
We are all of ophiion, that the custom is good, tt is just, 
for he who sows, oiight to reap, and it is for the benefit and 
encouragement of agriculture. It is, indeed, against the 
general Taw concerning emblements, which are not allowed 
to teiianta whQ know when their term is to cease, because it 
is held to be their fault or foU]^ to have sowii, m hen the^ 
knew their interest would expire before they could reap. 
But die custom of a particular place may rectify what otlier- 
wise would be imprudence ok* folly. The lease being by 
deed does not vary the case'. The custom does not alter 
br contradict the agreement hi the lease'; it only super- 
adds a right which is consequential to the taking, as a heriot 
may be due by custoUd, although not mentioned in the grant 
or lease [7}. 

The rule di^harged [8]. 
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[6] The hew style commenced the 
1st of January 1753. But, if this 
argument were admitted in its full ex- 
tent, notrustom could exist where a 
certain day of the month made part of 
it, as from the errors in the former 
tnctKod of computation, the nominal 
day was continually deviating, by de- 
grees, from the natural day. 

[7] Vidt Doe v. Smwdeu, C, B. M. 
igGeo. 3. 2 Slackst,1225. where it 
is suid by the court, that if there is a 
taking from old Lady -day ^ (5 th Aprii,) 
the custom of most countries would 
entitle the lessee to enter upon the 
arable at Candlemas (2d Feb.) to pre- 
pare for the Lent com, without any 
special words f of that pitrpoie, L e, in 
a written agreement for seven yeirs ; 
for the court were speaking of sucl^ 
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an agreement. 



[S] Judgment was accordingly en-* 
tercd for the plaintiff, upon which a 
writ of error was brought in the £x- 
chcqucr chiinilier, and the defendant 
assigned for errors, " That the custom 
contained and set forth, S^c. is a 
custom void in law, and is con- 
trary to, and inconsistent witn the 
said indenture of lease in the said 
replication mentioned.'' The case 
was ^rgued at Serjcants^Inn bcfore.the 
Judges of C. B, and the Barons of the 
Exchtquer, by Balguy for the plaintiff 
in error, and Chambre for the defend- 
ant. The objection to the reasonable- 
ness of the custom was abandoned* 
In T. 21 G. 3. (27th June 1781) Lord 
Loughborough delivered the unanimous 
opinfon of the court of Exchequer 
chamber, that the custom was good ; 
and the judgment was affirmed [f]. 



[f] InLtioisy.HarriSf iff. BLf.not, a. the same point was ruled by Skynn^, 

Chief 
Vofc. L Q 
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sitard>y, 12th 'file King against John Borthwick and 
""*" sixteen Others. 

mcntfor murder, HPHIS case came on upou a special verdict, found at the 
if the Jury fipd a -*- last Lent Assizes^ for the county of Suffolk^ before Ash- 
\u*n^^^\xi HUnsT, JustieCj on the trial of an indictment for murder. — 
order to afTect' Hie indictment set forth. That, on the 7Ui of December, 
SlJ^T* *!f ''' **"* 19(760.3. the prisoners feloniously, 4c. upon one Thomas 

sccona degree, _v. , , . * ., -rvn -r* » • /^rj^-» • t i 

to state, either, r^ickofs made an assault; Inat Borthwick [8] with a large 
irtuaHv***re«nr ^^^^ which he then held in both* his hands, struck the do- 
or, 2. Mine acts ' ceascd Several times, giving him thereby a mortal bruise on 
doneby th«m at ^1,^ ^gajj^ ^f ^hich he died the next day; and that the other 

«hich?navoida- prisoners, at the time of the felony and murder by the said 

Uy shew that Borthmck committed, feloniously, i^c, were presetit, aiding, 

«eSt, or^. that abetting, 4rc. the said Borthtcick die felony ana murder afore- 

they were of the gaid, in manner and form aforesaid, to commit, " and so the 

Sr*aiSr^«u?t, jurors aforesaid, ^c. say that Uie said John Borffmick, 

and under the Edward Barry^ isc. (naming all the others,) him the said 

m«iu ali?^«- Thomas Nkho/s, in manner and form aforesaid, feloniously, 

pectation of mu- g^c. did kill and murder."-— One of the persons indicted died 

!^pii^w°th *the before the trial. The others pleaded not guilty.— The verdict 

p«-r«oa who did Stated, That Ricfuzrd Hattouj one of the prisoners^ was a 

^^'*r^ 208 1 niidshii)man, and a non-commissioned officer belongivig to a 

^ ^ tender in the government service called the Charlotte, lying 

off Harwich, and employed in the said service for iropressiDg 

men for the purposes of manning his Majesty's ships of 

* war. 

*[8] If several arc indicted, A, and that A> was only present, ire 

as giving the mortal blow, and the will maintain the indictment, 1 Halt 

others as present, aid ins, ^c. evidence 437^ 438. [f l]. ^ 
that one of the (Others gave the blow, 



Chief Baron, at Hereford Assizes, 18 J. S. not named in the indictment, or 

G, 3. where he held, on a question of even that a persoii unknown, gave the 

distress, that the term was continued blow, and that A, B, &c Cy named 

by the custom of the country, for the therein, were present, aiding and abet- 

purpos<i of giving a right to the land- ting. lE. P. C. 350, and sec Plummer^s 

lord to distrain on the premises in case Keli/nge, lOg. in which the doc- 

which the way-going crop remained, trine of association in an illegal de- 

In Bevan v. Belahay, 1 H, Bl. 5. the sign, and of precision necessary in 

same p^int^vas ruled; and the pre- sjiecial verdict*, are both very much 

sent case was cited as an authority. discussed. 

[f1] Sq, if the evidence be that 
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war, Hiat the others wel^e part of the crew of the same 1779. 
iendefy of which lieutenant hii/iam Palmer was then com- v^iv^ 
mander, who had previously received, and then had in his 7))^ Kiko 
custody, a warrant in writing under die hands of the com- against 
missionelrs for executing the office of Lord High Admiral of Bokth- 
Great Britain, lie. and under tlie seal of the office of Ad- wick. 
iniralty. That the warrant vms in the following words, viz. 

" By the Commissioners for executing the office of Lord 
" High Admiral of Great Britain^SLud Ireland^ S^c. and of 
'' all his Majest/s Plantations, Sfc. In pursuance of his 
** Majesty's order in council, dated, S^c. we do hereby em- 
'' power and direct you to impress or cause to be impressed, 
*^ so many seamen and sea-fering men, and persons whose 
" occupations and callings are to work in vessels and boats 
^* apon rivers, as you shall be able^ in order to man his 
'* Majesty^s ships, giving unto each man, so impressed, one 
*^ shilling for frirest money, and in the execution thereof, you 
" are to take care that you do not demand or receive any 
" money, gratuity, reward, or other consideration whatsoever, 
** for the sparii^ any person or persons lit for his Majesty's 
*' service, or exchanging or discharging any person or per- 
'' SODS who may be impressed, and also that every person 
" acting under you does not demand or receive any conside- 
*' ration whatsoever upon the like account, as you will 
" answer it at your peril. This waiTant to continue in 
^ force till, 4r<?. and, in the due execution thereof, all mayors, 
** riieriffsy justices of the peace, bailiffs, constables, headbo- 
^ roughs, aad all other his Majesty's officers, and subjects, 
** whom it may concern, are hereby required to be aiding [ 209 j 
** and assisting unto you and those employed by you, as they 
'* tender his Majesty's service, and will answer the contrary 
*' at their peril. Given, 4rc." [9]. 

That Palmer, being then the only commissioned officer on 
board the Charlotte, and having received information of 
certaui sea-faring men being at Ipswich, in pursuance of the 
said press-warrant, gave verbal orders to Richard Hanton, 
and the odier prisoners, to proceed thither, and to take such 
persons as they shoulcf there find liable to be impressed. 
That it is the constant usage and invariable custom of -tha 
nayy, for all commissioned officers, having in their custody 
such press-warrants, to give verbal orders to such petty-officers 
whom they may think fit to employ on such services of im- 
presskig men for his Majesty's service, the warrant remain- 

ii^ 

[9] It is observable, that this war- the execution of it to a commis- 

rant differs, in some respects, from that sion ofiicer, by an indorsement on the 

printed by Mr. Justice Foster, parti- back. Fost^ Cr, Law* 156. 
cularly in omitting the powar to depute 
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1770 ing in their o>vn custody ; and that such petty-officers usually 
act without any other authority than such verbal order. That 
Jr^C^ the press-warrant was not backed or signed by any ma^trate. 
aeainst ^ Tliat, in consequence of, and conformity to, the verbal orders 
BoRTH- 8^^^" ^y P^l^'^^f Hanton and the other prisoners went to 
WICK.* Ipswichy and having information, that there were certain sea- 
faring men at a publick-liouse in Ipswich kept by one fVileSf 
went all together in company to that house, between ten and 
twdive at night. That the gate leading from the street into 
the yard of the house was opened by the maid servant of 
WiteSf to the prisoners. Tliat tlie door being open, they 
entered the house. That certain sea-faring men, viz. Sharpe, 
Bennet and Osborne, were then sitting drinking in an inner 
room in the house, together with IVilea and one Grimrpood, 
That the prisoners entered that inner room wath large sticks 
in their hands, such as are usually carried by press-gangs, and 
were there informed that Bennet and Osborne belonged to 
the Brilliant storeship in the service of government. TImt 
the crews of such storeship are paid by the contractors, and 
not by government. That no protection was produced, or 
offered to be produced, by Bennet and Osborne, or either 
of tliem, or demanded by the prisoners, or any of them. 
Tliat the prisoners, upon entering the inner room, informed 
Sharpe, Bennet, Osborne, Wiles^ and Grimwood, that they 
were come for the purpose of impressing men, and that 
Sharpe then drew a knife out of his pocket, and brandbhing 
it, said; " thejirst man that hinders me from going home 
[ 210 J i^ to my wife ami family, Fll stick him," and, in tliat man- 
ner passed through the gang, and quittted the room. ^Fhat 
Wiles, Osborne, and Grimwood had no weapons in their 
hands, but that Bennet drew a poker out of the fire for his 
/ defence, and said *^ He would not be taken alive T ^u^d, upon 

this declaration of Bennet, some of prisoners attempted to. 
wrest the poker out of his hands ; upon which attempt an 
affray immediately ensued, and the poker was, soon after, 
taken out of the liands of Bennet, but the affray continued, 
during which Wiles threw down a table then in the room, and 
extinguished the light of the candle, which was then burning, 
and several blows were given. That, during the afllTay, the 
deceased came to the door of the room, ;uid stood m die 
door-way, leaning cm a walking-stick, which he then had in 
his hand, and said to Bennet and Osborne, *^ My lads, d<i 
'' OM you have done before," (meaning thereby that Bennet 
and Osborne should rescue themselves by force;) and that 
die deceased then said, to one of the prisoners, " Are not 
*' you ashamed to beat a man who ts downT* (meaning 
lilies). That during the afiray, the deceased received a 
blow on the head from one of tlie prisoners, with a large 
wooden stick (''but from which of them the jurors are ig* 
norant*'^ and that the blow was the cause of his death. — 

Thtft 
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That, according 89 the court should think the killing, ^Tc. 1779. 
felony and murder, or felony and manslaughter, or neither v^v'i^^ 
felony aiid murder, nor felony and manslaughter, the jurors The Kiyo 
found the prisoners guilty of felony and murder, or of felony against 
and manslaughter, or not guilty. • Borth- 

The case was argued, on Wednesday the Qth of June, hy wick. 
Jones, for the prosecution, and Graham, for the prisoners. 

Lord Mansfield absent. , 

llie counsel for the prosecution came prepared to argue 
the general question of tlie legality of pressing; but the 
court intimated an opinion, that it was unnecessary to agitate 
that point in this case, as the warrant stated could not autho- 
rize a parol delegation of the power vested in the lieutenant 
[f 2], and, indeed, it was admitted by the counsel for tiie 
prisoners, that they were trespassers. But, as none of them 
could be considered as more dian principals in tlie second de* 
^ree, the jury not having found who it was that gave the blow. 
It was insisted, for the prisoners, that the verdict was defec- 
tive, in not stating them to have been present, aiding atid . 
abetting. To prove that this was essential, 1 UaU 438. was L ^^ M 
cited Rex v. Messenger (v), and Rexy. Royce (w). 

In answer to this, it was observed, that the technical words 
^ present aiding and abetting* are not necessary in a special 
verdict, as they are in an indictment, and that enough was 
found for the court to imply, either w[i actual or m constructive 
presence. To shew that the latter was sufficient, a case in 
3 Ed. 3 Coron. 350. and Lord Dacre's case, cited in 
1 Haie, 439. were relied on. 

The court took time to consider; and Willes, Justice, 
now delivered their opinion to the foUowii^ effect. 

Willes, Justice,'^Ia this case, the counsel for the prose- 
cutor offered to argue the general question, whether the war- 
rant stated in the special verdict was legal or not. But, 
unless the prisoners had a power to execute it, and conducted 
themselves legally in the execution, there is no occasion for 
the court to consider that question. It was admitted by the 
counsel for the piisoners, tiuit they were not strictly justifiable 
in the execution of the warrant, and therefore were trespas- 
sers. Tlie court were all of that opinion, on reading the 
yerdict ; for the authority given by the warrant could not be 

delegated 

(v) Kel. 70. (w) E. 7 Geo. 3. 4 Burr. 2073. 



[F2] That impressing without a case t^. 313. where the party acted in 

warrant in writing is illegal, was ruled the absence of the commissioned of- 

in BroxDuin^s case at the Old Bailey, ficer whose name was indorsed upon 

A, D. 1690. 1 £. P. C. 312. A si- the warrant; also in Broadfoofs case, 

milar decision, took place in Dixon's ibid. 

Qs 
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1779. delegated hy parol to other persons. G(n this grouncl the 
T_^^-^ court stoppea the counsel in the aipunent of die general 
The KiKO question, and it is become unnecessary to consider the fiegre^ 
against of guilt which might have been imputed to the prisoners, 
BoRTH- for we are all of opinion diat the verdict is substantially der 
wicK. fective. It is not expressly found that they all were present 
aiding and assisting when the blow was given, or even when 
the anray began, lliat either an actual or a C09istructive 
presence was necessary, to involve the prisoners in the homi- 
cidcy wus rightly admitted* But it was contended, 1 . That 
enough is stated to warrant us in implying that all the pri*. 
soners were actually present the whole time ; 2, TYoit^x^ actual 
presence is not necessary, and that, as the prisoners all went 
together on one common illegal design, that constituted a conn 
st 9 active presence, and would, in law, involve all of them in 
tlie same degree of £uilt. 1. As to the first poi^t, in so 
penal case as this, where the presence is- of die essence of 
the crime, the court will not presMme it. It is undoubtedly 
true that no technical words are necessary in a special ver- 
dict. It is not necessary to say, ip words, that the prisoners 
were all present. If it were stated that they did some act 
at the iimef that would be sufikient, because the court must 
[ 212 ] then unavoidably see that they were present. In Messengers 
Case, reported in Kelynge^ the judges say, ^' where several 
acts of force are found to have been actually committed in 
pursuance of th^ design, there is no need tp find the pri- 
soners to have been aiding and assisting, for that is only 
necessary to be found where tbe Jury find a person was there 
amongst them, and find no particular act of force done by 
him, but only his presence." There it is necessaiy to find he 
was present '^ aidii^ and assisting" (x)* Francis's, Case (y) 
was much stronger than the present. That was an indict* 
ment for % highway robbery. All the prisoners were found to 
be in company together. Francis struck the money out of 
Cox'h hand, and, upon his ofiering to take it up from the 
ground, they threatened to knock out his brains^, whereupou 
he desisted ; and the jury further found that the prisonersi 
(hen and there immediately took up the money, and rode off 
witl^ it, and Cox immediately pursued. To constitute a high- 
way robbery, a taking in the presence of the person robbed is 
necessary; and all the judges held that, on that finding, they 
could not imply tiiat the n\oney was taken up in Cox's pre-, 
sence, and that a special verdict cannot be made good by in- 
tendment or construction. In the present case, it^ is not 
found that the prisoners did any act, during the affray, or that 
fhey were preseiit ^idiifg and assisting ; and the court cannot 
intend that they were. £. As to the second point, and the 

authorities 

(xj Kel. 7a.. (yj E. 8 Geo. 2. Sir. 1015. Com. 47S. 
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authorities relied on; in 3 £ci. 3. Coron. 3oO. all the pri* 1779. 
sonere were actually present. In Lord Dacre's Case, all s,g^v-%^ 
went with a design to resist every opposition. In Moore (z) The Kixa 
it is stated^ that diey went uneler an agreetnefU/o kill all who against 
thould resist t/iem, and it appears^ bj that report of the case, Borth- 
as well as by what is said in Foster (a), that they were all wick^. 
acting in the same pursuit at the time when the murder waa 
committed. Foster says, '^ it was sufficient that, at the in" 
stant the fact was committed, they were all of the same party^ 
and upon the same pursuit, and under the same engagement 
and expectation of mutual defence and support with those 
that did the fact.'' In the present case, as it is not found that 
all the prisoners were of tlie same party, and on the same 
pursuit, 4-c. when the fact was committed, as it is not fomid who 
gave the blow, or who was present, we are all o'f opinion that 
the prisoners must be dischai^ed. 

The prisoners discharged. 

(z) $6. (a) 354, 

[ 213 ] 

-«% » M -w Saturday, 

Penrt against Jones. 12th juae. 

TT URST moved for a rule to shew cause, why an exone- ^ writ of latitat 
"- reiur should not be entered on the bail-piece, upon an nuu i»to If W«. 
affidavit, that the defendant had been arrested on a latitat, in 
Brecknockshire in Wales, that the cause of ^action was a 
judgment in the great sessions, and that both the parties lived 
within that jurisdiction. The motion was made on the authority 
of the cases of Lampley v. Thomas, and Jones v. Jones, re- 
ported by Wilson (b), where the decision is stated to have 
been, that a writ of latitat does not run into Wales; but 
3oLLBR, Justice, mentioned, that the contrary had been 
held, since that case, m several instances, and particularly in 
a case, where Yates, Justice, had considered the question 
very fully, and delivered a solenm argument upon it [10]. 

The 

ChJ B. R, H. 21 Geo. 2. 1 JFils. (when the cases in JVilson were insisted 

193.206. upon by the defendant's counsel,) 

[10] That was the case of Lloyd y, Yates, Justice, went at large into the 

Jones, T, Q, Geo. 3. The plaintiff de- question^ and examined the different 

clared against the defendant in auto- statutes and authorities, intimating 

dia Marescalli, The defendant pleaded, a very clear opinion in favour of the 

that he was resident in Montgomery- jurisdiction of the court. The ease 

shire in Wales, and denied the juris- however stood over to be argued again, 

diction of the court. To this plea but the defendant having declined 

the plaintiff demurred. After the further argument, judgment was given 

demurrer had been once argued, for the plaintiff, M* 10. Geo, 3. -The 

Q4 
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The court refused to grant the rule, and said, that, if th^ 
court had not jurisdictioni the proper way for the defendant tc^ 
take advantage of it vrould be by a plea in abatement. 



late Welsh act (13 Geo, 3. c. 51.) seems 
very clearly to recognize the jurisdic- 
tion of olher courts, besides the Ex- 
chequer, (whose jurisdiction has never 
been denied, though founded on a 
legal fiction as much as that of the 
King's Bench,) to hold plea, and issue 
mesne process^ against parties resident 



in TFaie^, The words arc, " In aH 
iransitory actions which shall be 
brought in any of his majesty's courts 
of record ou; of Wales, Spc, if it shall 
appear that the defendant was resident 
in Wales at the time of the scrvic« of 
any -writ or other me^ne process screed 
on him, &c." 
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Tuesday, 15th 
June* 

If the ronditioq 
of a lx)nd is, 
that A, shall not 
ei^bczzle any 
money that shall 
corae to his 
hands on ac- 
count of his 
master, it is ne- 
>eetsary m an ac- 
tion against the 
otH^;or, to state, 
in the breach, 
what particular 
sum of money 
was embr/zled, 
and how , or from 
whom it was re- 
t«ived[F3. 



Jones against Williams and Another. 

ACTION on a bond. — The defendant Williams craved 
oyer of the condition, which was that one CarrutherSt 
who had entered into die service of ttie plaintiff as his clerW 
in the distillery busineas, should, during his continuance iii 
thatservice, faithfully and dilisently serve him^ and in case 
he should at any time lose^ embezzle, destroy, purloin, con- 
sume, mispend, or unlawfully make awav with,* any money, 
notes, bills, drafts, ^c. that should be entrusted to him, or 
in any way come to his hands, custody, or possession, by, 
from, on account of, or belonging to the plaintiff, or any of 
his customers or employers, that the defendants, or either of 
them, should, on notice tliereof given to them, or either of 
them, make good tlie lots thereby sustained. — He then 
pleaded^ that CarrutherSj during his contmnance' in the 
plaintiff's service, fdthfiilly and diligently served him, and 
' ' ^ • did 



[f] In Shum v. Tarringion, 1 B. 4* 
P. 640. when the condition of the 
bond was that J. S. should account 
t^ith plaintiffs for ail monies, i^c. a 
general replication, Similar to the pre- 
sent, was held good; and this case 
was over-ruled by the court, ias incon- 
sistent <\ith the current of previous 
authorities; many of which are there 
cited. The same point was also ruled 
in Barton v. Wehbe, 8 T. R. 459- where 
the circumstances of the cause were 
^Kactly similar to the present; and in 
Cole V. Reedf 8 East, 80. in which it 



was held, that on a general covenant 
that J. S* should not carry on the bu- 
siness of a rope-maker or make cord- 
age for other persons, except under 
contracts for government, a breach is 
^ood, charging, generally, that de- 
fendant Carried on the business of a 
rope-maker, ' and made cordage for 
divers and very many persons, other 
thiin by' virtue of any contract, &c. 
The case here reported must therefore 
be considered as no longer law. 5e^. 
Ace, 2 Wms, Saund, 411. 
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did not at any time lose, embezzle^ i^c. '^Replication^ that, 
during Carruther^ continuance in the plaintiff'9. service^ to 
vni, on die 15th of July 1777^ a large som ef money, viz, 
£lS. 145. 9i</. cafne into |ijs jiands, custody^ and posse^^ 
sion, on account ot the plaintiff^ which he, on the same day^^ 
^c. embezzled and mispcnt; whereof the plaintiff after- 
yimia gave notice to the defendant. — ^To this replication the 
defendant der^rred, and shewed for cause, '^ That it did not 
" appear whether Carruthen had received the money for the 
'^ plaintiff in his business of a distiller, or in what capacity he 
'' had received it ; and that it was not shewn from whom he 
*' had received it." 

Baldwin aigued in support of the demurrer. 1. To 
shew that it ought to have been stated, that die money em- 
bezzled was received in the course of the business in which 
Carruthers was employed, he cited fVright v. Russd (c), 
Lord Arlington v. Merricke (d), Houghton v. Daj/Ce), Stibos 
y. Clough (/), and Mills y.Astell (^). 2. He contended, 
that the plaintiff should have specified more particularly 
what the money was which had been embe^zled,'^ and from 
whom it was received ; for that, if issue had been taken on 
the replication, the defendant would not have had sufficient 
notice w^hat die plaintiff went for, to prepare for his defence : 
That this objection was more {Mrticularly applicable indie 
ape of asure^. 

Cowper, ifor'the plaintiff, (being told by LordMANSFiELD 
^ confine himself to the last point, for tnat the cases cited 
on the other did not apply, and that there was nothing in 
the objection,) insisted, that the replication was a full an- 
swer to the plea. That, in such a retail business as that of 
^ distiller, die moiiey was received in very small sums at 
different tinies, and it could not be necessary, if the ^15 
had been received at thirty different times, that each frac- 
tion should be assigned as a different breach, and issues 
taken on each. 'VhBt perhaps the money enibezzled had 
been taken out of the till, and it could not be known of whom 
in particular it was received ; or, on an account between the 
plaintiff and Carruthers^ the latter might have admitted the 
embezzlement. 

Lord Mansfield, — The breach must be particularly as- 
signed. If the money was taken out of the till, that should 
^ye been alleged. 

Cowper moved, a^ had l^ve to lunend, on payment of 
costs. ' 
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Jones 

against 

Williams. 
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{c) //. 14 Geo. 3. 
(i/) JE. 24'Car. 2. 
(eJJSljfl. 18. 



3 Wils. 530. 
2 Saund. 411. 



(f) M. 6 Geo, 1. iStr. 227. 
(gj 16* Jat. 1. Cro.Jac, 486. 
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Tuesday, 15(h 
June. 

An action for a 
iWllicioas prose* 
cution cannot be 
maintained till 
the prosecution 
is terminated, 
which must ap- 
pear upon the 
aeclarattou. 



Fisher against Bristow and Others. 

A CTION for a malicious presentment, (for incest,) ia 
'^^ tlie ecclesiastical court of the archdeaconry of Hunting- 
don. Demurrer to the declaration^ and cause assigned, tl^t 
it was not stated, how the prosecution was disposed of, or 
that it was not still depending. ^Fhe court were clearly of 
opinion, that the objection was fatal, and sajd it was settled 
that the plaintiff in such an action, must shew the. original 
suit, wherever instituted, to be at an end ; otherwise he might 
recover in the action, and yet be afterwards convicted on the 
original prosecution. 

. * Judgment for th^ defendants [jSy], 



[<iy} Fide Morgan v. Hughes, B. 
R.H. 2S Geo. 3. 2 Term lUp. 225. 
S. P. in the cases of commitments by 



Justices of Peace on malicious Ac- 
cusations, or of malicious holding to 
bail [f]. 
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Tuesday, 15th 
June. 



In an action on 
a bond or to 
prove a petition- 
ing creditor's 
debt vhich arises 
by 1>ond, proof 
of tlie acknow- 
ledgment of the 
obligor docs^not 
supersede the ne- 
cessity of calling 
the subscribing 
witness [P]* 



Abbot and Another, Assignees of Farr, a 
Bankrupt, against Plumbe. 

^HIS was an action of trover, b^ the assignees of a bank** 
-^ Tuptf tried before Lord Mansfield, at Westminster, 
At the trial, to prove the petitioning creditor's debt, a witneaa 
was called, who swore, that the bankrupt had acknowledged 
to him that he owed the debt upon whidi the commission had 
been sued out. On being asked how the debt arose, the wit- 
nesssaid, by bond; and the bond ^^as then produced. The 
subscribiBg witness was an attorney, who lived in Somerset- 
shire. He was not called, nor was there any proof that he 
had been required to attend, or that he could not have been 
procured. A verdict was found for the plaintiffs; but 
Lord Mansfield saved the question on the suflicieucy 
of the evidence ; and Bearcrojt, on Tuesday the Bth of 

June, 



[f] See the cases on this point col- 
lected in Lewis v. Farrel, 1 Str. 114. 
In Morgan v. Hughes, it was held, that 
the action against a justice for ma- 
liciously granting a warrant aud com« 



mitting. plaintiff to prison, must be 
trespass, and not case. 

[f] This general position, that an 
acknowledgment of an instrument by 
the party does not excuse the pro* 

ductioa 
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Jwe^ obtained % ntle to thew cmat, why a noiuuit shouldnot 
beentered. 

Dunning^ and Davenport^ now shewed cause. — They 
contended, that, eren if this had been an action on the bond, 
the admission of the defendant would have been the best evir 
dence^ and^wouldhave superseded the necessity of calling the 
subscribing witness. 

Lord Mansfield, — ^To be sure this is a captious objec- 
tion ; but it is a |echnical nile that the subscribing witness 
must be prod^ced, and it cannot be dispensed with, unless 
it appear that his attendance could not be procured, jt was 
doid>ted, formerly, whether if the subscribmg witness denies 
the deed, you can call qther witnesses to prove it ; but it was 
(ietermined by Six Joseph Jekyl, iu a cause which came be-f 
jfore him at Chester, th^X in such case, other witnesses may be 
examined ; and it has often been done sii^ce. 

AsHHUBST, Justice, — If tlie evidence of the subscribing 
witness were to be dispensed with by this confession of the 
bankrupt, the defendant would be deprived of the benefit of 
cross examining him, concerning the time of the execution of 
the bond, which might be material. 

^ULLSB^ Janice, — 1\ ia an esti^blished rule that ass^ees 

must 
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Abbot 

against 
Plumbs, 



Auction of the subscribing witness, is 
recognized in many reported coses, 
Cunl^e V. Sefton 2 East. 183. Barnes 
v. Trompowsktf, 7 T. It 267. Lawg v. 
Rome, 2B, ^P,S5. ami Parkv.Mcars, 
i^uf, 217; and in Call v. Dunning, 4 
foif ^3. it wascxtcnded tu an admission 
in an answer in Chancery: But in 
Lamg v. RainCf it was held that an 
agreement by defendant to acknow- 
ledge a warrant of attorney, *' so as 
•* to enable plaintiff' to enter up judg- 
** ment," would excuse the production 
pf the witness ; being tantumouut to 
an agreement that plairititF might act 
upon it, as if he were produced. In 
Bcwks V. LangtoortAtff 5 T, R, 366. 
it was held that the admission and 
production of a deed by one of the 
parties, in an examination before 
commissioners of bankrupt, was con- 
clusive evidence of its due execution, 
in an action against that party himself. 
Query, whether this decision would 
aow be supported on cither ground? 



for the first, viz. that it is an admission 
by the parti^ in the cause, which was 
relied on as distinguishing it from 
Abbot V. Flumbe, where the admission 
was by a third person (the bankrupt) 
is certainly not tenable, vid. among 
other cases. Call v. Dunning % and the 
second ground, viz. the production of 
the instrument, which was stated on 
the authority of H. v. MiddUzoy^ 2 T. 
R, 41. seems now questionable, for jR. 
V. Middhzoif has itself been ovit- 
ruled in Gordon v. Secretan, 8 East* 
548. Can Boxvles v. Langaorthy, be 
supported on this distinction? that 
the production before the commis- 
sioners, coupled >vith tlic circum^ 
stances of examination, is an exhibi- 
tion of the deed as a valid instrument '; 
whereas the production under a notice 
is a mere exhibition of the instrument 
required, subject to all objections, 
and without any admission except that 
the party had in his custody an in* 
strument so described. 




Abbot 

against 

Pi^UMBE. 
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ttttsl jivovis the petitioning creditor's debt, by the same en- 
dence which must have be^ produced jn an action against the 
bankrupt ; and it is necessary, to recover on abond, to call the 
subscribing witness^ unless some reason can be shewn for his 
absence. 

The rule made absolelte. 



Weilnesday, 
16th June, 



Macpherson against Rorison. 



A party in t. 
cause cannot 
change his attor- 
ney without the 
leave of the court 
IF].— If notice 
tojttstify bail has 
|)cien given by a 
new attorney not 
Allowed by the 
court, the bail 
will not be per- 
Ihitted to justify. 



/^OWPER opposed the justification of bail for the die- 
^ fendant^ who was in custody^ on the ground^ that he 
had given eight notices to justify, and four of diem in this 
term, by four different attomies, and without having ob- 
tained the leave of the court to change his attorney. Tlic 
Master certified, that, by the established practice, a party 
cannot change his attorney without the leave of the court \ 
upon which the bail were not permitted to justify [1]. 
Cozcper also insisted, that the plaintiff should be allowed 
the costs he had been put to, by inquiring after so many bail, 
and atteilding to oppose them; and mentioned that it was the 
rule in the court of Common Pleas to allow costs in such 
cases. This, however, was. refused, as it did not appear 
that this court had ever given costs in such a case. 



[l] Vide S. P, in C: B. Km/c v. De Mattos, M. 20 Geo 3. 2 Blackst 
1323. 



' "J * ■ . 



•4a 



[f] But %.{ttt judgmfi>t execution without an order to change. Ttjfftfg 
may be «ued out by a new attorney, v. Johnsdn, 2 B, S^» 357. 
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GiLBY against Lockyer. 



Thursday, 17th 
June* 







|N a motion^ by Ctncperj for a rule to shew caiue^ why Tiroormorede- 
the proceedii^ in this case should not be set aade, fendanti in dif- 
fer irregularity^ it appeared^ that the defendant and two cw^ot te held to 
other persons had been held to bail, in separate actions, bail upon one af* 
upon one affidavit. The defendant was named second in ^******t^^- 
the affidavit. When cause was shewn, oir Tuesday the 15th 
of Juney the Master certified, that it had been settled, that 
several defendants in different actions^ cannot be put into 
the saine affidavit; and Ashhvrst, Justice, meation^d a 
case, where several persons having been admitted to the 
freedom of a corporation upon one stamp, the admission 
of the person ^r^^ named was held to be good, and that of 
all the others void. Upon this the court nuule the rule 
absolute; but Dunning having suggested, next day, that 
the Master had mistaken the practice, ibdt, both in this 
court^ and in the Common Pleas, it was usiud to put more [ ^ig 1 
than one defendant into the same affidavit, and that, in a 
case which came before this court, where no less than eight 
had been inserted in one affidavit, the court had held it to 
be good against all, Lord Mansfield desired the matter 
Uiight stand over for further consideration. 

This day his Lordship delivered the opinion of tlie court, 
as follows: — 

Lord Mansfield, — The Judges of the court of Common 
Pleas, and the Barons of the Exchequer, have been con- 
sulted, and they all agree, that they never knew of it*s being 
the practice in their coiirts, that more than one defendant 
should be inserted i^i the same ajfSdavit. If, in fact, such a 
practice has prevailed, it has been witliout their sanction or 
knowledge. . They all disapprove of it, and consider it as 
contrary to the meaning of the act of parliament (A), and a 

fraud 

(A) 12 Geo, 1. c. 2d* amended by 5 Geo, 2. c. 27* and made perpetual 
by 21. Geo. 2. c. 3. 



[t] In Holland v. Johnson^ 4 T, R. 
695, and the cases there cited in the 
notes, ihis rule is confirmed and 
extended to make it irregular to 
join two or more deCendants in dif- 
i^'Teixt actions ih one writ^ if bailable. 
S. Pi Moss V, Birch, 5 T. R. T^'i. 
^. P. where the affidavit is of separate 



debts due to tWQ» though one only 
sue out a writ, tiean and Chapter of 
Exeter v. Seagell, 6 T. R. «88. But 
where the affidavit and declaration are 
against one, by wjiom also bail is put 
in; and the capias only is against two, 
it is no irregularixy, Forbcky-Fhiilips^ 
2 N. R. 9^. 
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fraud upon the stamp duties. Let the judgment stand as at 
1779. , Urgj pronoimced. 
^■^r^ The rule madfe absolute [f 64], 

[t64] Fide Crooke V, Denis, B. tt, affidavit) the court, (in the absence 

M. 11 Geo. 3. 5 Burr. 269O. where of Lord Man^eld^) discharged him 

the defendant having been held to bail upon common bail, in both actions, 

in an action of debt upon a bond, and <0^ S. P. SouthcoH v. BraiiwaiiCt B» 

also in another of oMSumpsiij upon one JR. 3/. 26 Geo, 3. 



CoRT against Biricbsck. 

Anistom "that ^HIS was an action on the case. — ^The declaration cofl- 
?!i!*'';f"^;i*r««. ^ tadned fourteen counts.— The first stated, That the 

tants of a manor , . .j- » r ^ • -ti •.• • 

•hall grind all plaintiff was possesseo of certain water corn-mills^ within 

Md'S^u'Shich A« manor of Settle^ in Yorkshire, and, by reason thereof, 

by them or any was entitled to the toU and multure of all coni| grain^ and 

«Ld oTs "'**t^ ^ "**'^ ground at those mills ; That during all the time of 

ground within his ^sscssiou [1 1]^ all the teimuts, inhabitants, and resiantSi 

the manor at a withm the manor, "ought to have ground, and still ought 

goodl^nade- ** to grind, all their com, grain, and malt, which by them 

inurrer to cvi- <« or any of them had been or should be used or spent ground 

cannot uke**aS^ " Tctthmthemanor, at theplaintiff^s ntills, otid not elsevherc, 

vantage of any ** and to have paid and yielded, and to pay and yield * to 

J^tmng*!'"'*'*' " *e plaintiff for the grinding thereof certain reasonable toll 

• [ 219 ] " and multure [and ought not to have used or spent, nor 

" to use or spend within the manor any com, grain, or 

'' malt groufid which had been or should be ground else- 

" where than at the plaintiff *8 mills]; That the defendant 

'* was a tenant^ inhabitant, and resiant, - within tlie manor, 

and that he contriving, 4f^, to injure and prejudice the 

plaintiff, and deprive him of the profits and advantage of 

" his mills, and of the toll and multure which would have 

^' accrued to him, SfC. did knowingly, Sfc. use and a)end 

*' ground within the said manor, divers large quantities of 

'^ com, grain, and malt, of the defendant, which had been 

" ground elsewhere thttn at the plaintiff's mills, and which 

** the defendant, at the times of using and spending thereof, 

*' knew to have been ground else^vhere ; by means whereof 

'^ the plaintiff had-been greatly injured in Uie profits of his 

" milb, and had whoUy lost and been deprived of the toll 

\ apd 

r 

[11] It was determined, in the case Hally, SfC. snd in Corytony. Litheh^i 

of Chapman v. Flcxman, (cited tw/rfl, (also cited wi/ra, p. 221.) that it is 

p. 221.) that it is not necessary in the not necessary to lay the mills to be 

declaration in this action to say that ancient mills, 
the inhabitants had and ought immemo' 



u 
u 
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'' and multure which would hav6 arisea, and become pay- 177d. 
" able to him for the grinding of the said com, grain, and v,^v^ 
" malt, if the same had been ground at his mills." — ^The Cort 
fifth count was the same with the first, except that the ne- agaiiut 
fiative words, printed above in a parentheisis, were omitted. Birkbeck, 
— The defendant pleaded the general issue ; and, the cause 
coming on to be tnedatthe last summer Assizes for Yorkshire, 
die pbintiiF, to prove the custom^ produced, besides several 
witnesses ; 1 . Tlie proceedings in a suit in the Exchequer, ilf . 
5 Geo. 1. wherein the then occupier of the mills was plaintiiF, 
ind some of the tenants and resiants in the manor defendants, 
and in which an issue was directed to try ^* whether by virtue 
" of an ancient and immemorial tenure, custom, or usage, 
** all and every the tenants, inhabitants, and resiants, of 
** and in the manor of Settle had been, and were tied and 
*' bojfml, and of ri<rhi had used, and aught to grind all 
" their and every of their com, grain, and malt, which by them, 
'^ or any of them had been or should be used or spent ground 
** mthin the matu^r, at the said corn mills, and not elsewhere, 
*' and to pay to the owner or occupier of the said mills for 
" grinding the said com, grain, and malt, suck toll and 
" multure as had been accustomably paid or yielded;*^ 2, The 
record of llie verdict, H. 8. G. 1. (whereby the jury found 
the custom in the words of the issue) ; 3. A decree of the 
court of Exchequer, of €8th January 1722, establi^^hing 
and confirming the custom; 4. The proceedings in 1756, and 
1757, on a $cire facias to revive the decree against some of 
the then inhabitants. — To shew the breach,' one Amiitstead, [ 220 ] 
the plaintiff's miller, proved ai acknowledgment by the de- 
fendant, *^ that he had used American Jlour" He also 
proved, that, though the defendant was in very substantial cir- 
cumstances, he had only ground one load of malt at the 
plaintiff's mills from October 177S, to July 1774, and only 
one load of wheat during four years ; and another witness 
proved, that the defendant brewed about four or five times in 
the year, (but that he had seen the plaintiff's miller bring him 
malt^ and no body else ;) tliat he had known the defendant 
have fine flour in casks, which ha believed mi^t be American ^ 

flour, as none had been brought from the neighbouriiood. 
Several of the witnesses said, on their cross examination, 
that oat-meal was much more used by the common people in 
the manor of Settle, than flour, that about 40 years ago, 
they used nothing else but oat- meal, and that tliere is a weekly 
market where' oat-meal, not ground at Settle mills, is con* 
stantly brought and sold to the inhabitants. 

Tlie defendant demurred to tlie evidence, and the case came 
on for argument, hi Hilary Term, 19 Geo, 3. (Tuesday the 
Sd of February 1779). 

fVood, for the plaiiatiff,-— CAamire, for the defendant. 

For 
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1779 ^^^ ^ defendant^ it^ was contended ; 1 . That the custom 

^^ . ^ was not proved ; 2. That it was void ; 3; That the In'each by 
CoRT ^^ defendant was not proved. 1; It was said on the first 
against head, that the negative part of the custom was not part of 
BiRKBfiCK. ^^ isMue in the cause in the t!ixche^pier,iioT established by the 
decree^ nor by the parol evidence. 2. That if the custom, as 
laid, extended to a prohibition from usiqg com^ or malt, 
which had come into the possession of the idiabitantd already 
ground, as flour, mesJ, S^c. it was so unreasonable a restramt 
on the liberty of the subject, as could not be supported in 
law, for that it would prevent tliem from usuig flour, SfC. 
not made at the plaintiff's mills, even if they received it as a 
present, or in charity. That formerly the method of trying 
questions of this sort, was by the writ de s^cta ad molendinwnf 
in the place of which, actions on the csLse had beeii substituted 
in modem times ; but that, in all the precedents of either sort^ 
there was no instance of such a custom. That, in Fitz- 
herbert's Natura Brevium (i) it is laid down, that the suit de 
secta ad molendimtm only lies, where the party withdraws his 
suit from the mill where he ought to grind, and goes to ano- 
{ 221 ] ther; and, in all the declaration! in actions on the case, it 
is stated, that the defendant did not grind at die plaintiff's 
mill, which implies that he had com in a grindable state. 
That all of them, except one in Brownlow (k), go on to 
tate that he had actually ground at another mill ; Harbyn v. 
Greene (I), Coryton v. Ltthcbi/e (m), Chapntan v. Flexman 
(n). "That, in the case of Harbyn v. Greene^ a custom 
*^ for inhabitants to grind all their grain whatsoever by them 
^' spent or sold," at Uie plaintiff's mills, was held to be void. 
3. That, if the meaning of tiie custom, as laid, was, that 
the com which the inhabitants were possessed of in a grind- 
able state, should, if used, be ground at the plaintiff's mills, 
thei^no breach was proved, the only evidence being that the 
defendant had used American flour. That bu3ing com al- 
ready reduced to flour might, under particular circumstances, 
amount to an evasion of such a custom, but that the declarai- 
tion should have been differently framed if the plaintiff had 
meant to go upon an evasion, which was an injury of a dif- 
ferent sort from a direct breach. That the grievance stated by 
die plaintifi* was the loss of the toll for the com used by the 
defendant ; but tliat he never would have been entided to any 
toll for the flour proved to have been used. That it did not 
appear from the evidence, how the American flour had been 
used. That it might have been bought and resold by the 
defendant, whjch would have been neither a breach nor 

evasion 

(i) P. 123. or in EJ.1755. p. 28. (m) E. 22 Car. 2. 2 Saund. 112, 

(kj BrownL Ent. 63, 64. («) Cam. Scacc. M. iJV. ^M.2 

(IJ r. 14 Jac. 1. Hob. ISp. Vetitr. 988. 
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efasion of the custpm. Tliat there was no evidence at all of 1779. 
tlw use of oatmeal, nor any even of malt, not ground at the v^-v-<o 
plaintiff's mills. Cort 

Woody for the plaintiff, insisted, that the custom ex- against 
acdyas laid in thejifih count, was proved by the veixiict Bi&kbkck. 
and decree in the court of Exchequer; for the negative 
words were not in that count. That, however, the want 
of them in the evidence, made no substantial variance on 
Htkt first count, as they only contained matter of necessary 
inference, lliat, as to the evidence of the breach, it was 
not necessary for the plaintiff to shew it with respect to 
every kind of grain. ^ That in the case of Harbyn v. Greene/ 
the custom was held to be ill on the ground of its extend- 
ing to a prohibition of the use of com not ground at all [12]. 
He said he rested the case on the first and fifth counts; 
and read a note of the case of the Manchest^. Mills in tlie [ 222 } 
Duchy Court, 21 May 1757, before Lord Mansfield, 
and Clive, Justice, assisting the Chancellor [13], as bemg 
exactly in point. 

Ash HURST, and Buller, Justices, having signified their 
opinion, that it was not competent to the defendant to call in 
question the validity of the custom, on a demurrer to evidence, 
the Soiidior General and Dunning^ spoke to that point. 
The latter contended, diat, in whatever part of a cause a 
party demurs, the proceedings are stopt, and the case 
brought before tlie count in such a manner^ as that they are to 
ny, whether, upon the whole record, the plaintiff is entitled 
to recover. That the defendant could not have taken ad- 
vantage of the illegality in the custom which he now relied 
upon, by demurring to the declaration, because he admitted, 
tliat in some of the counts a le^al custom was laid, and only 
contended, that in those to which the evidence was pointed, 
the custom laid was illegal. That if he could not make the 

objectbu 

[12] The same objection was taken argtimcnt which he delivered on the 

by Twisden, JusiicOf to the custom in occasion, laid it down; 1. That the 

Vorytonv. Litkebye.. decree establishing the custom, and 

[ 13] That was an application to which had been confirmed by other?, 

rnivCf by scire facias^ a decree of 5 both of a prior and subsequent date, 

Jac, 1. against the defendants. The ought not to be controverttKl, nor the 

decree had established a custom that existence of the custom litigated any 

all the inhabitanls of Manchester further before a jury; 2, That such a 

should send their Com which was to decree binds all persons under the 

be spent in their houses to be ground same description with the original 

at the plaintiflTs mills. The defendants defendants; but, 3. That it is only 

had bought bread made of flour, which in the case of a direct breach that 

tUp bakers had brought ^m some such a decree can be revived by scire 

place in the neighbourhood, and which facias^ and, if it is evaded^ the method 

had not been ground at the plaintiff's of proceeding is 'by a supplemental 

mills. Lord MamsfieUL ia a solemn bill* 

VoL.1. R 
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1779. objection now, he wouM be entirely precluded, in fins cowl; 
w^.>*<w/ ^ ^li^ evidence should be thought sufficient to mamtaiit the 
CouT issue, because, in that case, judgment would be instantly pro- 
against nouiiced without leaving four days to move in arrest of juf%« 
Si RK BECK, ment, which the defendants would have had, if the ques- 
tion had gone to the jury. To diis the Solicitor General an- 
swered; ^. Tliat tftey might have demurred to (he bad 
counts separately ; $. That die judgment pronounced on this 
occasion would be only interlocutoryy after which a writ of 
inquiry must issue, to setde the dtuliages, and then before 
final judgment, they would have the four days as in other 
cases [ 1 4j. 
[ 223 ] AsHHVRST, Jtaiicey observed, that if the court were 

to allow the demurrer to the evidence upon objections to the 
declaration, it would seem to posterity, by the record, that 
the court had determined that there was no evidence to be 
left to the jury. 

llie court took dme to consider, and Ais day, Lord Mans* 
FIELD delivered their opinion, as follows. 

Lord Mansfield,— Hiis is an action on the case, in 

which the plaintiff states, precisely, and specially, kis ground 

of action, which is (as stated in die first and fifth counts,) 

that he is possessed of certain miHs at Settle, and that no 

tenant, inhabitant, and resiant within the manor, can snend 

or use com ground, which has not been ground at die plain* 

tiff's mills. The breach assigned is, that the defendant used 

ground witliin the manor, several quantities of com, Sfc. whick 

the defendant welt knew to have been ground elsewhere than at 

the plaintiff's mills. To fbis the ddeudant has pleaded not 

guilty. The issue is — on the custom,— -the defendant being 

subject to it, — and the breadi. The plaintiff must prove all the 

three pbmts. The defendant does enough if he disprove any 

of them. The parties go to trial bv • the authority of the 

court, to inquire into the truth of ttiese fiacts. This is not 

like an ejectment, or an action for money had and received, 

vdiere conclusions only are stated in the declaration, and the 

premises appear in evidence. Every thing to be proved is 

here set fordi, and they have nothing to do at the ,trial with 

the question, whether die facts as alledged in the declaration, 

^ are or are not sufficient to entitle die plabtiff to recover. If 

that had been intended to be disputed, it might .have heea 

done in limine, by a demurrer to the declaration. As to the 

evidence, it seems to me that the custom establidied by the 

decree 

[14] If the jury had assessed the interlocutory and final judgments 

damages conditionally at the trial, as would have been pronounced ^noiUAtf^ 

Uiey might, and as was done in ^co- or an interval of four days len be- 

lestiVa's'Caife, Ploud, 410. Qu, \i the twccn them. 
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decree m the court of Exchequer is the samei in substance, 1779. 
witklliat on wlneh this action is broiq;ht« It is admitted on %^,,mym^ 
the record that the mills are tile same, and that the defendant Cort 
is resiant in the manor. ---(His Lordship then stated all the ma* against 
terial part of the eVidenoe).«^To this evidence the defendant Birkbkcic^ 
has denmrred, and ^ onlly question is, whether, if ^ the juiy 
beliefed the evidence^ U is competent to maintam the issue. 
As to that question, there is no doubt but the proceedings ta 
the Exchequer, are evidence to prove the custom, and that 
the parol testimony of Armitstead h evidence ta shew that 
the defendant used flour not ground at the plaintiff's mills* 
llie demmrer seems to be founded on a mistake concerning 
the nature of tfai» proceeding, ft was ai^ed as if it had 
been a demurrer to the declaration, or a motion in arrest of [ 2?i ] 
judgment, on the objection that the custom coidd not be sup- 
ported in law beyond the case of com in a grindable state, 
and could not extend to flour imported or given to inhabitants, 
and groond before it came to tiieir possession. But that is 
not now before the court ; nor was it under the cognizance of 
thejury. Notliing can be stronger to shew this, than die judg- 
ment which we must give, viz. ** That the evidence was suffi- 
'' cient to maintain the issue" This will not be final, llie 
consequence will be the same as if a verdict had been given 
for the plaintiff. But there is one defect which would not have 
been, if there had been a verdict, namely that no damages hava 
been assessed, and therefore there must be a writ of inquiry. 
After that, the defendant may take advantage of any objection 
to the declaration, by moving in arrest of judgment, or brii^ 
ing a writ of error. We are all of opinion that the evidence 
was sufiicient. 

A writ of inquiry having afterwards been executed, and 
damages taken only on ikejifth count, Chambref in Master 
Tetm, 19 Q- 3. (Saturday the Mth of Jprii,) obtained a 
^uk to shew cause, why tlie judgment should not be arrested, 
sad diat rule came on to be argued in this present term, 
{Thursday, the 10th' of Jzine,) by the Solicitor General, Lee, 
and Wood, for the plaintiff, and Dunning, Davenfwrt, and 
Chambre, fot the ddfendant. 

For the defendant^ the former objections to the validity of 
the custom, in the extent contended, for by the plaintiff were 
repieated; and it was also urged, that the words in which the 
custcmi wa^ stated, meant only, that all the com which the 
inhabitants, S^e. aliould use ground, and which should be 
gtound mthin the manor, must be ground at the plaintiff's 
mills. That they would fairly admit of that construction; 
and, if that was their nveaning, the:defendant could not. be 
charged with a direct brekch; and no fraudulent evasion was 
kid, for the formal words '^ fraudulent^, Sfc" were not a 
sufiicient allegation of an evasion. A great deal was also 
ssid on the effect of the evidence, and on the conseque/ice of a 

R e ju3|;meiit 
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1779, 



CORT 

against 

BlRKBEClC. 

[225 ] 
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jndgmeDt overruling a demuner to evidence ; but wbat wal 
lilted on dioae heads was contrary to the explanation solemnly 
given by the court of the eflfect of such demurrer, in the case 
of Cocksedge v. Fanthaw (o). 

The court took time to consider, and now Lord Mans^ 
FIELD delivered dieir opbion, to the following effect* 

Lord Mansfiei«d,— When we heard this argued> a 
doubt arose on the extent of the custom, whether it goes 
only to com growing in the manor, und ground there, or to 
all ground com wherever it may grow, which is consumed 
within the manor. But it appears from the answers in 
the suit in the Exdiequer, (which his Lordship read,) that 
the defendants then insisted on the restramed sense,, and 
that they were not bound to grind com which grew out 
of tlie manor of Settle milk; and the decree etitabOshed tlie 
custom to the extent now insisted upon, and proves it to be 
reasonable* 

The rule disdiarged* 



{o) Supray E. 19 Geo. ^. p. lip. 
131 to 134. The argurocnt and deci* 
sion on the demurrer in this case were 
prior to those in Cocksedge v. Fan- 
sham, but the ultimate determination 



of the present case was posterior; 
aod I have, as in other instances^ 
throAvn together the account of all 
the proceedings in court u()ou it. 



The King agdinsl the Inhabitants of Si. Johk*s# 

SOUTHWARK. 



YaS^!^\\\id iX^ *" order of two Justices, the pauper, (who was 
butwarnJtraiedf ^ widow of owtDomd TtimeTf) and her three cliildi 



the 
cliildreo, 
to the UDd ux, ^ere removed from Mitcham to St* John's, Southwark, and 
i^emctn?'" * ou an appeal, the order was confirmed by the court of Quarter 

Sessicmsi subject to the opinion of tliis court, on the follow- 
ing facts. '' Tlie name of the husband was inserted in Uie 
** land-tax rate within the parish of Mitcham^ in the fot 
^' lowing manner: 



1 

1 Rent. 


Landlords 
rated. 


For what 


In whose 
occupation. 


Sums 

assessed. 


£5 


Oxtohy. 


House. 


Daniel 
Turner. 


10 10 



« Tlie 
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*^ Tlie pauper's husband occupied the house of which he 
^ is deKiibed as occupier, and paid the rate for several 
'^ YearB, The rate throughout was in the same form. The 
** land-tax, by agreement with the landlord^ was deducted 
*' horn the rent." 

The case came on to be argued this day, when die court 
confirmed the order of sessions, on the audiority of Rex v, 
CanhaUoH (p). 

Sous, in sumport of the order. — Mingau on the other 
side [t 65]. 




The Kino 
against 

St. John's* 
[ 226 ] 



[p) E. 15 Geo, 3. Burr. SettL Ca. 
No. 252. 

[t 6*5] The following case has. been 
liuce 4ctcrmined. 



Th^ King v. the Inhabitants of 
MiTCHAM, JB. R. E. 23 Geo. 3. 

John Heard, his wife, and children, 
verc removed by an order of two 
Jiudces, from Miickam to Moredon. 
On an appeal, tbe order was quashed, 
and a special case made, which set 
forth, that Heard inhabited for scyeral 
years, a house at Moredon^ which he 



rented of a Mr. Gasson^ (also an in- 
habitant of Moredon,) at the yearly 
rent of £5, clear of all taxes, parlia- 
mentary and parochial. That, while 
he so held and occupied the same, an 
assessment was made on the parish of 
Moredon, for the land-tax, the title of 
which was as follows : '* SuaRBY, &c. 
'* an assessment on the inhabitants of 
*' the parish of Moredon, for raising 
** a sura by a land-tax for (he service 
" of . the year 177—/* That the 
following was the form of the assess- 
ment, as far as it respected the 
pauper. 



Rent. I 



Landlords names. 



Tenants names. 



£5. 



Mr. Gasson. 



John Heard. 



s. d. 
9 9J 






That Heard paid the said 9«. 9\d^ 
to the collector who demanded the 
same. 

Mingay, in support of the order of 
sessions, contended, that the land-^tax 
is a landlord's tax. The agreemen^t 
by which the tenant was to pay all 
taxes, makes no difference, for a pn-> 
vate agreement cannot affect the 
parish. The payment by the tenant 
is a payment by the landlord. The 



R 



rate is madei on i^abifants. The case 
states, that the landlord was an in- 
habitant. His name could be in-» 
serted for no other purpose but to 
r^e him. The reason for inseiting 
the tenfuit's name is to direct the col- 
lector, (or, though the tax is im- 
posed on the landlord, it is to be col- 
lected from the tenant. He cited Rex 
V. Carshalton, 

Palmer^ on the other side, insisted, 
3 that 
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1779. 



Ihat this case was very 
^^ ^_^ distinguishable from 
The KiHo ^f^ \ Carskalion. 
aaainst There, the rate was on 
St. John's inhabitants and land- 
holders, and the titles 
of the columns, being 
formed into a sentence, signified, that 
the landlord was rated for a tenement 
in the occupation of the tenant. The 
court decided against the settlement; 
in that case, with great regret. Here 
nobody is expressly rated. The title 
states the assessment to be on inha" 
biianU. As to the inhabitancy of the 
landlord, that is merely accidental, 
and it cannot be suppos^ that all the 
landlords in the rate arc inhabitants. 
It is not true, that the land-tax is pro- 
perly a rate op the landlord. A 
rate is no more than a designation of 
the person, who is the object of the 
authority of the assessors, and is to 
be called upon for the payment. The 
intention is, not to rate the persons 
who are eventually liable, but the 
visible holder of the land. This is 
evident from the words of the land- 
tax act, vix. ** Persons having or 
holding any such'manon», &c.'' (a). 
The grantee of a rent-chaj-ge is Ijable 
to the tax, but is never nominally 
rated, nor called upon. There may 
be twenty people interested in ditfcrpnt 
ways, in the same land. Every 
clause in the act ^favours the con- 
struction, that the tenant is the per<^ 
son meant to be rated. By ( 15. the 
tenant is liable to be dis- 
[ 227 ] trained upon, and to be 
committed for want of 
distress. By § 16. a jurisdiction is 
given to the commissioners to settle 
disputes betv^een landlords and te- 
nant^, the preceding clause having 
empowered |he tenant to deduct opt 
of the rent, so muck of the tax as the 
landlord ought fo pay. Therefore, 



he does not neccssarilyt p«T oU, Hov 
much he ought to pay depends an tht 
pnvatc agreement between him and 
nis tenant, which the commissioners 
have power to inquire into, thougli 
the assessors have nott In the present 
case, the landlord was to bear no 
part of the tax. By § 62. which im« 
posed a double tax on Papists, the 
landlords only were made liable, and 
the tenants discharged by ciprrcf 
words. The principal reason for in- 
serting the landlord's name in the rate, 
seems to be, to afford CTidence of his 
right to vote for knights of the shire ; 
and for that purpose only, not with 
any view to the assessment or col- 
lection of the tax I a form is 
established by 20 Geo. 5. c. I7. for 
land-tax assessments, in which theia 
is an express column for landlords. 

Lord Mansfield. — The question 
is, whether the landlord, or the tenant, 
is the person charged. The assess- 
ment has no words to shew which of 
them i» charged. We must gather it, 
therefore, from other circumstances. 
In the first place, who ought to be 
charged? Certainly the occupier. 
The landlord is not known. The land 
itself, in. the hands of the occupier, 
is the debtor to the public. What 
does the i^sessment profess to iof 
To rate the inhabitauts \ that is the 
occupiers. Of whom does the col- 
lector demand the rate, and who pays 
it } The occupier. The circumstances 
supply wh^t is omitted in ih^ rat^ 
itself. 

Willes, Justice,— This rate is on 
the inhabitants only, and not like 
that in Rex v. CarshaUon. 

Bulier^ Justice,-«*In Rex v. Csr- 
shalton^ the court went upon the word 
'* rated" in the landlord's column. 
The doubt, here, has arisen from the 
common phrase, that the land-tax is a 
landlord's tax. But as to that, Mr. 

Palmer's 



(a) 4 Gfa. 3, c. 2. S 4. 
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P4lmer^§ observations are unanswer- 
able. It i9 not a landlord's tax with 
nspect to the publicj though it is, 
IS between lai\dlord and tenant. Be- 
sides, the title alone, in this case, is 
decisive, ft is equivalent to saying, 
that the tenant was rated. 

Hie order of Sessions quashed, and 
the original order confirmed. 

Vidtj also, il^.v v. the Inhabitants of 
tkt toumMp$ of' Endon^ Longsdony and 
Stanky^ M. 24 Geo. 3. aiKi Rtx, v. 
the Inhabitatits of St. laarence^ M« 
^5 Geo. 3. where the doctrine in the 
above case of Kex. v. MUchain was 
confirmed. But in Rex. v. the Inha- 



1119. 



The KiKG 

against 
St. Joule's. 



bitanU of St. Jamesi'Sy * 
Bur}/ St, Edmund's, M. 
25 Geo. 3. whore there 
was a column of pro- 
prietors, and another 
of occupiers, in tho as- 
sessment, and it was 
not specified which was rated, and 
the collector having demanded the 
land-tax of the tenant, he paid it, 
but,took a receipt in which the sum paid 
wasdescribed to be *' so mvch assessed on 
the landlord" the court held, that the 
tenant did not gain a settlement. Ct9" 
Rex, V. the Inhabitants of FuIkestonCy M. 
30 Geo, 3. 3 Term Rep. 505 [v]. 



Boats against Edwards. 



Saturday, 19th 
June. 



ON m rule to shew cautCi why the interlocutory iudg- A defendant m 
meoty which bad been signed for the plaintiff, should "^^^^^f^^J^^ ^"".^ 
not be aiet aside for irregularity, it appeared^ that the de- ginait and IThe 
fendant bad craved oyer of tlie original, which die plaintiff ^[;|j'[,Y^^''' *^^ 
bad takea ao notice of, but had signed judgment for want of proc^o^d ^tLut 



a plea. 

Lord Mansfield desired the bar to take notice, that 
the practice, for defendants to pray oyer of the original, 
whioi is so much used for delav, is not warranted by any rule 
or prtnci|de of justice £f 1]. That it is incumbent on the court 
to make their proceedings as little dilatory, oppressive, 

and 



taking any neticc 
of it. 



[228] 



[r] In this case the Sessions found 
as a fact that the landlord was the 
person intended to be rated in the 
rate, and the court held themselves 
bound by that finding. 

By 35 G. 3. c, 101. *. 4. no settle- 
ment is now to be gained by paying pub- 
lic taxes, on account or in respect of 
any tenement of less than ten pounds 
yearly value. 

[r l]lnDesk<m v. Head, 7 East. 383. 

R 



where a plea of abatement for want of 
addition to the defendant in the ori- 
ginal writ was quashed, because it 
had been pleaded without first craving 
oyer, the court declared that they 
would abide by the rule established in 
this case, not to grant such oyer if 
craved; though the consequence is, 
that no such plea in abatement can be 
pleaded. See also Murray v. Hub- 
bart^ I JB 4* P. 645. 




Boats 

against 

£dwa&ds. 
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and expensive^ as possible. Hiat is unnecessary for die 
defendant to see the original, after he has been informed 
of. the cause of action by the declanltion. That the court 
of Common Pleas has rejected the practice (a) ; and that, 
from henceforth, plaintifb in thb court may proceed, as if 
such demand of oyer had not been made. 

Dunningy and CoTvper, for the plaintiff. — ^The Solicitor 
General for the defendant. 

The rule discharged [f 66]. 



(a) Vide Ford v, Bumham^ C. JB. 
r. 11 4- 12 Geo, 2. Barnes 4to. edit. 
340. 



[f 66\ Vide Durrani v. Swrecold, B. 
R. E. 24 Geo. 3. cS: Durrani v. Loo- 
rencey B, R. M. 25 Geo, 3. 



MondAj, 2 lit 
Jane. 



If some of a 
bankrupt's cre- 
ditor* are in- 
duced hy money 
to sign his certi- 
iicaie, though he 
docs not know of 
it at the time of 
the signing, nor 
even mI en he 
makes tiic neces- 
sary ailidavit in 
order to obtain 
the allowance of 
the certificate by 
the Chancellor/ 
yet, if he knows 
it before the 
actual allowance, 
the certificate is 
void [F]. 



RoBSON against Calze. 

^PHE defendant had applied to the court, to be dis- 
-^ charged out of custcidy, on filing common bail^ upon 
an affidavit, that he became a bankrupt after the debt was 
contracted^ and had obtained his certificate. ^JTIiis motion 
W'as opposed, on the ground of his baving concealed part 
of his effects, and that the certificate was obtained by fraud. 
The court, not choosing to determine upon affidavits, di- 
rected a feigned issue, to try, " whether the certificale was 
" obtained unfairly and by fraud {q)J^ This issue was tried 
at the Sittings for Juic/^sex^ before Lord Mansfield, b 
this term, when a verdict was found for the plaintiff, and the 
case was this day ai^ued upon a rule to shew cause, why diere 
should not be aiicM' trial. 

Bearcroft, for the plaintiff. — ^The Solicitor General^ Dutif 
ningf and Dayrelly for the defendant. 

It appeared from Lord Mansfield's report, diat, when 
the ccfunsel for the plaintiff had offered to call witnesses, 
to prove that the defendant had concealed effects to the value 
of <£10, (r), this was objected to, as not within the terms of 

die 



(j) 5 Geo. 2. c. 30. § 7- 



(r) Ibid. 



[f] In Hollandv.Palmerj I B. Sf P. liciously, for the purpose of vitiating 



.95. the same point was ruled, where 
there was no privity in the bankrupt. 
Eyre, C J. saying that this circum- 
stance made no distinction ; and that 
even where money had been given -ma- 



thc certificate (tbe case here put by 
liord Mansfield), it would have th$t 
effect ; though the bankrupt might ob- 
tain another. 
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the usae; bat his Lordship thought it was, and, at any nie, 177P 
said he would not turn the plaintiff round, but, if die jury ,^^! 
should find the concealm^t, would order that to be indorsed n^^^^ 
on the Postea. There was, however, no such special indorse- acainst 
Bieiit, so that the verdict was found on the ground of fraud in Calz£, 
obtaining the certificate ; on whidi head the proof was, that 
notes for money had been given by a confidential fi*iend of 
the defendant, who had managed all his affairs, to two of the [ 22£f 1 
creditors, who were thereby induced to sign the certificate ; 
that the defendant did not know of this, at the time when he 
made the affidavit directed by statute 5 Geo. £• c, 30. § 10. by 
^liich he swore, that, *' the certi6cate and consent of the 
^* creditors thereunto was obtained fairly and without fraud ;** 
that this affidavit was made on the 4th of September, but was 
not laid before the Chancellor with the certificate, for his al*^ 
loKanctj till NovembeTf and that, before that time, the de- 
fendant had beeti informed of the notes having been given^ 
and for what purpose. 

For the defendant, in support of the rule for a new 
trial, it was contended; 1. That a certificate is not void, al- 
though some of those who signed may have received money to 
induce them to it, provided the bankrupt himself was not privy 
to the giving of the money ; 2. That the words '^ obtained by 
^ fraud,^* in the act of parliament, apply to the signing by 
tlie creditors, not to the allowance by the Chancellor. 

Lord Mansfield, — I am clearly of opinion, that the 
words of the issue took in the whole question, and were so 
intended by the court; for, where there is a Qonceaiment, the 
certificate is not fairly obtained. The question now is. 
Whether the certificate obtained by means of notes given to 
some of the creditors is fair, and such as the defendant may 
avail himself of? If there were creditors enough who would 
sign the certificate, and an enemy of the bankrupt were to 
give money to one of the creditors to induce him to sign, for 
the mere purpose of preventing the bankrupt from receiving 
any benefit from the certificate, this virould be a fraud ou the 
bankrupt, and should not hurt him. - But the reasoning on 
the part of the defendant arises from not attending to a dis* 
tmction, viz, that although a third person shall not he punished 
for the fraud of another, he shall not avail himself of it. 
There is no case in the law where that can be done. In the 
case of simony, the presentation is void, though the money 
has been given without the privity of the presentee. In like 
manner all securities obtained by fraud are void. There is no 
way of compelling the crecfitors to sign the certificate. They 
are all left at liberty, and ought to be upon a par ; and if 
some are induced to sign it, because others have whom they 
'suppose to be upon ^par with themselves, but who in hd^ 

hava 
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VV^ matter would atand if there had hBen no privky in the 

^^j^^ hanknipt ; but fhtfe b stmng evidence that * he knew of die 

aeaintt ^O'^tea^ being given Jbefore the allowance of the certificate, 

C^zE. ^ich in my opinion, is not complete till it is alhwed. If 

• r 230 1 ^ '^ had come to the knowledge of any of the creditorsy 

and had been stated by them to the ChanceUwi before the 

allowance of the certiiicate, he could not have allowed it. 

However, I put die case on the broad ground that a certificate 

is void, if obtained by fraud, though without the knowledge 

of the bankrupt. 

WiLLES, JuStiUf — Perhaps it may be diflkult to lay 
^ down a general rule, how far the certificate of a bankrapt 

may be affected by the act of a fi*iend ; and dierefore I duJI 
give no opinion on the first point, although I am inclined 
to diink, that, in this case, the certificate would have been 
void, if the defendant had not known of the notes having 
been given. But on the second ground^ it was certainly a 
fraud in the bankrupt to permit his affidavit to be read at the 
time when the certificate was allowe<l ; for though it miglit be 
true when sworn, it certainly was not true dien ; and therefore 
I nm clear diat the certificate is void. 

AsHHURST, Jtisiice,-At seems to me, that the inter- 
ference of a fiTend, though without the knowledge of the 
bankmpt, is sufficient to invalidate the certificate, beoiuse the 
test which die legislature reuiires, is the unbiassed approba- 
tien of the creditors. I should be clear on this ground alone, 
but diere is another m this case. 

BuLLER, Jti$Hce,-^l shall found my opinion solely on 
the act of 5 Geo. 2. which makes it unlawful for third 
persons, as well as for the bankrupt, to give money to in- 
dn^ creditors to sign the certificate is). If money is given 
in order to derive the bankrupt of the effect of his certificate, 
vriiere there are creditors sufHcient in number and value, 
widiout those who are paid to sign it, the bimknipt shall not 
be hurt by this fraud upon him ; but, if the necessary num- 
ber and value is completed by persons who are induced to 
sign by money, th/itf tfaeu^ without the privity of the 
bankntpt is a fraud on the creditors at large, and shall not 
have tlie intended effect. A certificate is a bar agaiuat all 
creditors, whether they have signed or not, but they siiall 
not be deprived of tlieir remedy against the bankrupt, unless 
* it is obtained agreeably to the cUrections of the statute. Ihis 
IS no hardship on the bankrupt, llie certificate would not 
have existed, if it had not been obtained by means which the 
kgislature has reprobated. Ihe bankrupt shall not derive a 

benefit 

0)5 Geo. 2.^.30. { 11. 
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benefit from actsof otlien which the law has dechuned to be il- 
legal and void, 

Thenile diacfaaiged [f 67]. 

ft ^f 3 Vide, infra, €95. Nate [S]. 
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ROBSOX 

ag^nst 
Calzc. 



Armistead against Philpqt. 

riH Wednesday y June the iGth, Kirby moved for a rule, 
^ to shew cause, why the sheriff of Middlesex should 
not retain in his hands, for the use of the pl^tiff^ a sum 
of money which he had levied for the present defendstnt, 
in another action, in which he was plaintiff. The ground 
of the motipn was, that the plaintiff had i^ot.been able to 
levy on the effects of tlie defendant, to the amount of hi^ 
demand^ 

'lliecoi|rt, and bar, agreed, tliat this motion was of tlie first 
impression, and Lord Mansfield said, he beheved there were 
old cases where it had been held, that the sheriff could not 
take monej^in execution, even though found in the defendant's 
scmtore, apd that a quaint reason was given for it^ viz* that 
money could pot b^ suld. However the rule was granted, and, 
this day^ Bower having informed the court that he was in- 
ptmctcd to oppose it only so far^ as that ttie attorney's bill^ 
in the cause m which the money had been levied^ should be 

i>aid in the first place, it was made absolute with that qu^ 
ification [f]. 



Jane. 

If aplaintiircM* 
notfind tuliicieat 
effecto of Uit d*- 
fendajnttoMtU^ 
bU judgmeat* 
the court wUl 
order the thcrif 
toceUiiit forthc 
use of the pUui- 
tiff^ moony 
which he ha» 
levied in an- 
other action, «t 
the suit of the 
defendant. 



SSm 
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[f] In Fieldhauie v. Croft, 4 East, 
510. where the motion was for the she* 
riif to pay over money, left in his hands 
IS the surplus of a former execution 
against the defendant's goods in ano- 
ther action, the rule was refused^ for 
reasons contrary to the doctrine of 
Lord Mansfield in the present case. 
The court holding that the plaintiff 
ought not to have execution of money 
of defendant in the hands of a third 
person . and that it was contrary to 
the shcnfTs duty to have retained the 



surplus. In two subsequent cases. 
Willows v. Ball, 2 N. R. S76, where 
the money in the sheriff's hands was 
the amount of damages recovered by 
defendant against himself (the sheriff^ 
in another action, and in Knight v. 
Criddlcj 9 East, 48. where the motion 
was exactly similar to that in the 
present case, the court refused to 
compel the sheriff to retain and pay 
over ; and it was observed, in answer 
to the authority of the present case^ 
that it passed here by consent., 
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Wednesdsy fl9d 
June. . 



Aihipandgoodi 
being insured 
for a voyage* if 
the ship is taken 
and recaptured, 
and on the re- 
capture the cap- 
tain acting fsirly 
for the benefit of 
his employers, 
■ells the ship 
ttnd cargo, and 
therr)iy puts an 
end to the 
iroyage, the in- 
•ored shall re- 
cover as for a 
total loss. 

[ 232 ] 



MiLLEs against Fletcher. 

^HIS was an action on a policy of insurance^ on the 
-^ ship the Hope, and her freight irom MorUserrat to 
London. * The pmintifF went for a total loss. The defend- 
ant insisted that he was only entitled to recover for an 
average loss. The jury found a verdict for a total loss, and, 
upon a motion for a new trials the facts of the case appeared 
to be as follows :^T1ie ship, when proceeding on her voyage, 
was captured on the 2Sd of May, by two American privateers, 
whfc) took the captain, and all the crew, and part of the cargo 
(which consisted of sugars) out of her. The rigging was also taken 
away. She was afterwards retaken, and carried into Nerc- 
York, where the captain arrived on the 23d of June,^ and 
taking possession of her, found that part of what had l^en 
left of the cargo was washed over-board, that 57 hogsheads 
of what remained was damaged, and that the ship >vas leaky, 
and in such a state that she could not be repaired without un-< 
loading her entirely. The owners had no store-houses at 
New-York, where the sugars could h^ve been put while the 
ship was repairing, nor any agent there to advise or direct 
the captain. No sailors were to be had. The only method 
he had of paying the salvi^e, which amounted to Uie value of 
40 hogsheads of sugar, was by 8al<^ of part of the cargo, or 
the ship. The captain did not know of the insurance. If he 
had repaired the slup, his expences would have exceeded the 
freight by more than <£lOO. There was an embargo on all 
vessels at New-York till the 27th of December, and, by the 
destination of his ship, she w;as to have arrived at London in 
Ju/y. Under these circumstances, he consulted with his 
friends at New York, and resolved upon their opinion, and 
his o^vn, to sell the sliip and cargo, as the most prudent step 
for the interest of his employers. Tlie cargo was accord- 
ingly sold and paid for. The ship was also contracted for, 
but the person who had agreed to buy her ran away, and the 
captain left her in a creek near Nerc-York, and returned to 
England, where he arrived in the February following, and 
gave the plaintiff notice of what had been done, whicli was 
the first information he received of it, and the plaintiff imme- 
diately claimed as for a total loss from the underwriters, and 
offered toiabandon. 

Lord Mansfield told the jury, that, if they were satis- 
fied the captain had done what was best for the benefit of all 
concerned, they must find as for a total loss. 

The 



!N THE NINETEENTH YEAR OF GEORGE III- 83C 

The Solidtar General shewed cause, and was to have 1770 
Wn followed by Dumiitigf and Davenport, but Lord 
Mansfield stopped them* — Lee. and Baldtvin, for the 1^!^^^^ 
plaintiff. acainst 

' Lord Mansfield^^ — ^The great object in every branch of Fletcheiu 
tfaelaw^ but especially in mercantile law, is certainty, and that 
the grounds of decuiou should be precisely known. I took 
great pains in delivering the opinion of the court in the cases 
of Goss V. Withers (t), and Hamilton v* Mendes (1^. 1 
read both tliose cases over last night, and I think that 
from them, the whole law between insurers and insured as 
to the consequences of capture and recapture may be col- 
lected. Whenever a question of law arises at imi prim, I 
propose a case, or grant one when asked for by the cpunsel^ 
and 1 avoid as much as possible blending fact and law. to- 
gether, having seen the inconvenience of it in Poole v. 
Fitzgerald (v). But, on the trial of this cause, it did not r ^33 .1 
appear to me, that there was any question of law, and no 
case H-as asked for. It was impossible to ask for one, till 
the facts were ascertained, and, when they were, it would 
Iiave been impossible to state them in any way which could 
have left a doubt on the law. It was not contended, that 
a capture necessarily amounts to a total loss as between in- 
surer and insured; nor, on the odier hand, that on a cap- 
ture and recapture, diere may not be a total loss, tliough 
there remain some material tangible part of the ship and 
cargo. Neither was it contended, that the captain has an 
arbitrdry power by his act, to make the loss either partial 
or total, as he pleases. A great deal has been said about 
what the Admiralty could or would have done in such a 
case, in order to pay the salvage. As to that, if no owner 
appeared, they would condemn tiie whole ^ but if they saw 
from the ship's papers, that there was one, ihey would not. 
If tliere were different claimants of the ship and cargo, they 
would leave it to them to say what part should be sold, and, if 
they differed in ophiiun, would order die sale of such part 
as would be attended with the smallest loss. But all that 
18 foreign to Ae present question, whicli is singly this, whether 
the consequences of the capture were such as, not>vidistand- 
ing the recapture, occasioned a total obstruction of the 
voyage, or only a partial stoppage, as in the case of Hamil* 
ton V. Mendes, In that case, and in Goss v. Withers, great 
^stress was laid on the situation of the ship and cargo, at the time 
when theiusured had notice, at the time of the offer to abandon, 
and at the time of the action brought. No cases say, that 
the bare existence of the hulk of the ship prevents the loss 

being 

(0 M. 32 Geo. 2. 2 Birrr. 683. (r) E. 23 Geo. 2. cited ia Gqss v. 

(«) T. I Geo. 3. 2 Burr. 1198. Withers. 
siQ<n: reported, 1 Blackst.9,76p 
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btifeg total. In Hamilton v. Mender it is laid down [t \\ 
thftt " if the vovtfge is lost, or not worth pursuing, if thfe 
^' saltage is high^ if furth^ expence is iitcessikfyy if the in- 
'^ surer will not at all events undertake to pay that expence, 
^ Sfc. the insured may abandon, fiotwithstanditig a recapture.** 
HerBf at the time of the captufe, there were M hopes of a 
^M)6very ; no friend's ship in sight ; no mean^ of tesistance ; 
all the crew ivss taken out, and part of 'the cai^ ; and the 
rigging also taken away. Afterwards the ship was retakeri, 
and brought into NeohYork. When she was brottght there, 
k still contidned a total loss. Neither the insured, nor the in- 
surers, had any agent iit the place. The court of Admiralty 
must have proceeded secundum /cquutn if bonum, and might 
kive sold her for the benefit of those conciemed; When the 
insured first had notice, and offered to abandon (which was 
when the captun came to England ), and when die action was 
brought, it was stiH a total loss, llie voyage was abandoned, 
tlie cargo sold, and die ship left to be sold. ^ Ttie only answer 
the defendant mafkes, or can make to this is, that the loss was 
total indeed, but that die captain made it so by his improper 
conduct, for that on his taking possession of the ship the 
loss became partial, and that he ought to have pursued tlie 
voyage. But is this defence true in fact i The captain, wheo 
he came to NeuhYork^ had no express order, but he had an 
implied authority from both sides, to do Nvhat was right and 
fit to be done [f 2], as none of them had agents in the place f 
and whatever it was right for him to have done, if it had been 
his own ship and cargo, the under-writer must answer for the 
consequences of, because this is within his contract of in- 
demnity. Suppose there had been no insurance, what ought 
the captain to have done ? I. As to die cargo ; according to 
the course «of the voyage, the ship ^ould have arrived at 

Loudon, 



|k1] These principles were citei 
and confirmed by the court in Hadkin- 
ton v. Robinson, 3 B, ^^ P. 388 ; but 
held not applicable to that caso, in 
M'hich the cuptain, learning that if he 
entered the port of his destination, the 
ship would be lost by confiscation, 
avoided the port, and sold the cargo ; 
and the court were of opinion that the 
loss was not occasiomd by a peril in- 
sured against not coming within the 
description of a restraint of princes. 



[f 2] In Rcid v. Harby, 10 East, 
15^. this case was cited by Lawreuce, 
J. for the point here stated. In thai 
case it was decided that the cuptain 
has no discretionary authority so S(>1], 
as against the owners, even under » 
decree of a vice-admiralty court for sale 
of a ship reported upon a survey to be 
unstmworthy. The distinction bptween 
that case and the present appears to be, 
that here ** the sale was ratified by the 
" owners, and being bond Jide^ was 
" held to bind the undcrwritcn.** 
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Loudon in July [p 3]. On the capture, part had been tsken 1 770 
only some was washed over-board, 57 hogsheads damaged, s^^^^ 
and the whole, from the leakiness of the ves^, in a perishable Milles 
state. ^ There were no storeJiouses, nor could the ship pro- aeaiost 
ceed in die state she was in. The crew was gooe^ and an em- Fi.aTCaaR 
baigo laTd on tiO, December. What, shall a cargo which was in* 
tended to arrive at London in July, be kept in a perishable state 
at ]V((d?ybrft, in a leaky vessel, till Decemoer? 2. A$ to the8fai|> ; 
it was certaitdy better to sell her, dian bring' her to London. 
There' was no crew belonging to her, and she had no cargo. 
Even if all the cargo had t^n left, the expence of repairs 
wotdd have exceeded the freight. If she had bden brought 
home die expence of bringing her might have he^n more than 
what she would have sold for in London. It has beeti said, 
tfaat the dtotfage would not have fallen on the underwriters ; 
but the argument drawn from thence is a fallacy, for that 
circumstance goes to determine it to be the interest of the 
insured to abandon the voyage. The point is, what did 
the owner suifer by the capture, and it appears that he suf- 
fered so much, that it was not worth while to pursue the 
voyage. The whole voyuge was lost. As the captain did 
not know of the insurance, he had no temptation to give the 
turn of the scale to one side or tlie other. 1 left it (o 
the jury to, determine, whether what the captain had done, 
was for the benefit of the concerned. If uiey had found 
tfaat il was in words, where would have been the question of I ^-^^ ] 
law? 

Tlie rule dischaiged [f 68]. 

ft 68] Vide BniUie v. Modigliani, Term Rep. IB7^ M^cMly.Edie, B. 
R. R, H, 25 Geo, 3. O Cazalet v. R. H. 27 Geo, 3. 1 Tetm Rep, 608. 
St, harbe, B. R. E. 26 Geo, 3. 1 . ' 



[f3] Id Park on Insurance, p. X56, 
the accuracy of this report is con- 
lirmedy as contra-distinguishcd from 
OQother report by the fiumc of Milles 
V. HayUy^ published in Weskett on 
tosaniQCe. p. 4. in which most of the 



following facts as to the state of the 
ship and cargo ans omitted ; facts which 
the learned author observes, were 
very material to the decision of the 
cause. 
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wdn«d.y.23d ^ Fisher, qui tarn, &c. against Beasley. 

If a turn of rpHIS was an action of debt on the statute of Queen 
"^"^n'JX -'■ ^««e (re), for taking more than at the rate of five jhw 
ment to pay cent, by the year, for the loan of money. The case vfas 
Md^a pSum this : One Grindall had Ijorrowed ^100 of the defraidant, 
over and above for which he had given him a bond conditioned for jdie pay- 
™f„*iJ r/^H "" nient of the principal and interest, at the rate of £5 per 

money is aa- i*ti«*» • tti •! • .. 

vanced, such cetU. at the end of six months. He also paid two guineas to 
SSf'e^diilg ^® defendant, as a premium, at the time when £e money 
the legal interest, was advanced. At the end of die six months the capital was 
void^iilVhe' repaid, and £^ 10s. for interest. The action was brought 
p<>naity is not Within a year after the payment of the capital and interest, 
incurred ^y^ more than a year after the two guineas were paid, and 

legal interest is the moiiey advanced. Lord Mansfield, at the trial, was 
•rtuaiiy received of opinion, that the usury was complete, and the penalty 
^ ^' incurred, when tiie premium was paid, and therefore non- 

suited the plaintiff [15]. 

On Tuesday^ the 8th of June, Wood obtained a rule to 
shew cause, why the nonsuit should not be set aade, and a 
new trial granted; and, on Tuesday the 15th of June, the 
case was argued, by Bearcroftf and fVoodp for the plaintiff, 
and the Solicitor General, Dunning, and Morgan, for the 
defendant. 

For the defendant, it was contended, diat the offence 
was committed at the time when the two guineas were re- 
ceived, 
. 

(jd) 12 Ann, st, 2. c. l6. tg be made (except the statute of tillage) 

[15] By it. 31 Eliz. c, 5. §. 5. all qui shall be brought v^ithin one year after 
tarn actions upo;i any statute made or th^ offence committed. 



[f] So vv'here there was a loan of fact was a loan of only ;£450. Scut* 

£bOO for live years, and the borrower ry v. Frectnan^ 2 B. Sf P, 381. 

returned £S0 to the lender, after the Where the lender received a premium 

execution of the securities, in pur- at the time of a loan foi^ year, and 

suance of the usurious agreement be- afterwards in the cour^of the year 

tween them, and paid ^'25 per annum received the interest then ducj at 5 per 

to the end of the h\c years, it was cent, it was held that the offence cf 

held that the usury was not completed usury was then complete, without 

by the return of the .€50, but con- waiting to the end of the yeaf, the 

tinucd on the payment of each sum of period for which the loan was made. 

£'25y being interest for ihat which in If^ade v. l>FiUpn, 1 East, l^S. 



a 






(t 
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ceivedy and that it would have been usury although neither 

the interest nor the capital Imd ever been paid. That the 

contract was not to pay £4. J 'is.'per cent, for half a year, but 

to ^ive two guineas for the loau of a sum of money, for 

which legal interest was also to be paid. Lloudv. Williatns 

(x) was cited, and a case of Malhry v. JBira, mentioned in 

Pollard v. Scoly (y)y where it is saidf, ^' That if a man con- 

tract to have twenty pounds for the loan of a hundred, and 

'^ take nothing, he is not punishable by the statute (;r), but if 

he taketh any things if but one shilling, this is an affirm* 

aoce of the contract, and he shall render for the whol^ 

contract." 

BuLLEB, Justice^ said, that the answer given by Aston, 
Justice, to that case, when it had been cited on some former 
ooccasion, was, that it meant one shilling above the legal 
interest. 

For the plaintiff, it was observed, that the case of Mai* 
lory v. Bird is only a loose note of the reporter. That there 
are two distinct provisions in the statute of Queen Anne* h 
That all bonds, contracts, and assurances for the payment of 
any principal, or money, to be lent, whereupon or whereby 
there shall be reserved or taken above 5 per cent, shall be ut- 
terly void. 6. That all persons, who shall upon any contract, 
takcj accept y and receive for the forbearing or giving day of 
payment, more than at the rate of 5 per cent, per annum, 
shall forfeit treble the sum lent. That under the first, the 
offence is complete as soon as the contract is made, though 
nothing has been paid for the loan ; but, to incur the penalty, 
more tlian the legal interest must have been actually received. 
That the contract here was to forbear for six months, and 
<£2. 2s, which was all that had been taken, accepted, and re* 
ceived, more than a year before the bringing of the action, 
was less than at tlie rate of 5 per cent, by die year ; but that, 
when the additional <£2. 10s. was paid, then, and not till then, 
the offence for which the penalty is given, was conunitted ; 
for that, till the payment, the law allowed the party time to 
repent, and to avoid incurring the penalty by relinquishing 
the usurious interest. They cited Brown v. Fulsbye(a), 
where it was held, that when for the loan of £90, a bond 
was given to pay <£90, at the end of the year, the penalty 
for taking more than £lO per cent, (the le^ mterest at that 
time,) was not incurred, although the £90 had been tendered, 

because, 



235 a 
1779. 

FiSHBH 

against 
Beaslbv* 

[236] 



(x) C. B. M. 12 Geo. 3. 3 Wiis. 
250. since reported in 2 Biackst. 79"^* 

(y) C. B. E. 25 EL Crd. EL 20. 

(z) 13 Eliz. c. 8. That statute re- 
vived the statute of 37 H. 8. c. 9* and 

Vol. I. 



the words there are, that th^ penalty 

shall be incurred if the party ^* kave^ 

" receive, accept, or take^ ^c. § 3. 5. 

(a) C. jB. T. 19 £/. 4 Uon. 43. 
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1779 because the lender had not actually taken and recrived more 
^^^^* than the legal interest ; but that the security was void ; Body 
Fisher ^* ^'<^^^^ (^h Martin Fan Hanbecl^s CohI^ (e)^ and 
against Hawkin*8 Pleas of the Crown, title Usury (d), where die 
Beaselet. ^^'^^^ distinction is made, were also cited. 
*[ 237 ] "^^ court took time to consider, and this day, Lord 

Mansvield delivered their opinion, as fdilows : 

Lord Mansfibld, — It became material, in this case, to 
determine, when the usury was complete. One side con- 
tended, that it was so upon the payment of the premium, 
and I loiq; inclined to that opinion, because it was paid eo 
nomine as above legal interest KC^]. But I am now satis- 
fied, as we all are, that the ofience was not complete till 
the half year's interest was received. There are two brandies 
of the statute. Under the first, every agreement, contract, 
and security, for more than legal interest is void. There- 
fore the bond given to the defendant in this case was void. 
But under the second, the penalty is incurred only by takinify 
accepting, and receiving, more than legal interest. * AU the 
audiorities lean diis way, both ancient and modem. Id 
Lloyd V. Williams more dian legal interest had been paid at 
first. 

The rule made absolute. 



(*) Scacc, T. 30 El 3 Leon 205. 

(c) Scacc. T. 30 EL 2 Leon. 38. 

U) B. I.e. 82. §8. 

[<t^] It is not usury for a country 
banker in discounting bills to take 
over and above the 5 per cent, dis- 



count, a commission, agreeable to tbt 
usage, upon the amount of the bill. 
Benson v. Parry ^ B. R. M. 21 Geo. 
3. 2 Term Rep. 52. Winch, v. Fem^ 
G. H, Sittings after H. 26 Geo. 3. cur. 
Buller, J. ibid. n. (c). 



The End of Tnimrj Term 19 Gboegb III. 



' • 



CASES 



ARGUED AND DETERMINSD 



IM TBB 



COURT OF KING'S BENCH, 



kN 



MICHAELMAS TERM, 



W THE TWENTIETH YEAR OF THE REION OF QSORQE \VU 



I7T9. 

Welsh against Hole. satJldlX^ 

Nov. - 

QN a rnle to shew cause, why the defendant should not lfapi«&tir 
^^ pay to the plaintiff's attorney his bill of costs, die ewe t^'^^'^ 
if^as this : In an action of assault there was a verdict for with the de<«k4r 
the plaintiff, damages £9D judgment, and a writ of error 'f *^ir*^ 
brought. Pending the wnt of error, the plaintiff per- tX^'' 
tonally compromisdl the debt with the defendant (who had ^^^^^'^^^ 
Iain in jaU two years) and executed a release ; haviiqr accepted TtedStn^dwfto 
of ten guineas for the debt and costs* pay b»» »nie» 

lie Solkitor-General aigued in support of the rule,— SSrfUdbnt"* 
Cofsoper for the defendant. not to tettie^itii 

Lord MANSFiELD,~An attorney hi» a lien on the money mT SfS'ffiit 
recovered by his client, for his biU of costs; if the mon^ V^^ 
come to his hands, he may retain to the amount of his bill 
(b). He may atop it in tramitu if he can lay hold of it. If 

he 

(aj Fideiupra^p. I04k 
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1779. he apply to the court, they will prevent its being paid over 

^^p^^^^ till his demand b satisfied. I am inclined to go still farther, 

Welsh ^^^ ^ hold that^ if the attorney give notice to the defendant 

against not to pay till hb bill should be discharged^ a payment by the 

Hole. defendant after such notice would be in his own wrong, 

[ 239 ] and like paying a debt which has been assigned, after notice. 

But I think we cannot go beyond those limits [f 1]. Though 

there may be some room to think that there was collusion here 

to cheat the attorney, yet, on, on the other hand, ten guineas 

may be a reasonable compensation from a man who has lain 

two years in jail. Besides this application goes to the extent 

of con^overting the validity of a payment of the whole debt 

and costs to a plaintiff without the privity of his attorney, and 

it would be too much to say, that a defendant shall not 

transact the business of a cause with the plaintiff himself [f 2], 

in a case where tliere has been no notice not to do so 

from the attorney, either express or implied — nothing even 

like saying, ** I have no security for my bill," or, " I 

'' shall never be paid unless the plaintiff recover in this 

" action." 

The rule discharged [<Cr]. 

[<C?] Vide Griffin v. Etfks, C. B. H, 29 Geo, 3. H. BL 122. 



[p 1] In Sxvain v. Senate, 2 N. R. 99. 
this case was quott'd, to shew that a 
defendant may, under any circum- 
stanced, safely pay over the debt and 
costs to the plaintiif, where he has 
received no notice not to do so. But 
the court there held that if he did so 
collusively, with intent to defraud the 
attorney, the payment would not be 
good, though without tiotice : and in 
that instance they allowed the plain- 
tiff 's attorney to proceed against the 
bail to recover his costs. 

Sq if the payment be after notice 
from plaintid' not to pay, although it 
be bondjidf. Reed v. Dupper, 6 T. R, 
36*1. 

So where a cause had been referred. 



and a sum awarded to plaintiff, not- 
withstanding plaintiff had collusively 
given a release to defendant. Ormerod 
V. Tate, 1 East, 4.64. 

[f 2] But the general rule is that 
attornies have a lien on judgment 
for their costs; and when a party ap- 
plies to get rid of a judgment the 
court will take care that the costs are 
paid, Mitchell v. Oldjield, 4 T. R. 
123 : and this was confirmed in Ron- 
die v. FttlleTf 6 T. R. 456. without 
any restriction in K, B, and defendant 
was not allowed to set off the costs of 
one cause against plaintiff's demand 
for costs in another, without f.rst satis- 
fying plaintiff's attorney. 
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The King against Stratton and Others. 5^7^*'* "* 

« » 

A N information had been filed ex officio^ by the Aifomey. The court «tii 
-^ General^ in consequence of a resolution of the House °*>' 8»ve leave 
of Commons^ against the defendants, for imprisoning the foVmaticm' filed 
governor (Lord Pigot) and subverting the government of the eroffioo by the 
settlement at Madras^ where they were members of tlie rsi'!^ih- may*" 
council. The defendants hadpleaded, and the parties were stop the prooecd- 
at issue, and -notice of trial given for the Sittings after last Z^^pJ^^q^l^Zid 
term ; but the prosecutor countermanded the notice, and, on file another. 
Tuesday the 9th of November, the Solicitor General 
applied for a rule to shew cause, why the information should 
not be quashed, suggesting as the ground of the appli- 
cation, that another was ready to be filed, which stated 
the offence more particularly, and was letter adapted to 
the nature of the charge. The rule was granted, and 
cause was, this day, shewn, by Dunning, Wilson, Arden, 
and Erskine. 

They said, there never had been an application of this 
sort, but that, in the case of Rex v. Philip Carteret Webb 
(a), where fhe prosecution was by indictment, on a motion to 
quash the first, ' another having been found, the court would • 
not permit it, but upon terms, and by consent ; and said, that 
it was by no means a motion of course. That, in all cases 
vhere indictments have been quashed on the motion of the 
prosecutor, it has been on the ground of insufficiency (b), [ 240 } 
which was not pretended in the present instance. That in 
the case of Rex v. Purnell (c), which was an information 
filed ex officio by Sir Dudley Ryder, then Attorney General, 
against the defendant as ^ce-chancellor, and a justice of peace 
in the university of Oxford, the Attorney General had put 
an end to the first information, without any application to 
the court, by a noli prosequi; but that he had done this on 
the express order of the Kuig, which order was stated in his 
warrant to the master of the Crown-office (d) to enter the noli 
prosequi. That, at all events, the court would not grant the 
motion without obliging the prosecutor to pay costs (e). 

The 

{a) E. 4 Geo. 3. 3 Burr. 1468. (c) 1 tVilson 239. SiAce reported, 

Since reported, 1 Blackst, 460. 1 Blackst. 

(h) Vide Sir William Withipole's (rf) Sir James Burrow. 

Case, H. 4 Car. 1. Cro. Car. 147. (e) H. 6 Geo, 2. Rex v. Moore. 

Rex V. Sxvan & Jefferi/s, Tost. 104. 2 Str. 946. 

S 3 
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The Solicitor Gpurolf m support of die rule, obeerved, 
that the defendant could not suffer any iiyury by the quashing 
of the information, because the crown might go on to trialji 
andiudgment, on the new one, notwithstanding the pendency 
of the odier; for that, on indictments or informations for 
crifne$, the pendency of anqther prosecution for the same 
offence cannot be pleaded, as it may to informations for penal- 
ties (f) [l]. He said, that leave to quash indictments is often 
granted m the first instance, without a mle to shew cause [f1 

Lord Mansfield having asked the Solicitor General H 
there was any authority or precedent for quashing an inform- 
ation ex officio upon the application of the prosecutor, he 
admitted, that he knew of none ; and his Lordship said, that 
if it was proper to stop the information, he did not! see why 
the Attorney General might not do it by entering a noli 
prosequi, without the interference of the court. 

BuLLER, Justice, — ^What the IS.pliciior Genera/ has stated, 
viz. that the pendency of the first information would be no 
plea to Ihe second, is decisive against this motion. It is cer- 
tainly not of course to quash informations. All the litigated 
cf»es are upon insvfficiency\ and if the court has even per- 
mitted it in the first instance, it has been because they gave 
credit to the coimsel in stating the insufficiency. 

The rule discharged. 



(f) 3ir WilUam Withipole's Case, 
Res V. Swan & Jefen/s. 

[I] Hawkins, (B. 2. c. 26. § 63.) 
says, that another information depend- 
ing may be pleaded in abatement to 
an information qui tarn, and cites Cro, 
JE/.26I. 1 Roll. Rep, 49, 50. 134, 
But he Sdys nothing oi;i that point as 



to other informations. In B. 2 c. 34. 
§ 1. he says geheratly, that another 
prosecution depending' is no good plea 
to an indictment, as it is to an appeal 
or information ; but he refers to the 
former passage, and therefore probably 
meant only qui tam informations. 



[r] After plea pleaded, the court another gpod indictment be found. & 
will not quash an indictment on the v. Dr. Wynnt, 2. Eaat, 226. 
motion of the prosecutor, before 



r-. 
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Right, Lessee of Cater, against Price and ^^Jf*- ^^^ 

Others. 

TTPON an ejectmeut^ tried at the last Assizes for the if » delator ii in 
^ county of Ghucester, a special case was reserved, which le^MibiOty vhm 
stated the following facts: On the 5th of December 1117 ^ '»»» ^'^ " **: 
one Bridges was sent for, to make die will of one Wyatt u'^iAv^y^^ 
Cater, (under which the defendants claimedy) and received cuted aorording 
, his directions accordingly. It was prepared on five sheets, o° ihcTtLtSte^of 
and a seal affixed to the last, and also the form of the attes- frauds, although 
tation written upon it. The will was then read over to the ^^^^^^^^ 
testator in tlie presence of the three witnesses who afterwards ^ 
subscribed it, (one of whom was Bridges,) and he set his 
mark to the two first sheets, in their presence, and attempted 
to set it to the third, but, being unable firom the weakness 
of his hand, he said, *^ I can't do it, but it is my mil,'* 
After this the three witnesses went away, being desired to 
come again. On the day following, Bridges, in the presence 
of two other persons, not being the two other subscribing 
witnesses, said to the testator, ** Will you sign your will T' 
He said, he would, and again attempted to sigii the two re- 
mainii^ sheets, but was not able. Then Bridges went awaj, 
and returned the next day with the two other subscribing wit- 
nesses, when the testator being in a stale of insemibility. 
Bridges proceeded to write the form of an attestation on the 
second sheet, and he and the two other witnesses put their 
names to it, in the room where the testator lay. He died 
two davs afterwaixls. — ^The question was, Whether this will 
was duly executed for passing lands, according to the statute 
of frauds f — ^llie lessor of the plaintiff was the heir at law. 

(llie words of the statute are, '^ That the will shall be 
'' signed by the devisor, or by some other person in his 
** presence, and by his express directions, and shall be 
'' attested and subscribed in the presence of the said devisor, 
" by three or four credible witnesses (a)). * 

Tlie case was argued, by Couper, for the plamtiff, and [ 242 ] 
Adair, Serjeant, for the defendants. 

Adair mentioned, before the argument, that the case was 
imperfect, in not stating, as ttie fact was, that all the five 
dieets were in the room, and annexed to each other, at the • 
time of the different subscriptions; but Lord Mansfield 
said, he had no doubt it was so, from the manner m which 

the 
(a) 29 Car, 2. c, 3. § 5. 
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ihe case was drawn up, and desired Caasper to go on, as if 
that had been expressly set forth. 

Coivper, — ^Tliis will was not attested agreeably to the 
meaning of the statute. In Shires v. Glascock (a), the witt 
was signed by the witnesses in an adjoining room^ having a 
window, which was broken, between it and the room where 
the testator was, and it is expressly stated, that he might have 
seen the witnesses. The reason for requiring the attestation 
in the testator's presence is there mentioned to be to prevent 
the obtrusion of another will, lliere had been several other 
cases of the same sort, where, if the testator could see the 
witnesses sign, the court has presumed that he did. But 
here the testator being in a state of insensibility, he could 
not possibly know what was passing. He was indeed cor* 
porafly present, but his mind was not there, no more than if 
his dead body had been in tlie room. 

Adair y Serjeant — It does not clearly appear what is meant 
by the word '^ insensibility*^ It is certainly something con- 
siderably short of deaths and, if the testator was alive, I do 
not see how it can be said, that the will was not attested in his 
presence. The question is, Whether the testator, havingdone 
all that was necessary on his part, (for nothing is disputed but 
the validity of the attestation) and the attestation having been 
made according to the voords ofUkc statute, a iair transaction 
shall be set aside, because a formality required according to an 
implied intention of the legislature has not been complied with ? 
Tlie court has been very liberal in construing the formalities 
prescribed by the statute. Actual signing is one of them ; 
yet that has been dispensed with, as appears by a case in 
Skynncr (b). As to the attestation, the expression at the end 
of the case of Shires v. Glascock seems to go farther than 
the line drawn by Mr. Cozcper ; for it says, the signing of tlie 
witnesses would be sufficient, although the testatorshould be sick 
in bed, and the curtain drawn. In such a case, he could uot^ 
by any reasonable presumption, be supposed to have it in his 
power to see them. Even in the present case it does not ap- 
pear, but that the testator might, by possibility, have opened 
his eyes, while the witnesses were subscribing their names. 
If he had been perfectly in his senses while he signed, and 
till they began to attest the M-ill, and had then been seized 
with a delirium, would not the attestation, if completed imme- 
diately, have been sufficient ? The principal intent of the act, in 
requiring the solemnity of the attestation by witnesses, is truly 

stated 



(a) C. B.E. 3 Jac. 2. 2 Salk. 
68S. S. C. inCartLHl. 

(b) B. R. H. 36 & 37 Gar. 2. 
3 Skyn, 227. The will in that case was 
t\\ written by the testator's own hand, 



Vide also, Lc Moyne v. Staney^ C. B. 
E. 3. 33 CV. 2. J.CI'. 1 S. P. (^ " The 
sealing is a signinf^." Diet, per Holtf 
Ch. J, Lee \\Libb, J5. R. M. 1 IV. ^ 
M. 1 Sh. 6S, 69. 
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ilated in Shire$ ▼. GUueock, viz. to prevent &c obtrusion of 
another will for the tnie one ; but diere was no danger of 
that sort heie^ since the testator had actually s^ed the 
will he meant to execute before he became insensible. I 
have been informed of a case which was before this court 
▼ery lately, by a gentleman who was counsel in it, in which the 
word ^' pretetice* >vas construed to mean actual corporal 
presence. It was a quo warranto from Plymouth. By the 
charter of that borough, seven aldermen must be present 
when a new one is elected. To make up that number, at 
the electibn the legality of which was questioned, one who 
had been in a state of absolute idiocy for several years was 
brought to the hall, and it was held, that this was sufficient 
to satisfy the charter ; and the court refused either to grant an 
information, or an issue to try the sanity. 

Lord Mansfield,*— There are many particular circum- 
stances in this case besides the general question. The testator, 
when he signed the two first sheets, had an intention of sign- 
ing the others, but was not able. He therefore did not mean 
the signature of the two first as the signature of the whole, 
lliere never was a signature as of the whole. The 
court, to be sure, would l^n in support of a fEur will, and 
not defeat it for a slip in Jorm^ where the meaning of the 
statute had been comphed with. It was upon that principle 
that SAiresv. Glascock, and other cases of that sort, were 
decided. But this is not a measuring cast, where there is 
room for presumption. All the witnesses knew, at the time 
of the attestation, that the testator was insensible. He was 
a log, and totally absent to all mental purposes. It was no 
sudden delirium, or suspension of the understanding. In 
such a case, perhaps, the court would lay hold of a very slight 
presumption. Another thing: it is usual in precedents of 
wills to say, that the witnesses subscribed at the request of the 
testator. That indeed is not expressly required by the statute, 
but the practice shews the general understanding, and the na- 
ture of the tiling implies a request. 

WiLLE^, and AsHHURST, Justices, of the same opinion. 

BuLLER, Justice, — I am of the same opinion. The attes- 
tation in the testator's presence is as essential as his signature, 
and all must be doue while he is in a capacity to dispose of 
his property. Shires v. Glascock was determined soon after 
the statute passed, when the reason and meaning of the clause 
in question were exactly known. Here the trunk remained, 
but the man wa^ gone. He could not know whether the will 
that he had b^un to sign was that which the witnesses at- 
tested. He was dead to all purposes or power of conveying 
his property. As to the signing of the testator, it has never 
beeu and cannot be dispensed with. The courts Ukve only 

had 



9AA 



1779. 

Right 

against 
Price. 
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had oecaaon to decide, m diflRsrant cases, what thdl be a flig^^ 
the trae meaning of the statute[2]« 

Hie Patiea to be delivered to die plaintiff. 



[2] The statute of frauds is often 
supposed to have been made upon 
great consideration ; on an attentive 
perusal, however, it will not appear 
to have been very accurately penned. 
It is, I believe universally understood 
to be the meaning of the statute, that 
the testator mwt sign in the presence 
of the subscribing witneues [<3^]. Vet 
there is no express provision for that 
purpose in the clause (§5.) describing 



the solemnities which are to attend 
the execution. It is as universally 
understood that an express written 
revocation must be executed with the 
same solemnities as an original will ; 
but, in the clause (§6.) relative to 
such revocations, the subscription of 
the witnesses is not directed, while, 
on the other hand, the signing by the 
testator in their presence is in such 
case expressly prescribed. 



[<l^] But Vide Grayson v. Atkinson^ 
Cane. 1752, where Lord Hardmcke 
determined, that it is not necessary, 
in the case of a will, that the tes- 
tator shall sign in presence of the wit- 
nesses; and that it is sufficient if he 
acllnowledge his hand-writing to them 
all, though at different times. 2 Vez. 
454. See also, 3 Mod. 618. ^ Lee 
▼. Libb, B. R. M. 1 W, Sr M. 1 Shaw, 
68, 69. Diet, per Dolbiu, S. P. and 
Stonehouse v. Evelyn, Cane. E. 1734, 
yvhere the same was determined by Sir 



foseph Jekyl. 3 P. fV. 252. And in 
Ellis \. Smith, Cane. H. Sf M. 2" Geo. 
2. Lord HardiDickc, assisted by IVUlcs, 
Ch. J. Strange J Master of the Rolls, 
and the Chief Baron, decided that a 
will attested by three witnesses, in the 
presence of the testator, and ac- 
knowledged by him in their presence 
to have been signed and seal(*d by 
him, but not signed in their presence, 
was a good revocation of a former will 
uudcr § 6. 



FH<!«y, 12th 
Nov. 

Actiont far use 
mnd occupation 
cannot be mstin- 
tained iu the 
cfnirt of ron- 
■cience in 
London [F J, 



WooLLEY against Cloutman. 

A FTER a verdict for the plauitiff in an action, in this 
-^^ court, for use and occupation, the damages being only 
£\.ls. 6d, Baldwin obtained a rule to shew cauHe, why 
the defendant should not have leave to suggest on the roil 
that the damages recovered were under 40s. and that the de' 

fendan* 



[r] Otherwise in the county court 
of ^liddlesex, under 23 G. 2. c. 33. s. 
19.; there being no express exception 
in that statute. Parkes v. Vaughan, 
2B.SfP. 29. In M'CoUam v. Carr, 
1 B. 4* P. 223. it waa held that the 



jurisdiction of the county court does 
not extend to contracts on the high 
seas; nor to demands originally for a 
larger sum, but reduced by payments 
to less than 40^. on a balance of ac- 
counts. 
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• 

faKbnt at the time when the action was brought, was an 1779. 
inhabitant^ ^c. in the city of London^ and liable to be sued \^sr^j 
in the court of conscieiice tiiere, vaoAtx the statute 3 Jac. 1 c. Woollby 
15. [1]. ^ against 

*That statute (ucU 4.)enactSy that if it diall, m any action Cxovtmav. 
of debt or assumpsit prosecuted any where out of the said * [ 246 ] 
court of requests, appear that the debt to be recovered doth 
not amount to 40s. and the defendant [2] shall prove by suffi- 
cient testimony^ or his own oath, that he was inhabiting and 
reaiant in London^ or the liberties thereof^ when the action 
Mvus commenced, the plaintiflf shall not have any costs of suit, 
but shall pay the defendant his costs. But by sect. 6. it is 
provided that nothing in tiie act shall extend to '' any debt 
** for any rent upon any lease of lands or tenements, or any 
** other real contracts^ or any other debt that shall arise by 
'* reason of any cause conceming a testament or matrimony, 
^' or any thing concemii^ or {Ht>perly belonging to tiie ecde- 
^ siastical court.*' [f 2], 



Dunning, 



[1] This was the first of those 
courts of summary jurisdiction called 
courts of conscience. It had been 
erected before, but did not receive the 
sanction of the legislature till the sta- 
tute of jTac. 1 . 

[2] By § 2. the right of suing in 
this court, is only given to " every 
citizen and freeman or any other per- 
son inhabiting within the city or its 
liberties, being a victualler, trades- 
man, or labouring man/' against per- 
sons of the same description. The 
4th section, which gives the defendant 
costs when the damages are under 40f . 
makes it necessary for him to prove. 
that he was inhabitant and rcsiant of 
the city as above^ but says nothing re- 
strictive of the description of the plain- 
ts, . However, I should suppose 
both clauses must be taken together, 
and that, the defendant ought to shew 
that the plaintiff was such a person as 



/. 



is authorised by § 2. to sue in the city 
court. So it seems to have been un- 
derstood in Hickman v. CoUeyy B.fi, 
M. IS Geo. 3. 2 Str. 1120; and m 
Brampton v. Crabby B. R. H. 3 Geo. 
1. 1 Str. 46. and Pitts v. Carpenter , 
B. R. T. l6Geo. 2. 2 Str. ligi. the 
suggestion stated both the plaintiff 
and defendant to be citizens of Lon- 
don. The afRdavit in this case of 
Woolley V. Cloutman^ stated only the 
defendants resiancy, and the rule did 
not go to the suggestion on the roll of 
any thing touching the plaint^s de- 
scription, or where he iuhabited.-r- 
By 23 Geo. 2. cap. 30. which esta- 
blished the court of the Tower Ham- 
lefSy there is no restriction as to the 
plaintiff, and any person may be sued 
who resides, keeps a shop, shed, 
stall, or stand, seeks a livelihood, 
or trades, or deals within the district 



[f 2] In Sandby v. Miller y 5 East. 
194. it was decided that an exception 
similarly penned in 39 and 40 G. 3. 
c. 104. (local act) did not apply to as- 
sumpsit on a q uan tam valeban t for ti thcs 
due to plaintiff retained by defendant. 
So in Foott ▼. Coartj 2 S. 4* P. 588. 



the court held that actions of debt on 
judgments were within 39 and 40 G. 
3. But in Jonas v. Greening, 5 T. R. 
529. the court held that a special ac- 
tion on the case for breach of an 
agreement was not within the court of 
requests' acts. 
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1779. Dtmmng now shewed cause. He insisted, that this case 

Sm^^w'^mj was within the exceptiooy the words of which are not '' any 
WooLLEY " action of debt for rent'' but ** any debt for rent;" and 

against therefore Uie substance not the form of the action was what 
Cloutman. the l^islature had in view, the intention being to prevent 

questions of title from coming before tliis inferior jurisdic- 
tion. He mentioned a similar case which had been before 
the xourt some time ago, on the statute erecting the court of 
requests in the Tower Hamlets (a)^ in which there is an excep- 
tion C^) in the very same words witli that in the act of James I. 
The Solicitor General^ and Balduin, argued in support of 
the rule. They stated, that such actions had been usually 
brought in the city court of consciencce, and contended, that, by 
" other real contradSy^ was meant, covenants for rent by 

[ 2^ ] deed, and that the exception only extended to actions for 
rent upon specialties. 

Lord Mansfield, — It may liave been usual to bring such 
actions in the city coiu-t ; if tlie defendant makes no objec- 
tion, the cause proceeds of course ; but there is no instance 
where the point has been litigated, and the jurisdiction al* 
lowed. The title may come in question in this sort of action ; 
if brought, for instance, by a devisee or purchasor. We 
think tltis case is within the exception; and, in the case 
alluded'to by Mr. Dunningy we had all formed the same 
opinion; but it was compromised. It was trespass against 
the of&cers of the court of conscience of the Tower Ham" 
letSy for taking goods in execution upon a judgment in that 
court [I]. 

BuLLER, Justice, said, the construction put upon the words 
'^ real contracts," was very improbable, because, at the time 
when the act passed, it was not necessai^ that leases should 
be in writing, much less by deed, which even yet is not re- 
quired. That, before this action for use and occupation came 
to be used, (after 1 1 Geo . 2. c. 19* § 14.) it was common to 
bring debt for rent on parol leases. 

The rule discharged {a) [t69]. 

(a) 23 Geo, 2. c. 30. (fl) Vide the next case, Ailway v. 

(b) % 20. Burrows, infra 263. and Wiltshire v. 
[1] By 23 Geo, 2. c. 30. § 1 . exc- Lloyd, infra 381. 

cution is given against the body or [fCPJ Vide Steany. Holmes, C,B, 
^oods. £.11 Geo. 3, 2 Black. 754. 
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Wase, Administrator, against Wyburd. 

nrHIS was an action of assumpsit upon a running account^ 
^ and the statute of limitations being pleaded^ it appear- 
ed^ on the trial, that none of die items were within the six 
years, except one article of 105. and the plaintiff accord- 
ingly had a verdict only for that sum. Tlie defendant hav- 
ing applied for leave to suggest on the rolI> that he lived, 
at the time of the action brought, in the county of Mid- 
dkseXy and was liable to be siunmoned to the county court 
under the statute of 23 Geo. 2. c. 33. by which, in such 
csises, the plaintiff is not to have his costs, but to pay 
double costs to the defendant. A rule to shew cause was 
granted. 

HoTcorth now shewed cause, and contended, that this case 
was not within the meaning oif tlie act, as persons suing in 
the character of administrator or executor, are not liable to 
the payment of costs even where there is a verdict against 
diem. 

The Solicitor General, on the other side, insisted, that the 
defendant had a right to the suggestion whatever conseijuence 
it might have, and said, that if it should not entitle him to 
costs from the plaintiff, it would exempt him from the pay- 
ment of costs. 

Lord Mansfield, asked if there was any exception as to 
administrators in the statute, and it appeal^ that tliere is no 
such exception [f]. 

The rule made absolute (a). 



Monday, 15th 
Nov. 



If an action of 
a^ntottmt is 
broughf against 
an inhabitant of 
Middlesex by zn 
administrnior, 
and the; damages 
found are under 
40f. the defend- 
ant is intitlcd to 
have that sug- 
gested on the roll 
in the same m&n* 
mer as if the 
plaintiflT had 
sued in his own 
ri-Jil. 



[ 247 ] 



fa J Woolley \. Chut man, supra, p. jrUtshire v. Lloyd, infra 381. 
244. Ailway v. Burrows, infra 26'3. 



[r] So assignees of a bankn^pt may 
sue in the Southwark court of re- 
quests, under 23 G. 2. c. 27. and are 



liable to costs, if they recover in the 
superior courts less than 40*. Kcay v. 



t47 

1779. 



CASES IN MICHAELMAS TERM 



Monday, IStli 
Nov. 

Kothtog but mn 
ixfrtts dedarm- 
tion by tite 
holder vill dis- 
charge the ac* 
ceptorofm bill 
ctfeawhange. 



[ ^48 ] 



Dingwall against DuNSTEiti 

n^HE plaintifFy as indorsee of a bill of exchange for j^40d| 
-'- dated 10th July 1774^ and payable in five montfasy 
brought an action of assumpsit against the defendant^ as ac- 
ceptor. The cause came on to be tried before Lord Mams- 
field^ at the last Sittings for Middlesex, when two sorts of 
defence were set up. I. That tlie bill was given for money 
won at play. 2. That the plaintiff by his conduct, (though 
not in express terms,) had agreed to dischaige the acceptor, 
and seek his remedy only against the drawer. To jMrove that 
the mone^ was won at play, the defendant's counsel called the 
drawer, (one fVheate,) who had been discharged under an 
insolvent debtors* act ; but, as his future effects still remained 
liable to the debt, his Lordship rejected him as an inadmissi- 
ble witness [f 70] ; and the cause went to the jury only on the 
other question [1]. They found for the defendant; upon 
which the plaintiff obtained a rule to shew cause why there 
should not be a new trial, which came on to be argued this 
day. The most material iacts of the case were as follows : 
The bill was accepted by the defendant, merely to lend his 
credit, and accommodate the drawer. Fitzgerald, the payee, 
indorsed it to the plaintiff, and delivered it to him, in payment 
for jewels. After it became due, the plaintiff, understanding 
tliat the acceptor never had any consideration for accepting it, 
and that fVheate was the real debtor, wrote to one Ready, 
(fVheate*s attorney,) on the 6th February ^ and on the 4th of 
November 1775, pressmghim for the payment. Dustster,* 
on die 13tli of February 1773, wrote a letter to Dingwall, 
thanking him in strong terms for not proceeding against him, 
but mentioning in the same letter, that he had been informed 
by a person who had been sent from him to Dingwall on die 
business, that Wheate had taken up the bill, and given ano- 
dier, to DingwalFs satisfacdon. It did not appear &at Ding-' 
TiHill took any notice of that letter. DinewaU for some time 
received interest upon this bill from Wheate, and also the 
principal due by another bill, which was made at the same 
time, and drawn and accepted by the same parties, and under 

like 



rt70] But, vide Abrahams^ quitam^ 
V. Bmn^ B. R. T. 8 Geo. 3. 4 Burr. 
2251. 

[1 ] If it had been proved, that the 
bill wab for money won at play, it 
would have been void in the hands of 73& 



the plaintiff, though an innocent in- 
dorsee for a valuable consideration. 
Vide the case of Botcer v. Bamptam^ 
jB. R. T. 14 Geo. 2. 2 Str. 1155. and 
Lowe V. fFalUr, T. 21 Geo. 5. infra 
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like drcomstaiices. The plaintiff suffered several years to 
thfse without calling upon Dunsteff or treating him as his 
debtor. 

Dtfimi^^ and Cowper, in support of the verdict. — ^The 
So&dtgr General, Peckam, and BaldwiUf for the plaintiff. 

JPor the defendant, it was aigued^ that the holder of a bill 
of exchange may discharge the acceptor without receiving paj- 
menty or delivering up or cancelling the bill. That such dis- 
diarge may be implied as strongly from circumstances in the 
comhict of the holder, as if he had expressed it in direct words. 
That the question was a mere question of fact^ to be deter- 
mined by a jury ; and the behaviour of the plaintiff in this case 
shewed clearly, that he had abandoned all recourse against the 
acceptor, lliey cited a case of Black v. Peekf which was 
first tried before Lord Mansfield, and afterwards before 
De Grey, Chief Justice, and also fValpole and others v. 
Pulteney, in the court of Exchequer , which had been tried a 
few months ago, and in which, they said, there had been an 
implied discharge of the acceptor, and, upon that ground, (the 
jury having found a verdict for the plamtiff) the court had 
granted a new trial. 

On the other side, it >vas insisted, that there was no case 
where any thing short of an express discharge had been held to 
mclude the holder from having recourse upon the acceptor, 
lliat eileace towards him, for any length of time within the 
years prescribed by the statute of limitations, is not enough, 
llie holder may proceed against a drawer or indorser, (if he 
has given proper notice of the non-payment by the acceptok 
M^heii the bill fell due,) and recover part against him, and yet 
recur, for the remaining part, to the drawer. ^ Iii the case of 
Black V. Peele, there was an express discharge, ^lie case 
* was this : One Dallas was the clrawer, Peele the acceptor, 
and Black 9n indorsee. Black arrested Pee/^, but tinding 
that no consideration had been given for the acceptance, his 
attorney took a security from Dallas, and sent word to Peele, 
** that he had settled with Dallas, and he need not trouble 
^ himself any further." Dallas afterwards became a bank- 
rupt, and then Black demanded payment of Peele, In fTa/- 
pole V. Pulteney, a book of the plaintiff's own was produced, 
in which the bill was entered, and over against it this memo- 
randum, ^' Mr. Pultene^s acceptance annulled p]." 

Lord 
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DiNOWALL 

against 

DUNSTBE* 
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[2] That case was tried, a sc?cond 
time, at Gtdldhail, at the Sittings 
after this term, before Skynner Chief 
Baron, when Alexander y who had in- 
dorsed the bill to IValpoUy was pro- 
duced as a witness on the part of the 
defendant, and swore, that Walpole 



had positively agreed to consider 
PuUeney's acceptance as at an cad. 
Tho jury found for the defendant. 
Walpole had kept the bill from 1778 
to 1775, without calling upon Puir 
teney. 
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1 779. ^^ Mansfield, — ^There is no doubt but a holder of a 

\^^^^0^^ bill may discharge any of the parties, but there is this differ- 
Dingwall ^'^^^ between the acceptor and the others, that the acceptor is 
against ^t liable, and, to be entitled to have recourse against him, it 
DuNSTER. is not necessary to shew notice given to him of non-payment 
by any other person [p^. In the present case the question is, 
whether aiw^thing has m fact been done to discharge the de- 
fendant. The plaintiff ))eing apprised that fVheate was the 
person for whose benefit the bill was dravm, did right in con- 
sidering him as his debtor, and recurring to him for payment 
The defendant was sensible of his kindness in not resorting to 
him in the first instance, and wrote to thank him for it No 
use. was made at the trial, nor on the present argument, of 
what might have been a material circumstance, viz. the de- 
fendant's having written to the plaintiff, that he had been in- 
formed by a person who had been sent from him to the plain- 
tiff to talk with him about the bill, that it had been delivered 
up to Wheate. Probably the fact did not warrant him in this 
assertion. If the plaintiff, by any thing in his conduct, had 
confirmed him in such a belief, it might have altered the case; 
but nothing of that sort appears. I think there is no ground to 
say he was discharged. 

WiLLES, Justice^-^l am of the same opinion. I do not 
think silence can discharge the acceptor, hio case of a tacit 
discharge has been produced. In Black v. Peele, the discharge 
[ 250 ] was in express words, in Walpoie v. Pukeney, the case was 
put upon the entry in the book being an express dischaige. 
J3esides tliat case is still dependii^. 

Asuu u RST, Justice^ — 1 am of the same opinion. An ac- 
ceptor makes himself a debtor, and his case is different from 
that of the other parties to the bill. Nothing but an express 
discharge will do. The defendant endeavours to prove a dis- 
charge from letters, but tliey do not come up to it^ and the 
conduct of the plaintiff amounts only to indulgence towards the 
acceptor. 

BuLLER, Justice J — I am clearly of tlie same opinion. No- 
thing but an express agreement can dischaige an acceptor. 
And nothing of that sort appears in this case. The plaintiff's 
conduct meant nothing moi^e, but that he would try to recover 

from 



fp] So forbearance, after protest, forbears to present for payment; or 

lo sue the acceptor docs not discharge enter into a new agreement with the 

the drawer, in those cases where the acceptor, so as to give him a new 

drawer is entitled to no notice; as credit. IValui/n r. St. Quintin^ i B. 

where ho has no effects in the accep- 4* ^- ^^2. 
tor's bandb. Otherwise, if the holder 
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from die drawer^ who was the original and trtle debtor, if he 
could. 

The rule made absolute [f 71]* 




[t71] Ellis xj.Galindo, B,R,M. 
24 Geo. 3. 

Assumpsit f by the payee of a bill of 
exchange, for ^30, against the accep- 
tor. TTie drawer and acceptor were 
brothers. When the bill became due, 
the plaintiff received of the drawer, 
£3. 15ff. 4>dL and, at the same time 
the following indorsement was made 
on the bill, viz. '' Received on account 
of this bill £S, 1 5s. 4d. Balance re- 
maining £26. 4s. Sd. I promise . to 
pay to Mr. Thomas Ellis within thrc*e 
months from the date of this.*' Signed 
by James Galindoy who was the drawer. 
The Iialance was never paid, and, at 
the distance of three years, this action 
Ma« brought against the acceptor. 
The cause was tried before Lord 
ilansfieldf who thought the acceptor 
was discharged, and non-suited Che 
plain tiff. 

On a rule to shew cause, why there 
should not be a new trial, Lord Mans* 
field said, he did not thinly the case 
at all interfered with the determina« 
tion in Dingwall v. .Dunster^ which 
had been cited as aground for the ap- 
plication. However, the rule was 
granti.'d. 

The Solicitor Gejieral (LceJ^ and 
BalJii;iny for the plaintiff contended, 
that the indulgence for three months 
cuutd no more be held to amount to a 
discharge, than the payment of part ; 
and that it was clear law, that pay- 
ment of part by the drawer would not 
di'charge the acceptor* .An acceptor 



and drawer stand in different situa- 
tions. The indorsi'mcnt was mHde to 
prevent an imputation of laches ^ he* 
cause delay in coming against un ac-> 
ceptpr, may discharge a drawer or iu- 
dorser. ])ut nothing under the limi* 
tation of six years will discharge the 
acceptor. 

Ijord Mansfleld^-^^The doubt is, 
whether, instead of a nonsuit, the 
question should not have been left to 
the jury, it being a question of inten- 
tion arising out of the circumstances. 
The bill was probably an accommo- 
dation bill, as the drawer a^^d accep- 
tor were brothers. 

WiLLEs, Justice J- — It was establish- 
ed by Difigwall v. Dunster^ that laches 
will nut discharge the acceptor. My 
doubt is, how far this indorsement 
necessafjly discharges the acceptor, 
and I think that question ought to 
have l>een left to the jury. 

BuLLEft, Justice^- — There is no 
doubt as to the law. U is as has been 
stated by the counsel for the plaintiff. 
I rather think the case should hava 
gone to the jury. But I am not there- 
fore of opinion, that there should be 
a new trial. The indorsement could 
not have been meant as an additional ' 
security, for the drawer was equally 
liable before. I should have left \hm 
question to the jury, but with very 
strong observations ; and, as the de- 
mand is so small, I do not think there 
should Jl>e a new trial. 

, The. rule discharged. 
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Monday, 15tb 
Nov. 



Planche and Another, against Fletcher. 



If goods are in- ^HE plaintiffs, Plauchi and Jacmertf, morchanta in Lon* 
tared on board m ± j^^^ insurcd goods, '' OH boarcHhe Swedish ship called 

'' the Maria Magdalena^ lost or not lost^ at and from Lon^ 
" don and Ramsgate to Nantz, mth liberty to call at Ostendf 
" being a general ship in the port of London for Nantz.** 



■hip Irom London 
to jNaniZt with 
liberty to call at 
Ostaui, and the 
is cleared only 
lor Oiiend, but 
■ails directly for 
J9ant^ that be- 
ing the known • 



There was a declaration in the policy^ that the insurance was 
made on account of ** certain persons carrying on trade unde^ 
*' the name and firm of Fallee if du Pkssis, Monsieur Lusseau 
SSTiifo^d'cr to^'' l^ Jeune, Guillaume Albert, et Poitier de ta Gueuleri^e 
•ave certain du- defendan^ underwrote the policy for c£300, at three guineas 
Snrfand'fyfr^ />er ceut The ship's clearances from the custotn-house in 
there if no fraud London, and her other papers, were all made out as for 0$- 
St« M°flr M to '^''^ ^^^9 '^"t the ship and goods were intended to go direedy 
vacate tiie policy from London to Ntf7i/2;, without going to Ostend. Bills of 
—Ifaniniurance lading, in the fVewcA language, dated the 18th of July 1778, 

were signed by the captain m London, but purporting to be 
made at Ostend, and that the goods were shippeid there to be 
delivered at Nantz. The policy was subscribed by the de- 
fendant on the Ttli of Jufy, and the lading was taken in be> 
tween the 24di of July and ^e 17th of Au^t. The procla- 
mation for making reprisals on French ships, 6fe. bore date 
the 29th, and appeared in the Gazette on the 31st of July. 
Two underwriters had signed the policy after the proclama- 
tok^pia^* ^^^} ^^ ^^ 9xta<^ premium of three guineas; one on the 3 1st 
of July, and the other on the 7th of August, The ship 
sailed on the 24th of August, and was taken by a King's cut- 
ter on her way to Nantz. After her departure from Grates- 
end, tlie captain threw overboard all the papers he had receiv- 
ed from the custom-house a^ l^ondon. They had been obli- 
terated by the cu3.tom-house officers at Gravesend, and were 
no longer of any use. The ship was released by the Admiralty, 
but the goods were condemned. Th« plaintiffs had no con- 
nection or share in the ship. Such were the material facts of 
this case, as they were stated this day, by Lord Mansfield 
in his report, upon a rule to shew cause why there should not 
be a new trial. The cause had been tried at the last Sittings 
at Guildhall, and a verdict found for the plaiatifib. The 
grounds of the application for a new trial were two. 1. Tliat 
there was a fraud on the underwriters, the ship having been 
cleared out for Ostend, and yet never having been detigned for 
that place. 2.11iat^ as hostilities were dedared after die po- 



is made before 
thecommence- 
tnent of hoetiU- 
(ies, but when 
every body ex» 
pectt a war im- 
Biediately, the 
Jninred it not 
IxMmd to give 
the underwriter 
notice, though 
the fhip do not 
Mil tUl after the 
war 

and theunder- 
vn€h' is liable in 
<afe of MplU7i»— 
The courts in 
Ais country 
4o not take a(w 
tka of foreign 
fcvenatUwi. 
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]kj wafl signed, and before the ship sailed, the defendant 1 7^0 
ought to have had notice, that he might have excercised his ^ < ' "• 
discredon whether he would chuse for a peace, premium to p^"^^^^^^^ ^ 
niD the risk of capture. Besides the &cts above-mentioned, P^^kchk 
his Lordship stated, that the plaintiffs had produced evi- p ^^^^^^ 
dence to shew, that all ships going with goods of British ^^^ ^^^ 
jnanuiactnre to France dear out for Ostend without meaiH 
ing to go thither, and that this is universally understood by 
perK>ns concerned in that branch of commerce. The rea- 
son suggested for clearing out for Ostendj and afterwards 
making bills of lading as from that place, were, that the ' 

light-house duties are saved, which are payable when the 
voyage is known to be directly down the Channel, and that 
the French duties are less upon goods from Ostend, than 
from England. 

The Solicitor General, and Bowery for the plaintiffs— 
Dunning, and Davenport, for the defendant. 

For tne defendant, the fabrication of false and colourable 
papers, and the suppression of the true destination of the 
ship, were urged as circumstances of fraud, tending to mis- 
lead the underwriter, as to the voyage intended to be insured, 
and the nature of Uie risk. But the second objection was 
chiefly relied upon, and it was said, that it was the duty of 
the insured to have given the underwriter information, that 
the ship continued in tlie river after the proclamation. It >vas 
also contended, that in time of war, the exportation of 
enemy's property, even in neutral bottoms, was illegal, and 
that an insurance upon such goods was void. 

In answer to this, it was said, in tlie fir&t place, that there * 
was no compulsion, by the terms of the insurance, for the 
ship to go to Ostend. If her fixed destination as under- 
stood by the uiyierwriters, had been from England to 
Ostend, and from Ostend to Naniz, the policy would have 
been odierwise worded; and the course of tlie trade being 
notorious, the defendant could not be deceived or misled by 
her being cleared out for Ostend. As to the second ob« 
jection, the rupture with France was impending and ex- 
pected by all the world at the time when the policy was 
signed. The proclamation did not contain an interdiction of 
commerce between the two nations , the packets and mails 
jnssed regularly between Dover and Calais long afterwards* 
lliere was nothing illegal in exporting or insuring French [ 253 ] 
property in neutral bottoms after the proclamation, and the 
premium on such goods in neutrsd ships did not rise for a 
long time after the commencement of hostilities. If- the 
transaction had not been strictly legal, there were cases 
where the court had refused to grant a new trial on that ' 

TS ground " 
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ground when die objection was against the justice and con* 
science of the case (a). 

Lord Mansfield^ — ^This verdict is impeached upon two 
grounds. 1. It is said^ there was a fraud on the under- 
writers in clearing out tlie ship for Ostend^ when she was 
never intended to ^o thither. But I think there was no fraud 
on them, — ]ierhaps not on any body. What had been 
practiseii in tiiis case was proved to Ije the constant course 
of tlie trade^ and notoriously so to every body. The rea- 
son for clearin«r for Osteiid, and signin<y bills of lading as 
from thencf y did not fully appear. liut it was guessed at. 
Hie Fermiers Geueratix have tlie niaiiagement of the taxes 
in France, As we have laid a large duty on French goods, 
tlie French may have done the same on ours, and it may be 
the interest of the farmers to connive at the importation of 
FiUglhh commodities, and take Osiend duties, rather ihnn 
stop tlie trade, by exactii^ a tax which amounts to a pro- 
hibition. But, at any rate, this was no fraud in this couiitr}*. 
One nation does not take notice of the revenue laws of 
another [f 1] \^^\ With regard to the evasion of the light- 
house duties, the ship was not liable to coniiscatiou on tliut 
account [p 2]. Hie second objection is, that the policy wm 
made before, and the ship sailed after, the proclamation for 
reprisals. But every man in England and France, on tlie 1 7th 
of July ^ expected the immediate comnK^ncemeiit of a war. I 
will not say it was actually commenced ; but the ambassadors of 
both countries were recalled ; the Pallas and LicQrne were 
taken; die fleets at sea; and, as it appeared afterwards, 
waiting for each other to iight. It does not appear that the 
goods were French property [l]; an Englishman might be 

sending 



faj They cited Decrly v. the 
Ditchess of MazarinCf B. IL H. S jy. 
3. 2 Salk, 646. Smith v. Page, 3/. 
8 /r. 3. B. R. ibid, 6*44. SparJces v. 
Spiccr, B. R. H. 10 W. 3. 2 Salk. 
648 — S. V» recognized in Allen v. 
Peshall, C. B. M, IS Geo. 3. 2Blackst. 
•1177. <t^ Vide also Edmonson v. 
Machell, B. R. T. 27 Geo. 3. 2 Term 



[<t>] S. P. Boucher y. iMxvson, B. 
R. II. 8 Geo. '2. Canes Tvtfip. U. 
Hardw. 85. 89, 90. Itoiman v. John- 
son. B. R. T. 15 Geo. 3. Coup. 341. 
343. 

[l] It was assumed by the counsel 
for the defendant, from the names o( 
the persons in whom the interest wiis 
declared being French^ and from tbc 
condemnation at the Admiralty. 



[f l] S.P.per Lord Mansfield at Nisi 
Prius, in Levtr v. Fletcher^ Park, 
Jns, 237. 

[r 2] Q^, Whether this does not 



come within the cases where policies 
have been held void, the voyage bein» 
for illegal purposes, Marshall pn In* 
enranQCt 46%, 
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sending his goods to France in a neutral ship [f 3]. But it is ] 779, 
indifferent whether tliey were English or French. The risk v^v^ 
insured extends to all captures [2] [f 4], and as other un-, Planch a' 
derwriters signed at the same premiunt, after the proclama- against 
tion, it appears that the war risk wals in view when the de- 
fen(fant signed. Shall he avail himself of an event which en- 
creases the risky but which he had in contemplation when he 
nnderwrote the policy ? I am of opinion that diere should not 
be a new trial. 

The rule discharged [f 7^]. 



Fletcher* 
[ 254 ] 



[2] The description of the risk was 
in the u«ual nrinted form. 



[t 72] ride Henkfe v. the Royal Ex* 
change AissHrance Company^ Canc» 
1749. i Fez. 317* 



[ r 3 J But if it had appeared that 
tlic goods were the property of alien 
rnemies, the action could not have 
been supported ; Brandon v. Neshit 
ST. R. 23. in \vhich this was held to 
be a good plea to an action on a po- 
licy; and that a replication stating 
that the aliens were indebted to the 
agent (plaintiff) in more money, was 
no answer. In Bristow v. Towers y ib, 
^5. the same point was ruled, the 
facts beini; found upon a sp(»cial ver- 
dict, in an action where the plea was 
the general issue. But if a prisoner 
of war enters into a contract, he is 
not disabled from suin^ upon it while 
n^mainini; in that condition. R. in a 
case where the plaintiff was a subject 
of a state in amity, but was taken 
in hostility; rind semh. it would make 
no difference if he were alien enemy 
horn^ Spareuburgh v. Bannattfne, 1 
B, 4- P. 163. So, trading with the 
enemy is illegal, unless licenced by 
tlie king: and if the king by his 
licence imposes any conditions or re- 
strictions, thi*y must be observed, or 



the trading will not be protected. 
Vand^ck v! IFhitmore, 1 East^ 475* 
(and s<v Votts v. Bril, S T. R. 548). 
But licence to trade with alien enemy 
in certain godis^ protects the shipi 
and an action may bi* supported on 
policy of insurance on the ship, 
thou(;h the property of alien enemy, 
provided the plaintiff on the record is 
not pi>rsonally disabled to sue. Ken» 
ffhigion V. IngiiSf in error , 8 East^ 
273. 

[f 4] It has since been solemnly 
determined that no insurance, though 
made in time of peace, can protect 
against British capture. Furtado v. 
Rogers^ 1 B. 4* ^'* 19l« ^nd sec 
ace, Kellner v. Le Mesurier^ 4 Eati^ 
396* Ga»nba ▼. Le Mcsuriery ib, 40?. 
and Brandqn v. Curling, ib. 410. 
In which it was held, that capture by 
the King or bis co-belligerents is vir- 
tually excepte«l from every insurance; 
and that no indemnity for such cap* 
ture can he. obtained even- by ac* 
ticm brought after the restoration of 
peace. 
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Monday ]5.h 
Nov. 



Johnston and Another against Sutton. 



An assurance of H^HIS was an actiofi On a poUcj of insurance on goods on 
piltti?*prohibU. ^^^^ ^*® ship f^enuSy lost or not lost, <' at and from 

ed by the lawi '' LondoH to New York, Warranted to depart with convoy 
of thi, country u « from the channel for the voyag^ ra/" 

The cause was tried before IjDrd Mansfibld, at the last 
Sittings ziGuildhally and a verdict found for the plaintifis. The 
defendant obtained a rule to shew cause why there should not 
be a new trial, which carae on to be argued immediately after 
the foregoing case of Planche v. Fletcher. Tlie facts, upon 
his Lordship*s report, appeared these : The ship was cleared 
for Halifax and New lork. She had provisions on board^ 
which she had a licence to carry to New Yorkf under a provi- 
so in the prohibitory act of l6 Geo. 3. c. 5* But one half of 
the cargo, including the goods which were the subject of this 
policy, was not licensed, and was not calculated for the /fa/i- 
fax market, but for New York. There had been a prociama^ 
tion by Sir William Howe to allow the entry of uniicensed 
goods at New York, and though there were bonds usually 
given at the custom-house here, by which the captain engaged 
to carnr the goods to Halifax, those bonds were afterwards 
cancelled, on producing a certificate from an officer appointed 
for that purpose at New York, declaring, that they were 
landed there. The commander in chief had no authority 
under the act of parliament to issue such proclamation, or to 
permit the exportation of unlicensed goods. The Venus was 
taken in her passage to New York[\\ by zn American pri? 
vateer. 

' Dunning f and Peckham^ for the plaintifis^-^The Solicitor 
General f and Lee, for the defendant. 

On the part of the plaintiffs, it was contended, that a ver? 
diet agreeable to the justice and conscience of the case, al- 
though 



t 2^5 ] 



fa) Vide Lilly v. Ewery supra^ H. 
19 Geo. S.p.72. 

[1] The statute (§ 1.) prohibits all 
commerce with the province of New 
York, (amongst others,) and con- 
fiscates all ships and their cargoes 
which shall be found trading, or 
going to, or coming from trading \^ith 
them. Tiieii there is a proviso (§ 2.) 
•Incepting ships laden with provisions 



for the use of his Majesty's fleets or 
garrisons, or the iahabitauts of any 
town possessed by his Majesty's 
troops, provided the master shall pro- 
duce a licence, specifying the voyage, 
SfC. and the quantity and species of 
provisions; but by the same pro- 
viso fit is declared, that goods not 
licensed, found on board such ships, 
shall be forfeited. 
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Aough the trausacdon might not be strictly legale would not 
be set aside by the court. The cases cited on this point in 
Planchi v. Fletcher (z), were insisted upon, and a modem 
case of Burton v. Thompson (a), was also mentioned, in sup- 
port of the same doctrine. 

On the other side, it was said, that the plaintiff's counsel 
were so well convinced that the objection was fatal, that, they 
called for the cryer to nonsuit their clients, but the jury de- 
livered their verdict before he could be found. That there 
was no imputation on die defendant in making this defence^ 
because, on the face of the policy, it was lawful ; for Hceosed 
goods mij^t be legally carried to New York. He was to pre» 
sume that the goods insured were licensed. Tlie insurer has 
00 opportunity of seeing the clearances. 

Lord Mansfield,— The whole of tlie plaintiff's case 

![oe8 on an established practice, directly agamst an act of par* 
iament. If the defendant did not know that the goods were 
unlicensed, the objection is fair as between the parties. If ha 
did, he would not desei^ to be favoured. But, however that 
may be, it was illegal to send the goods to New York, and, in 
pari delicto, potior est conditio defendentis. It is impossible 
to bring this within the cases which have been cited, because 
here there was a direct contravention of the h^w of the land. 
«— As to the nonsuit, if it had been recorded, I should have 
set it aside, that the plaintiffs might not imagine themselves 
injured by 'the admission of their counsel. 

The rule made absolute [<t>]. 
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JouNaToir 

against 

SuTToir, 



(x) Supra^p. 253. Note (a), 
(a) B. R. M. 32 Geo. 2. 2 Burr. 



[<t>] Fide Delmadq v. Motteux, B* 
R. M. 25 Geo. 3 [?]• 



«fF 



[t] This case is reported in Park. 
Ins. 234. It decides that a voyage 
in breach of an embargo, laid on in 
time of war by the government of the 
country where the ship happens 
to be, is illegal, and cannot be the 
subject of iosurance. The same 



principle was admitted in Camden v. 
Anderson, 6 T. R. 723. and iB.dp 
P. 273. and in tVilson v. Marryat, 
8 T. R. 31. and 1 B 4* P. 430. where 
the illegality in question was a vio- 
lation of the charter of the East India 
Company, 
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T.i<'«iay, i6ii^ Lee agumjl White and Otlicrs. 




"••P'^^a^r' •^•j^ under the statute c»f 1 4r 2 Pldlip and iV/i/y, cap. 7- (a). A 
i*it^2*/^A. & ^i verdict was found for the plaintiff, but subject to the opinion 
f. 7. tr>m celling of the couit on a case wliich stated; — ^'Fhat Frame is an 
Jv?"notVifr'* ancient inarket-towo, but not a town corporate, nor having 
m rkct towns auv giiild, fraternity, or liberty ; that the plaintiif at the time 
Md l'wt'iiI''o|;en ?f fi^i'Jng *e goods in tlie declaration mentioned, did not 
fAir. inliabit in FronUf but was an inhabitant of tlie city of Here- 

^fordf carrying on the trade of a linen-draper there ; and that^ 
in tiie room in the declaration mentioned, in the toMn of 
Frome, and not in any open fair, he proffered to sell, by re- 
tail, the goods in the declaration mentioned, being part linen- 
cloth, part haberdashery, and die residue mercery wares^ not 
being of his own making [1]; that two of the defendants, 
being constables of Frotne, and tlie other defekidauts in 
their aid, entered the room, and seized and carried away the 
goods. 

Baft, for the plaintiff.— -Darenpor^, for the detendants. 
Bait having mentioned die case of Davis v. Leving, k- 
ported in f.,evlnz(b), (where upon a demurrer, it was ad- 
judged, that the inhabitants of one market-town might sell 
their goods by retail in another, and were not meant to W 
prohibited from so doing by the statute of Philip & Mari/^) 
Davenport admitted, that it was decisive; and tbe couit, 
without argument, declared themselves to be of that opi* 
nion, 

llie Postea to be delivered to the plaintiff. 

C^) §1,5. woollen cloth of the vendor's own 

[ I ] % § 5« ^^ the statute, there making, 
is an exception as to tbe linen or {bj B, R. 25 Car. 2. 2 Lev. Sp. 
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Janson and Another, Assignees of Burton, Tuesday, i6th 



a Bankrupt, againjl Willson. 



Not. 



THE defendant having obtained a judgment against Bui^on^ The drposiHoni 
levied on his effects to the amount of his debt, on the ^nk*nijSy°^ 
'i«5th ofJatuiCTy 1779« On the Q5th of February following, when ivoordrd 
a commission of bankruptcy issued against BurtoUy and he ^^"^1"^ ^ \ 
was found a bankrupt, on the evidence of Anne fVelk, then 41. areev;dence« 
his servant, who swore to several acts of bankruptcy on the *^^" ,^**J^^!|J 
7lh and 8th of Januan/. Before the sheriff had paid the xhc'pmut time 
money over to WiUsonii\\e assignees gave him notice not to ^heotheactrf 
(lart with it, staling to him, tliat an act of Imnkruptcy bad o^^m^Ztl, If* 
been committed before the execution of the writ of Jieri •peciecd thereto. 
facias. The siieriff applied for, and obtained, leave to pay the 
money into court, and the assignees having moved that it 
might be paid over to them, the court directed a feigiied 
issue to try, *' whether Burton became a bankrupt before 
'^ the 2oth day of Januarif 1779«" At the trial, the plain- 
tiffs proved, that jinne Wells was dead, and produced an 
office-copy of the record of her deposition, made according 
to the directions of tlie statute of 5 Geo.k. r.SO. §41. in 
order to shew, that Burton' had committed an act of bank- 
ruptcy before the (25th of January. It was objected, al the 
trial, that it was not the meaning of the statute , that the de- 
positions, when entered of record, should be evidence of the 
precise time of tlie party's becoming a bankrupt, but merely 
that he was so before the commission issued. Lord Mans- ^ 
FIELD, before whom the cause was tried at the last Sit- 
tings at Guildhall^ admitted the evidence; and a verdict was 
fonnd for the plaintiffs; but his Lorddiip saved the point; 
and the defendant, in the beginning of uiis term, obtained 
a rule to siiew caasc why the verdict should not be set aside. ^ 

^rhe case came on to be argued, tliis da^, by the Solicitor 
General, and Davenport, for the plauitiflB.-— jDnimiiig, and 
Erskitie, for the defendant. 

In support of the rule, it was aigued, that the purpose of 
the provision for making a record of the depositions is d^ 
clared, by the preamble, to be, to protect the titles of pur- 
chasers under commissions of bankrupt, which purpose is at- 
tained, if depositions so recorded are only admitted as evi- 
dence of every thii^ necessary to support the commission; 
and,, for tliat end, proof that there was an act of bankruptcy r 258 1 
before the commission issued, is sufliciant. If the mcM^ 
extensive construction were received, tlie effect, in numberless 
instances, would be to overturn^ instead of establtsbing titles 

uader 



ts» 



1779. 



Jansov 

against 

WiLJkSOH. 



CASES IN MICHAELMAS TERM 

under commissions. A man who has been in possession 
almost twenty years might lose his estate, in an ejectment, on 
this sort of evidence. When a commission is opened, die 
commissioners never inquire, or cross-examine the witness, 
as to the precise time of the bankruptcy, and therefore no 
precision on that point is to be looked for in the depositions; 
and Lord Hardwicke publicly approved of that method of 
proceeding, and said, that the commissioners ought not tW find 
the exact time, not thinking that within their province. 
When a statute encroaches on the general rules of law, by 
making that evidence which odierwise is not, it ou^^t to be 
construed strictly, and not carried beyond ^e purpose for 
which the innovation was introduced. 

On the other side, it was said, that the act of parliament 
was compulsory as to reading the depositions m evidence. 
The degree of credit a jury nngfat chuse to give to them wsi 
another question, lliey might be contradicted or disbelieved. 
The argument (rpm tfie manner in vriiich the preamble of the 
clause of the statute on which the pomt arose was worded, 
could have no weight. It specifies only the inconvenience to 
purchasors of meuuages, lands, tenementB, or her^diiammti: 
would it be contended, that purdiasora of pertdntd property 
could not avail themselves of the depositions, when recordea 
to prove their title i if those depositions are to be read in 
evidence, they niust be taken all together, aDd cannot be 
garbled, and part con9idered as admissible, part not Be- 
sides, ^e enacting part is general, and says, that copies of 
the record of depositions made up in the maimer Erected by 
the act, " shall and may be given in evidence to pro<ve such 
" commissions, and tlie bankruptcy of such person against 
'' whom such commission hath been or shall be awarded, or 
** other matters or things [l]." 

Lord 



[1] There is a remarkable inao* 
curacy^ in this section of 5 Geo, 2. c 
30. which was not mentioned on the 
present occasion. After prescribing 
the manner of entering the commis- 
sion, deposition, proceedings, and 
certificate of record, it says, that 
true copies, ^' signed and attested as 
kerinafter mentumsd^'- shall and may 
be given in evidence, but there is 
not in the subsequent part of the 



clause, nor of the act, any provision 
for attesting or signing the entries so 
made. It is only enacted that the 
Chancellor shall appoint a person 
who shall by himself or his deputy, 
by a writing under his or their hands, 
enter of record such commissions, 
4*c.— ^M. How the copy of the de* 
position in this case was attested and 
sliced? [w 1«] 



\y l] Peaki^s Law of Evidence, p, 
€7. '* On a liberal construction of 



'^ this act it might possibly be im- 
^* plied that power vras given to such 

efficer 
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Lord Mansfield, — ^At the trial, I had a -recollection 
that this question had come before the court upon some for- 
mer occasion, and that Sir Fletcher Norton had argued 
it, but I did not remember the event. The objection to the 
evidence seemed to me to have weight in this cause, where 
the only fact in issue is the time when the. bankruptcy took 

i}lace. I took the safest way. I admitted the evidence^ and 
eft the jury to judge of the weight of it, but saved the point 
for the opinion of the court. Upon consideration it seems 
dearly determined by the act of parliament itself. The wit* 
ness cannot tell his story before the commissioners, without 
faying when the act of tmnkruptcy was committed [f 2]. He 
must mention that^ naturally, and of course, and therefore 
is the more likely to speak the truth. In many cases its 
being an act of bankruptcy depends on the time. . The legis* 
lature considered the commissioners as indifferent persons, 
examining the witnesses with impartiality, and takii^ care of 
the interests of all parties. It is very common for the enact-' 
ing part of a statute to extend beyond the evils mentioned in 
the preamble, and the English lai^age doto not afford more 
general words than those used in the enacting part of this 
statute. It turns out that this very point was agitated in the 
case of Aldersonv. Temple (a)^ and, after consideration,. the 
court was unanimous, that the act is conclusive, and the de» 
positions admissible evidence to all purposes. 

WiLLES, andAsHHUKST, Jif5hc€5, of the same opimoD. 
BuLLER, Justice J — I have a note of Alderson y.'TempUp 
which mentions this point, and Mr. Davmport has lent me 
one of his, which isveiy accurate (6j. The court, atfirs^ 
were not aware of the words of the act, but afterwards, 
though there was no express decision, the audience were 
impressed with the idea that they were all clearly of the 
opinion just stated by his Lordship. The preamble of the 
act does not merely recite the inconvenience arising to pur- 
ehasors under a commission, but also those to vrfiidi the 
creditors of a bankrupt were exposed. Whatliord Habd- 

WICKB 



$S9 
17 79, 

Jansow 

against 

WiLLSOV. 



faj T. 8 Geo, 3, 4 Burr. 2235. of those reporters. 
Since reported, 1 Blackst. 660. But (Jb) Bullcrf Justice, read Daoet^ 
this point is not mentioned by cither port's note. 



'* to certify hit iniollment ; and then 
** his certificate would be sufficient 
^* evidence of the copy : but the safer 
^ way would certainly be, to prove 
^ it examined with the origina^lsOf" 



[f 2] In A. V. Erith, SEast. 539. the 
court held that hearsay, of the pa^ 
rents, although evidence of the Jaci 
of birth, was not admissible evidence 
of the place. 
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WiCKE said has been misunderstood. He was speakjng of 
_ ^ _ the adjudication by the commissioners, not of the deposr- 
Jansow tions, which must mention the time, so as to fix it after 
ft^inst the date of the pc'titioning creditor's debt, and before the 
WiLLsoN. issuing of the commission [2]. Some acts of bankruptcy do- 
[ 260 ] pend entirely on the time. Thus keeping house on a Sun- 

dajt/ cannot make a man a bankrupt It is uiini:r:esi»ar}% in 

this case, to determine, whether the dopositions might ha\-e 

been conti*adicted. 

Tlie rule discharged. 

[2] The Soiicitor General ^aifl, all who were creditors prior to tlie 

I^rd Hardu'ickrs rcnson for advising date of the commission tu prove thcir 

commissioners to find the bankruptcy debts, 
aonorully was, that they might allow 



Taeiday, 16th MACDOWALL agdlHSt pRASEIt, 

Ins repeienta- ^PHIS was an action upon a policy of insurance on the ship 

WM ii2ln.ye**'JIi *® " ^^^ ^'^ Hannah, from Hew York to Philit- 

nich a day and delphioJ* At toe tiuie M'hen the insurance was made, which 
}!r*S>di^ofh ^*' ^" London, on the SOthof January, the broker rcprc- 
^age, if It ^ sented the situation of the ship to the underwriter as follo\v.s : 
turn oat that ihc w ITjc Mary and Hannah, a tight vessel, sailed with se- 
wat nrprvsentcd! ** ^^^^ armed ships, and was seen safe in tlie Delaware on 
imi«n»iofltt«'n ** the Wth of December, by a ship which arrived at New 

day\ati?i^n^, " ^»^*-" !« ^ct, the vesscl was lost Oil ^Ae Q/A o/"Dec6MAer, 
the iniiuke ii bv running against a chevaux defrise, placed across the river. 
wak7stLe|K»ticv ^^ cause Came on to be tried before Lord Mansfiki.d, at 
void. ' the hist Sittings at Guildhall . The defence was founded on 

the misrepresentation as to tlie time when the ship was seen; 
and the representation and the day of tlie loss being proved, 
the jury found for the defendant. On Monday, the 8th of 
November, Dunning obtained a rule to shew cause, why 
there should not be a new trial, which came on to be ai^ucd 
this day. 

The Solicitor General, and Dunning, for the plaintiff. — 
Lee and Davenport, for the defendant. 

On the part of the plaintiff, the difference between a 
warranty and a representation was much enlarged upon. 
It was admitted, that the representation in tliis case was false 
in point of fact, though the insured, at the time, believed it 
to be true. It was also admittedj that a representation, if 
false, in a material point, annuls the contract. But it was 
contended, that the particular day when the ship had been 
seen in the Delaware was not material. That the meaning of 

die 



fl« 
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die representation wan to inform the underwriter, that tlie I779« 
»liip had got safe through two thinls of her voyage from s^*v>^^ 
\)!w lorky and beyond the reach of capturo. VVhat was Mac now* 
* jjtated as to diut material part was perfectly true, and that was a i.i, 

all tliat wa.H ni^cessary, as \vas decided in tlie cases on against 
the insurance of tiie Julius Camr (a). If the representa- Fiiaskr, 
. (iou had bcen^ that she had .been seen on tlie Sth or 9th in the * [ 26l ] 
DelfitCfue, it would have made no diiference in the premium, 
I'iiere aug/it have been circumstaHces which would have ren- 
diM'cd the day material, as a bad storm on the QAx or 10th ; 
Utt tliere was nolliiug of that sort hi this case. An hiten- 
tioual uiisrepresentution was not imputed to the insured, llie 
msiniier in which the mistake arose was 'this [1]: Hie captaiu 
mIio had met the ship said, that he had seen her ou the tiftli 
day after lier departure from New York, It seems a ship is 
said to sail from New York indiifereutly citlier when she sails 
from tlie quay at New York, or from Sandy Hook. \Vheii 
liu* ruptain mentioned her departure from New York, he 
Viiis understood to mean from Sandj/ Hook, and it was 
kiiuwu diat she hud sailed from thence on the 6th ; but it 
tiiiued out that he meant to speak of her departure from the 
ym/y, wiifc'h w^s some days before. ' 

i'or tlif detendaut, it wiis ui-gcd, that the materiality of 
die fact mi:>iepres4iiteii was before the jury, and tliat they had 
exercised their judgment upon it, and determined by their 
verdict, that it was material. 

Lord Manstikld, — The distinction between a warranty- * 
and a representation is perfectly well settleil. A reuresentalioa 
mast \h* fair and true, it should be true as to all ttiat the iii- 
sui id knows: and, iff he represent facts to the underwriter, 
without knowing tlic trurii, he takes the risk upon huuself[0']. 
liiU the diftereuce bctv«eeu the fact as it turns out, and as re« 
presented, must be material. The case of the Julius Camr 
\^'*iH very different from this. The ship, tliere, was only fitting 
out when tlie hisurauce was made. Nu guns nor men were 
put on board. It was only said wlmt was meant to be done, 
^nd what was done, though ditfcrent, was as advantageous, or 
more so, than what liad been represented. Tliere was no 
avideuce of actual fraud in the present case, and no question 
of that sort seemed to be maile. But there was a positive 
avermant, tluit the ship was seen in tlie Ddaware, on the 1 1th 
of December. The underwriter was deceived as to diat fact, 
and entered into the contract tmder that deception. There 

was 

(a) Patcwn v. E'j:er, ^c. iupra, p, C*^] So, j^ the? agent of the un- 

II. Note [3]. dcrwrilcr does >»o, his principal is liu- 

[1] This Mas stated from letters Lie. FitxhtrUrt^. Mather, n.R.M. 

wriiten from A>» York, but ^hich 20 Cr. 3. 1 Term Rep. l«. 
iiud not bci^n produced at the trial. 




against 
Frasee. 
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was no evidence at the trial when she was seen in the Deb* 
ware, or in what condition ; but, suppose the foct had been 
explained in the manner now suggested, why did the insured 
take upon him to compute the day of the mondi on which she 
had been seen? Why did he not mention exactly what his 
information was, and leave the underwriter to make the coin- 
putation i In insurances on ships at a great distance, tfaeit 
. being safe up to a certain day, is always considered as a very 
important circumstance. I am of opinion, that the represen- 
tation concerning the day was material. 

WiLLES, Justice, — ^Tliis is certainly only a representation; 
but, in an insurance on so short a voyage, it might have 
made a material difference whether the ship was known to be 
safe two days sooner or later. It ought to have been diewn, 
on tbe part of the plaintiff^ that it was not material, but there 
was no evidence that the ship was met on the gth, or any 
odier day. The materiality was proper for the consideration 
of the jury. 

AsHHijRST, Justice, — ^The distinction which the court has 
made in the cases on the Julius Cotsar, and some others, be- 
tween a representation and a warranty, is extremely just. 
There is no imputation of fraud in this case ; but the insured 
should have been more cautious. In the former cases the 
representation was of vriiat was mtended; here, it was of a fact, 
mted as having happened within the knowledge of th€ 
insured. He should have made the representation in the same 
words in which tlie infeUigence is said to have been communi- 
^ted to him. 

BuLLEB, Justice,*^We cannot say the difference of the day 
was not material. The safety of the ship is tfie most material 
fact of any, in cases of insurance. The plaintiff admits, that 
the place where she was met in safety was material. Why 
was not the time equally so ? There was no intentional deceit, 
and it is perhaps unfortunate that the insured made the mistake; 
but I thmk the verdict right; 

The rule discharged \<iy] 

[<I>] Vide Stewart v. Dunlap, Dom. Proc. 1785 [p]. 



(fJ See Barber v. Fletcher, and Shirley v. Wilkinson, infra, 305, 306. 
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Pritchard against Pugh. 



I7th Not. 



/\S Momiofy the 6th of November, Mingay had movedi itii not wtueA 
^ as of coune, to change the -venae from Middlesex to ^y^ Jj!| j[^ 
MwUgamerjfshirej on the usaal affidavit, that the cause of the ve&ne fioA 
action aroae there* The court however expressed consider- ipf^^jj^^ * 
able doubts, and* only granted a rule to shew cause, which or ^fis'l 
was argued on Tuesday the 17 th, by Daveiipart for the plain- 
tiff, and Mingay for the defendant. Mingay relied on die 
case of fVamingtam v. Thelwelly reported in Burrow (a). 
He read a manuscript note of that case lent him by Kenyonf 
who was counsel in it. There a similar rule was granted, and 
made absolute, but there was no opposition. 1 ne other cases 
cited in Waddington v. Thelweli were also mentioned, and 
BuLLER, Justice, read several of them from manuscript notes 
iu his possession. He said the doubt was to whom ihe writ 
of enquiry must be directed in case of judgment by default. 
The court desired the case to be mentioned again this day, 
but Davenport now produced an undertaking of the plain- 
to give material evidence in Middlesex, which rendered it 
unnecessary for the court to determine the question [1]. 

The rule discharged* 

* 

(a) T. 3 Geo. 3. 4 fiiirr. 2450. 9S2. The rule there was made abso- 

[l] In M. 15. Geo, 3. a similar mo- lute, but no cause was shewn agaiQst 

tioD came on in C. B. in the case of it, so that the point is still undecided 

Freeman v. Gzn^yn, reported in 2 Blackst^ [ 1 73}. 



[t 73] T. 9,9, Geo. 3. in a cause of 
/ Jones V. Thomas, a rule was obtained 
by Bower 9 to shew cause, why the ve* 
nuc should not be changed into Car^ 
martkenskirc; H. 9^. Geo. 3. in Jones 
V. Reest Le Blanc obtained a similar 
rule, to change the venue into Glamor" 
gensiirei and M. 95 Geo, 3. in TFtT- 
lans V. fVilUamSf a like rule was ob- 



tained by Douglas^ for changing the 
venue to Breconshirti but the fint and 
last never came on again, and that in 
Jones V. Bees was made absolute with- 
out opposition. C^ A similar rule, 
was afterwards obtained on the motioa 
of CaldecQtt in HiUs v. Meredith^ BS 
R. T. 95 Geo. 3* 
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17th >'ov. * 



An executor 
csiinot t)c sued 
in the court of 
«oiisaencc for 
the county of 



[264] 



AiLWAY against Burrows, Executor. 

'^pHIS Mas un action brought upon an apothecary's bill, 
•*- owing by tlie defendant's testator, in which die plsmttiff 
had a verdict for ^'1 5s. Pevkhnm^ some days ago, obtained 
a rule to shew cause, why the defendant should not have leave 
to suggest on die roll tliat he lived in Middlesex^ and that the 
debt was under 40 shillings. 

Da VENX'ORT now shewed cause^ and insisted, that it could 
not be meant that executors should be sued m the county 
court of conscience, lliat tlie legislature could not inteud 
to give to such a court an authority to enquire into the con- 
duct of executors, and take an account of assets. Uliat tlie 
jurisdiction is only given against persons who otct any debt to 
the plaintiff, and an executor is not in law considered as ortif^ 
his tcstator*s debts. 

Peckhamy on the other side, observed, tliat, in the establidi- 
oient of several courts of this sprt, tliere is an express excep> 
tion relative to testamentary questions (a), and, as there is 
none in the act of 2:] Geo> 2. c. ^3. [1], it was a fair inleieooe 
that no such exception was meant, lliat the expression of 
*^ orcing** is not to be found in that act, and is in the 
others (6). At any rate, the court would, (as they had done 
in a very late case of the saQie sort (r j, allow the >(iiggestion 
of the fact, leaving the consequence in point of law for sub- 
sequent consideration. 

Lord Mansfield, — ^The court will not permit tlie sug- 
gestion of a matter on Uie roll, unless it appear to be rele^ 
vant, and it could not be meant to give this court of coo- 
science a jurisdiction over executors. If there is no ex- 
press exce[>tion, there is one implied from the nature and reason 
of the thing, 

llie rule discharged (d). 

but such as won so, to thdold common- 
hiw cduiuy court, and the new court 
can hold plea of no action, cause, or 
suit, exiTpt such as were within tht 
old jurisdicti<i>n, S 4. 

CLJ As ill 3 Jac. I.e. 15. and 23 
Geo, 2. c. 30. 

fvj U'ost V. Wyburd, wpra, p. 24fi. 

(d) i'idc supra Wootifif v. Clout' 
man^ p, 244. JVase v. IVyburd^ p, 
246". and WiltshiTt t. Lloyd^ inj'ra^ 
3S1. 



faj Vide 3 Jac.l. c 15. ^ 6. (cited 
WprOf p. *24,3) and 23 Ceo, 2. c. 30. 
§ 20. 

[ 1 ] The nnl} excerption in this sta- 
tute, when the di rendani li\e^ hiMid* 
dlcsex and w iiabfc to be sumwoned to 
the court, is in cases where the " judge 
** shall certify in open court on the 
" back of the record; that I. thefree<r 
" hold, or 2. the tilio to the plaintitl's 
^* land, or 3. an act of bunkruptcy, 
** principally came in question." § 1<). 
—None are liable ^ to be summoned 
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GooDRioHT, Lessee ot Docking, and two JJ^^'^* 
Others againjl Dunham and Another. 

nnHIS waa an gectment^ tried before Skynner, Chief J^*hJd^o'tii« 
^ Barony at the last Assizes for Norfolk^ when a case was ttttato/i ion for 
reserved for the opinion of the court, which, (as far as was Ij**'?"**^'^'^*^ 
material,) was as follows: Thomat Laming^ being entitled to chiidrra an?'^* 
a reinain<ier in fee, in the premises in question, expectant on \^*^ ^*^^» ^^ 



in case the son 



the death of jinn Buherj tenant for life, by a codicil to his die without is>a* 
will, devised them, in the foUowii^ words: — *^ I give my ihcntotheterti- 
'' messuage, &c. (describing the premises,) to my son Jeffrey ten (thLnt^lm) 




Ighe 
" tmdaushtmaf^theirhein,emiallytolbedivi£d be- S^^h"^^ 
^ tween them. — The testator died m the hfe-tune of jlnn lemainden in 
Bulvety having left the said J^rey his only son and heir at {^' *£? thH^ 
law, who, after die death of Ann Bulver, entered upgn the nanttor itfeban 
premiaes, aifid suffered a recovery thereof, to the use of him- **'^I" ^^' ^ 
self in fee, and afterwards conveyed them to the defendants. ^ ^ 
He died in 1778^ without having ever had any issue. Two 
of die -^lessors of the plaintiff were die two daughters of 
Tkomas Lamingf mentioned in the codicil to his will, and the 
the diird was a pefvon to whom they had, in 1776, conveyed 
their interest expectant on the death of their brother. 

The case was argued, on Tneidayy the l6th of November, 
by Le Bhmcy for the plaintiff, and Lee, for the defendants. 

Hie court desired Lee to begin. 

He aigued, that, wherever a freehold estate is first limited, 
sufficient to support the subsequent limitations as remainders^ 
Aey shall never be considered as executory devises (a)'[<&]. 
,Het^, the estate given to J^rey was for life, and the limita* 
tation to his children and thdr heirs was clearly a contingent 
remainder in lee. The remainder over must, therefore, of 
necessity, be contingent also, because there caunot be a vested 
remainder after a Imitation in fee (h). Luddin^ton y.Kime 
(c), is wo dhrectly in point as not to be distingmshable fhom 
the present case. The devise there was to A. for life, without 
impeachm^t of waste; and in case he should have any issue* 
male, dien to' such issue-male, and his heirs for ever; and 

if 

ia) Fur^Qg v. Rogers, 2 Saund. 388. (h) Vide 10 Co. 85. 

[«>] WeaUky.Lessee ofManUy^w. (c) C. B. £. 9 W. 3. \ Ld.EoM 
Bosrille, B. R. E. 9 GeQ. 2. Ca. Temp. 203. I Salk. 224. 3 In?. 431. 
Ld. Hardvi. 258, 259. 

Vol. I. U 
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1779. i^ he should die widiout issue-male, then to JB. and hisheiis 

\^,^y^j for ever. A. entered, suffered a common recoveiy, and died 
GooDftiOHT without issue; and4t was held, that the two remainders over 

against after A*b life-estate were concurrent [f 74], contingent re- 
DUNHAM, mainders in fee, and both barred by the recovery. Though 
it seems very clear that J^rey took only an estate for life, 
yet it will answer the purpose of the defendants equally well 
to consider him as havmg taken an estate-tail, becausfe, in that 
4 case, there can be no doubt but the recovery barved all subse- 

quent remainders. Doe, Lessei of Browne, v. Holme if 
ijongmirt(d), u another case almost exactly in point. An 
estate, was there left to the testators's son for life, with im- 
peachment of waste, and, after his decease, unto the h^rs-male 

f t66 ] ^^ female lawfully to be begotten of the body of liis said son, 
they poyiBg out of the same, a sum of <£400, ^c. which if 
they did not pay within a limited time, then the estate to go to 
his daughter and her heirs, till the said legacies should be 
raised out of die rents and meme profits, and, when that 
should be done, to return to the heir-male or female lawfaHy 
begotten by his said son, and to Us or her heirs for exier; 
but, ftf hi$ said son should die leawngm issue, men to Us 
said (fancier, and hb heirs for ever. The son entered, and 
suffered a recovery, and died, without ever havii^ had any 
issue. The daughter, upon his death, brou^t an ejectment, 
but die court of Common Pleas held clearly, that her inteiest, 
audcunque viA, was barred, being a contingent remainder in 
tee limited aftar a prior contmgent remainder in fee 

Le Blanc said, he took it to be admitted, that the estate feQ 
Jeffrey was only an estate for life, and contended, that the 
limitation to his children was only in tail, and therefore the 
remainder over, bdng.to persons in esse, was vested, and, of 
course, not destroyed by a recovery suffered by a mere tesant 
for lifei At least the question was still open;, for, in the 
two cases relied on, on the other side, the words by which 
the intermediate estate was limited, were different from those 
in die present will. In Luddingion v. Ktme, the expresmn 
^'for evef^' is super-added, wmch is a stron|( indication of 
the intent to s^lve a fee-sim'ple. In Doe v. Holme, tiiere is 
the same expression, and the estate limited is charged with 
the payment of a large sum of money, which is a circum- 
stance that has always weighed considerably in qaestioos 
whether the estate intefuled was for life, in tail, or in fee. 
In a will, it is not of course that the word ^* heirs** dxsli 
carry an estate in fee-simple. If subsequent expressioas 
manifest an mtention only to give an estate-tail, me court 

will 

[t 7*] f^ide infra, p. 505, Note. 3 Jf^ils. 237. 241. Sinioe reported, 2. 

CdJ C B. r. n 4- M. 12 Geo. 3. Blackst. 777. 
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Mlf lay hold of them {iOq^ Now,, here, the daughters w^ Hl^Ji 

collateral-^beirs to their btother*t ebUdreii; if^ therefore, the* i-^-v-w 

CasCatorhad meant that ibe 'estate to die hrothe^'a childraa QooDniGiir* 

should be a fee-simple, tl)e limitation over would be nugatory^ against 

aad without au^ meaiuAgii beoouse the beirs of the children DvNaAi(4 

couldiueyer be exhaasled wfaHe thedaughtets or their heir* 

continued to exist. Hiere. are many cases of diis sort, where^ 

a iimitatioii to heirs has been i-eatrained to heirs of the bodu, 

nhen the limitation over has been to a collateral heir of the. 

jietson aomed in tba prior^ limitoCioa. Thus, in WelA v. 

Hearing (a), the limitalion was to the testator's son, and^ 

if the teitator^s three daa^hters should oterHoe their bra(her^ 

and his heirs, thett to tfaeni ; and the daughters being collateral [ ^$7 1 

heirs 10 Ae sdny the words '^ his heirs'* were restrained to 

heirs rf this bodif HJ. 

Lord MAMSFi£LD|r-^In that case, the court put the only 
pofliibte construction on the words. The daughters coitM 
not otttlive the son's collateral heirs^ and therefore it waa ne^ 
ceMry A^rt to restrain th^ aeose.. But here the words ar« 
tefy dmrent; the limitation over la not ^ if th^ dai^htera 
^ surme the song's children and their heirs,*' but '^ If th0 
" son (Be without issue/' 

Lei, in veply, admitted the general daetrincl, that adbssi^ 
qaenc >tbrd8i, iodioating an intent to gite an ctftat^tail^ will 
restrain the aense. of the word '^ heirSf" in a wiU, but in«i 
Msted, thslt here the intention was clear the other way. He 
aaid^ if the trorda had been, ** and if thou children^' (i. e^ 
of the son) '^ should die without issue/' the case would hliw 
been widiiii the rule menfioned by Le Blancy and like the 
case of Doe, lessee of Barnard, 4r another v. Reason, {a\ 
where, after an estate to the testator^s niece for life, tfiere 
Was a limitation to such bsue of the ni^e as .should be living 
at her death, and to the heirs of such issuer but which waa 

followed^ 

[<t>] And this in the case of a f^J B. R. H, 14 Jac. 1. CfV.Jac. 

grant, .as well &^ of a will. '^ Come 415. ^ 

" mettOHS qu^ Jeo donneterre^L vousei [l] Ftcfe also Tyte y. Willis^ Cam 

'^ a vos heirs a toujours ai le primes temp. Talb, 1 . Nottingham v. Jennings, 

*• der/ttit, et puisjeo di oultre et si 1 P. WtU, 23. Parker y. Tiacket^ S 

'^ coatingat que vous deviez sans heir Le%>. 70. Attom^'Generat v. OiU, 

** de* votre corps, ii remaine a un 2 JP. ff^Ul. 369* Tiilmrgk v. JSar^c^, 

^' autre, en cest cos U ley entendra per I Vez. 89 [t 75]. 
'^ k si contingatt que votre estat es$' (aj B, n.T.il%Sf 29G^*2.ci^ 

" estQ$ taiL" 19 Hen. 6. 74. JS. at large in 3 ff^Ul. ^44. 



[i 74) MfH-gm r. Griffith, B. R.B. IS Geo. 9. C«m.tS^ 
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m9* folkrwec^ not only by the words, '' in eon my niece JM^ 

v^^^^,^^^ '' ^ without isme of her body then lioingy* bat also hj 
600D RIGHT tli^se wordsy ^ or in ease all such issue snail die without 

against " twiK." 
DuKii AM. The court took till this day to eovMetf Lord Mansfibld 
observing that the case must be determined exactly m the 
•ame manner as if Jeffrey had had children. 
* Uis Lordship nbw delivered the opinion of the coort u 

follows : 

Lard Mansfield^ — Neither aide thought it could be 
maintained that Jtffreg took an estatootaS. The words, 
'' and iu case he dies without issue,** being tacked to the 
preceding clause, must mean the same thing as ** and in 
^* case he dies without chUdren"* [v. I}, Bat, for the de* 
fendants, it was contended^ that both. the limitationa over 
were contingent remainders in fee; and, for the plaintiif, that 
the first was a contii^ent reminder in tail, and the second a 
vested remainder in fee [f 2], None of ua have a doubt but 
that both are contingent remainders. There are no exiMrea* 

[ 268 ] sions to restrain the sense of the word '^ heirs*' in the limi- 
tation to J^rey^s children. If Jeffrey had children, the tea* 
tator meant to give them an estate in fee. Upon the con* 
tingency of his not having any he meant the estate to go 
immednitely to his daughters in fee. The word ** Aetrt* 
in the limitations over to the daughters, certainly does not 
mean ** heirs of tlu body,** and we cannot give the aame 
words two diflf^^nent senses, in different parts of the same 
will [1]. 
The Postea to be delivered to the defendants [f 76] [f S]. 

fl] In TFebb v. Hearing, the word v. Shenton, B. R. H* 16 Geo. 3. Omy. 

^ neirs,'' did not occur in the last li- 4l0. Doe^ Lessee of Hanson^ v. Fytdts, 

nutation. B. il., T. 18 Qco. 3. Cowp. 833. 

[t76] Vide Denn, Lessee o/Geering^ 



[r 1] So in Doe v. CoHis, 4 T. R, such shares, manner, and form as A. 

S94. the word *' issued' was held a should appoint, and in default of ap- 

word of purchase, and not a word of pointment to all tbecAi^roi of A. and 

limitation, in order to elTectuate the their heirs» as tenants in common, ui<L 

devisor's intention. See al^o Leiois v. m default of such issue, then over,*' 

Waters, 6 East, 336. In Scale v. Bar* (A. dying without appointment) gave 

ter, 2B, Sf F. 485. the words '*^ and a fee to A's only child : the word 

'^ his children lawfully to be begotten" issue, referring, as here, to cAt/tfren« 

were held words of limitation, and to And see Robinsom v. Grey, 9 East, 1^ " 

jgive an estate tail. In The King v. [r 2] If the preceding estftte be less 

the Marquis of Stafford, J East, 521. than a fee, the subsequent remain* 

the court held a devise *' to A. for der will vest. Fide Feame Cant, RcMf. 

life, remaii^er to preserve, &c. re-' 341. 

«iainder to the issue of A's bodyi in [f 3] la Doe v. PerryUj^ ST.tU 

48^ 
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^IMOND and Another against Boyt^ell. mSS?y* 

npHIS tction was brought agaiint an underwriter, for a re- Oa tn iownnot 
-■• turn of premium. The material part of the policy wa^ JhiS^'^J^ **^ 
in diese words : " At and from any port or ports in Grenada board a ccttua 
'^ to London, oh any ship or ships that shall sail on or ber pan af^l^m. 
^ tweoi the first of May and the first of August 1778, at mimn, **^udti 
^ eighteen guineas per cent- to return £Bi>er eent. if saik H SJ^J^h 
^ from any of the fVest^ India islands, wiin convoy for the —the amvai or 
** voyage (a) J and arrives.** At the bottom there was a J^Jt**,J[5** 
written declaration^ that the 4K>licy was, ** on sugars, (the theiluu ntum it 
" muscavado valued at ^£0 per ho^head,^ for accdunt of jj** F^ ^ 
^ L. Q. being on die first sugars which shall be shipped for iiiai^d,^tbM^ 
•* that account." The ship, tlie Hankey, sailed, with convoy, there ihooidu 
within the time limited, having on board fifty-one bedheads roSrfSrffx 
of muscovado sugar belongfaig to X. Q, She arrived safe in 
the Downs, where the convoy left her; convoy never coming 
farther, and indeed seldom ^yond Portsmouth. After she had 
parted with convoy, she struck on a bank called the Pan Sand, 
at Margate, and eleven of the fifty-one casks of sugar were 
washed over-board, and {h» rest damaged. The dbip wa% 
afterwards, ^ ot off die bank, and proceeding up the River, 
arrived safe m the port of London, and was reported at tlw 
ciistonhJiouse. Ine sugars saved were taken out at Margate^ 

an^ 

faj Supra^ LUltf v. Ewer, H. 19 Oeo. 3. p. 7^* 



484. The authority of this case was devise was of all testator's estates to 

recognized; and there under a deviie A. and the issue of her body as te* 

to B. the wife of A. for life, remain- nants in common, but in default of 

der to trustees to preserve, &c. re- such issue, or if, being such, they 

msLidtrtoallandeverytheciildrenqf should die under twenty-one^ and 

ji, Sf B' Mui their heirs for ever, to l^e without leaving issue of their bodies^ 

divided among thcin equally, anii if ]then over; it was held that the estate 

one child only, to Jthat child and his, limited to the chidre^ was a contin* 

or her heirs for 9vpr» and for drfault gent remainder in fee; and conse* 

of such issue, remainder over, A. & B. quently that all the limitations subse* 

having no children at the death of the quent to A's life estate were contin* 

deyisor, it was held that the estate li- gent, and destroyed by a recoveiy 

mited to their children was 'a contin- suffered by A. The same construe* 

gent remainder in fee, becoming vested tion was put on the Wme will ia 

ait the birth of each child. So, in BurnsaU v. JDmy, iJB. 4* P. 315. 
Doe V. BurnsaU, 6T.H. 30, where the 
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1 77d> ^^^f ^^ undergoing a sort of cure, by a person sent from 
town for that purpose, they were carried to London in other 
vessels ; and the forty hogsheads being sold, produced £SAXf 
instead of £S00f which was their valuation in the policy 
Hie defendant had paid into court the vahie of die sugars 
lost, and a return of £B per cent, on ^340. The plaintifis 
insiirted, that they were entitled to have dg^t wer £ent. also 
vetumed on the wlued price of die eleven hogsheads of sugar 
^hicb were lost, and on the diffenanoe. between what the ra» 
maining forty hogsheads produced, and their, valiied price. 
The cause was tried before Lord Mansfield, at Guildhall, 
ftt the Sittings after last THnity Term (b)^ when a verdict 
was found for the plaintifis, to the amount of their demand. 
On Monday the Bdi of November^ Bearcrofi obtained a rule 
to shew cause, v/hy diere should not be a new trials which 
was argued this day. 

' The Solicitor General, Dunning, and Douglasy for the 
fdaintiffs, — Bearcrofi, Lee, and Davenport, for the defend- 
ant. 

For the plaintiffs, it was insisted, as at the triad, that the 
word ^ arrives^ applied only to the arrival of the ship. That, 
in piJicies ef this sort, the intention is, that the underwriters 
ahall take the war risk upon themselves, but that, if the ve«el 
is protected by convoy from that risk, and actually arrivesi 
ihey shall then return as much of the premium as was meant 
to cover it. ' lliat this is^ more advantageous for them, than 
When they receive the short or peace premium, and the insured 
^varrants a departure with convoy, and runs the hazard of cap- 
lures; because, in such cases, the underwriters must pay the 
whole loss, for a short premimn, if the ship sail with convoy, 
although bhc ahould founder as soon as she gets out of the 
harbour ; whereas, on a policy like the present, by the addition 
of the condition of arriving, they keep die long premium, un- 
less two events happen ; 1. that of the stiip sailing with ooi^ 
voy, 2. her arrival. The additional premium therefore of 
eight per cent, having been given upon the whole valued 
amount of the sixty-one hogsheads, to be retained only in case 
the ship should not sail with convoy, or should (lot arrive^^ the 
whole ought, from the words, as well as meaning of the con* 
4ract, to be returned, since both those events happened. — (It 
was suggested, tbat^ after the return of the £S per cent, the 
underwriters would be great gainers, for that the peace pre- 
Wuni from Grenada in summer, is only two, and in winter, 
three giiin^s).*— It could never be i|[ieant, by the word ** arr 
mez^ that all the foods should arrive ju a sound state, be- 
cause it is imposiiUe in eo long a voyage that aomi^ propor^ 



(h) Tkursd^, 17th July 1775. 
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tion, greater or less, shouM not be lost, or damaged. The 
very use of llie word m the siqgulaf aumber shewed die 
gaieral uBderstanding that it was meaat to afSfJy to the 
ship. 

On the odier side, it was contended, that the return of pre- 
mium to which the plaintiffs were entitled, could, at moat, 
aoly be on die smn produced bjr the sugars which had actually 
4xmie to London. The words in the policy must be applied 
to die subject-matter of the insurance, which, in this case, 
was on gooids^ not on the Mip, and therefore the condition ^{ 
airival apfriied to diem'. They had not all arrived at London, 
aor way part of them in the vessel in which they had sailed 
from (hftnoda; so that the defendant mig^t here have fairly 
contended, that, as the second brandi of the condition had not 
been performed, he waa-not liable to make any return. , How- 
ever, eight /wr.ces^. on ttie produce of the si^ar which was 
aobolly brought to London had been paid into court ; but if 
it were to be held, that the defendant must pay the valued 
amonnt of die sugars lost, and the balance between the vljned 
price and actual produce of the sugars saved, and also retnan 
&!^tper centp opon the whole, the insured would be gainers 
considerably by .the loss. This would be clear u[)on c<HQ8ider- 
iag that, in calculating the value in a valued pol^> the luer- 
clmnt includes die full premium of insurance. "Ilie £2Q at 
which e^ch hogshead of sugar was value!d in this case cooi- 
prehended, o^ar and above the value of the sugar, an addition 
at the rate -of eighteen guineas j7er cent, upon tbitt value [IJ. 
If therefore the insured were lo be paid £90 for each hogs« 
head of sqgar lost, and also.eight ftr cent. mat% as a return 
of premium, they would get jfd per cent, more by the loss of 
the sugal* than they would bave gut by it if it bad arrived. But 
this would be contrary to the nature of insurance, which ii a 
mere contract of indemnity^ not of profit. 

Lord.MAN8PiBLD,--«liie antient form of a policy of in* 
surance, which is still retabed, is, in itself, very inaccurate^ 
hnt length of time, and a variety of discussions and decisions, 
have reduced it to-a certainty. It is amazing when additional [ ^71 j 
dausea are introduced, that the mercliants do not take some ad* 
vice in iiraming them, or bestow more consideration upon thein 
themselves. I do not recollect an addition made which has 
not created doubts on tli^ construction of it. Here a word 
or two more would have rendered the whole perfectly clear. 
However I have no doubt how we must construe this policy* 
Dangers of the sea are the same in time of peace and of war, 
but war introduces hawrds of another sort^ dependii^ on a 

variety 

« 

[13 The whole argument turned practice but was not supported by any 
upcm thift suggestion, which was said proof, in this Case, 
to be founded on the acknowledged 

U4 
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variety of rirciimstances; some known, others not, for which 
an additiona] premhim must be paid. Those hazards are di- 
minished bj the protection of oonvoyi and if the insured will 
warrant a departing with convoy, there is a diminution 
of die additional premium. If the insured will not warrant 
a departure widi convoy, he pays the fiiU premium, and in 
that case the underwriter says^ " If it turn out diat the 
'^^ship departs with convoy, I will return, part of tbepre^ 
** mium." But a idiip may sail with convoy and be separated 
from it by a storm, or other accident, in a dav or two^ and 
lose its protection. On a warranty to sail with convoy, that 
M'ould (a) not be a breadi of the condition; but, to guard 
against diat risk, the insured adds, in policies of the present 
sort, ** the ship must not only sail with convov, but she must 
** arrive^ to entitle you to the return." The words '''«fM{ 
crrivti* do not mean that the ship shall arrive in the company 
oi the convoy, but only that she herself shall arrive. If she 
does, that shews either that she had convoy the whole way 
or did not want it. But, in the stipulatioh for the return of 
premium, no regard is had by the parties to the ooodition of 
the goods on the arrival of the ship. Tie construction con- 
tended for by the defendant, is adding a comment longer than 
the text* If it had been meant that no return should be 
made unless all the goods arrived srfe, they would have said, 
*' if the ship arnve rmth all the goods!' or ^'tafefy with aU 
the good^** The total or partial loss of the goods was die 
subject of the indemnity, and must be paid for by the under^ 
writer. But, as to the return of the additional premium, 
whether die goods arrive safe or not, makes no part ^f the 
question. The single principle whidi must f ovem is^ that 
in the events wliich have happened, the war*risk has been 
rated too high. • r 

'WiLLEs, and Ashhvrst, JusiiceSf of the same opinion. 

BuLLEB, Jvstictf^ am of the same opinion. The 
question is for the decision of the courts not of a juiy, 
smce it arises on the constniction of a written instrument 
What gives rise to an increase of the premium i Tlie danger 
of capture. When that danger is diminished, the co»* 
Struction must be, that there shall be a proportional return 
of premium. 

The rule discharged I^f]. 

(fl) Vide svproj JJUy v. Ewfr, p. 72^ 73. 



[f3 In Aptilar v. Rodgers^ 7 T. R. 
421. the present case was referred to 
as a leading case of established au- 
thority: anditwas there decided oni^n 
insurance on freight, that the assiired 
WftJi entitled to a return of premium 



on the arrival of* the ship at ber 
destined port; though she bad first 
been captured, and recaptured^ and 
taken into another Britisli port, 
and the salvage paid by the under* 
writers; But se^nb. gl^er^ if Ifae des- 
tined 
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HoTHAM and two Others against the East- V^^' '^ 

India Company. 



npHE ship Yorhf of which two of the plaintifik were part- ifcmacofeMiii 
•*■ owners, and the third captain, had been freighted by a H^'a^inirt 
charter-part^ between them and the EAtst-Ifidia Company y oh in conaideratioa 
a voyage from London to • India and back to London. On S[c*o(S?priJ^ 
her return home she met widi a mo6t uuoommooly violent the ■tipabted 
storm, oiF Margate, yvher^ she was stranded, on the first HtSSHj"*^"* 
of Januaty 1779^ Atid swik odder water* "By this mis- formed, and ac- 
fortune^* grat Dvt of har cJurgo (beii^ sah-petre) was Xt/iSX 
lost; toe prmcipal part of* what remained, . which consisted be sued for ihe 
chiefly of pepper, was greedy damaged by the sea^water, «r»*?of*^*^ 

>liane« 



but was got out of the ship, by persons aent down by the nnn-compn 
Company y and brought to town in other vessels, where a '^''*'» ^^ *'*'^* 
jNurticular process was employed^ at a great expesce to die 4»^JuVreighi. 
Company, to restore it, in some degree, and render \i mar- «■ ^ **p« «"»- 
Icetable. The ship, after being in a great measure atdoaded^ tinviththe^^ 
was, with much difficulty raised out of the watery and ar- J«^ Company 
rived in the port of London^ widi a sfnaD part of die caiigo ^le'for^^^i^ 
<tiU reniaining on board, ^fhe plaindflb insisted, that she or iMr,occasi<m. 
had arrived at her port of dischai^e, and had' performed her qJ^.^^^^ 
^^ge within the meaning of the charter-party, and that, w^^ilnthMe 
notwidMtanding the misfortune which had happened, and die ^^['£1^^ ' 
1(W8 of part, and the damage done to the rest, of die cargo, from negUfenee 
diey were entided to be pud the freight of the soods saved, jJjJSSM'iSL* 
and die demurrage. The defendants contended; Fint, that in tte ship. 
the events which had happened, they were discharged from 
the payment of any freight, or demurrage; Secondly, that 
if they were liable for freight and demurrage, yet, by cer- 
tain clauses in thB charter-party, they were entided to de» 
duct therefrom the value of the goods lost ; the loss upon 
diose which were saved in a damaged state; and the ex- 
pences they bad been put to in getting those damaged goods 

to 



tincd port had been neutral, and the 
ship had been taken thither by an ene- 
my after capture ^ because that would 
not have been an arrival tn the course 
fifkw voyage. 

In another case, where the ship 
arrtvfld, and was unloading several 
days, when she was captiircd in port. 



and the underwriters on goods wef« 
liable tor a total loss, Sir J. Mans- 
field, C. J. at Nm PriiUt held, on 
the authority of the present Case, that 
the assured were also entitled to ths 
return of premium. Horncasttt v* 
Hatoorthf 2 Monk, on In$. 674* 
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1779* ^ London and rendering them marketable. A commoo 

^^.^^ action of covenant was at first brought on the diarter-party, 

HoTHAM ^^ which the defendants pleaded; but afterwards both parties 

' against consented to try the questions in dispute between them m four 

The Ea^t- different feigned issdesy which were as fbUows : 

IvdiaCom- !• Whether the plsdntiflb were, or were not^ entitled to 

FAVT. anj and what freight or demurrage in respect of the ship and 

TOjage in the charter-ttiity mmtiotied i 

2. Whether the plaintiffs were liable to pay or attow to 

the defiendants any sum or siuns of money in respect of the 

^goods and merchandizes which had .beea8h^>ped on board the 

aakl shi^ andwbich had been hti, or not debverod to the 

«^ defeodanta on her arr'^val in EngUnd?. 

S. Whedier die plaintift ^ere liable to pay «r s3law, 

tfe. in respect of a certain ^piantily of pep^ wbick had 

.been shipped, ^c. and which had befn prejiftdiced, wet^ and 

^ dMnaified, .before die arri%tal of the ship at jLom^an 'f 

^ " . ).. 4. Wlielhcr the plaintiffs ought to pay or make satiafnGlkin 

to th^ defendants^ ket the expenoca they weseat, in anviog 
and i>ru|giqg to Londnu tferkain .goods and- merchandiaeii 
which wttna tekea out of tthe:^p wben she was stmoded, or 
, bthisrNviiie concerning) the said ^^oods ? 
• 'jHieseisauesoamQiM] to be toed, before L.ordMA!«9Fiai.n, 
ti.GuiUhaUt,»H fbo Sittings after lastl/Vtiitly Ter»^ 
n. lliefe.iraFe.twoffUMUds in the chaster-party oa which the 
idafenoe ofci l^dj^t wue yfas^ foandedi viz. 

il . .^^ And as toucUng .the height te.be paidot allowed by 
^ die Qm^nuf it is aghBed,tifaid. 4ie Xompanjr cDvemnt 
" with the said part-o^ ners^> diat:die Company shaU^and 
will, in ca$e nnd upon co9tdiii$fi[tkat the iidp ftrfoimn ker 
voyage and arrives at Loudon in^fety^* and idiesaid part- 
** owners and masters do perfoonl die covenants on their 
^' party and not othtmiu^ wall. and truly pny and allow the 
" freight herein mentioned (^<3f)t" 

2. '^ It is hereby agreed,* that in case the. sUp idoes not 

arrive in safety in the river Thames^ and there make a 

right delivery of the whole and entire carga and lading on 

'^ board the said ship as aforesaid, the Company shall not lie 

*' liable to pay any of the sums of money herein before 

" agreed to be paid for freight and demurrage, nor subject 

" to any demands of tlie said part-owners or master on ao 

*' count of the said ship's earnings in freight, voyages for 

'' the Company, or on account of any other empioyment, 

r ^'Ti 1 *' ^^y ^^^^^ '^^> usage, practioe, or custom, notwithstandiiig 

The following clause was the foundation of die defence on 
die second issue. 

« And 

CaJ P. 8 of the printed form of the fbj Ibid. p. 11. 
East India Company\ charter-parties. 
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** Andy if any of the hcnneward-bound cargo shall be ]770. 
*' lost or undelivered into the said Company s warehoioes at %^,^v«o 
^ the said ship's arrival in Emland, (except that no such Horn a k 
'< payment shall be made if were happens an utter ine- against 
^' vitable loss of ship and cargo^ nor shall any other payment 'f Hc'East* 
" be made for such goods as shall necessarily perish or be Ivbia Com* 
'^ cast into tl&e sea for the preservation of the diipand cai^go, ^akt« 
*^ tlian by an average to be borne by shipy freight, demurrage, 
'' and cargo,) the part-owners, and master^ sAa// pay or 
'' vliow to the Company the prime cost of such goods, and 
" <£30 for every £ 100 on such prime cost (cV 

On the third issue they relied on &e following clauses : 

1. ^ But, if any of the homeward-bound cargo^ when 
'' delivered into the Compdni^u wtirehouses in Endnndy shall 
^ be found to he prejudiced, wet, or damnified, by any oC' 
^ casion or accident whatsoever ^ it shall be lawful for the 
*' Company to refuse such goods, and in such case the part- 
^ owners and master shall take them, and allow to the 
" Company the sums which they are invoiced at, with 
'^ ckaiges, customs, and duties ; and in snch case the Co/i»- 
" pany shall pily no charges or freight for the said goods 
" so prejudiced, wet, or damnified, unless in cases of da» 
*^ maged pepper, which the part-owners and master are 
" to allow the Company for at the current price of sound 
'' pepper in London, and tlie Company are to pay the 
^ freight and charges on such pepper as if it were not danmi- 
^'fied(rf)/' 

8. '' But the smd part-owners shall not be charged with 
** any sum of money in respect of goods damaged on board 
'^ die said shqp, but such as shall, by die condition and 
'^ appearance ^^f the package thereof, or by some other 
^ reasonable proof, BfpetLT to be ship^damage; any thing 
^ heiein-contamed to the contrary thereof in ai^wise notr 
" withstanding (e)." 

S. A provision for paying demurrage to the owners, if the 
ship should be dispatched safe from the Malabar coast, and 
diottld not make the passage in a limited time; and which 
sdds, ** and the owners shall not be responsible for any 
** damage that may happen to the homeward-bound cargo, 
^ occasioned by such late dispatch (f),** 

The juiy having found for the plaintiifs on the three first [ ^7^ ] 
issues, {viz. Thai freight was to be paid for all the Company s 
goods delivered, and demurrage, as specified in the charter- 
party; 2. lliat the plaintiffs were not liable to pay for any 
goods lost, or not delivered; 3. That they were not liable to 
pay or allow for any loss on the pep|)er), and for the de» 
fendants. on the last, (viz. That the plaintiffs were to pay to 

the 

(c) Ibid' p. 4,6. O) ^bid, p. 13. 

(d) Ibid. p. 4, 5- (fj Ibid, p, 14. 
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the defendants their proportion of the expences m saving the 
goods and merchandizes^ by vmy of general average, as sp&> 
cified in the charter- par^, and the whole extra expence of 
bringing the goods from Margaie)j a rale was obtained by 
the defendants to shew cause, why there should- not be a new 
trial on all the issues found against them; and die case 
was argued this day, by Lee^ Ditdenport, Baldwin^ and 
Erakine, for the • pfaintiffiiy and the SoUcitar General, and 
Dunning tor the defendants. 

The counsel for the defendants relied, as to die freigfit 
and demurrage, on the strict terms of the instrument, by 
which it was stipulated, that neither should be paid for, 
unless the ship should ^^irrive in safety in the ri?er Thames^ 
and iHere make a right delivery of the whole and entirt 
cargo. If the plaintiffs had proceeded in covenant, such 
an arrival and such a delivery must have been averred, 
and was now necessary to have been proved to make out 
the case on the part of the plaintiffs. In a court of law, 
the stipulatioiui of the deed must appear to have been exactly 
comphed with ; and, if any relaxation was to be allowed, 
on principles of equity, recourse must be had to a court of 
equity. ' 

The same reasoning was equally applicable to the second 
issue. 

On the third, they insisted, that ** ship^nutgtT was sy- 
Douimous to *^ sea-dlamage," and meant, dam^e happen- 
ing at sea, in contradistinction to any injury the goods might 
have received before they were put on board, not merely 
damage at sea occasioned by insufficiency in the ship or Ae 
misconduct or negligence of the master or mariners, which 
was the interpretation contended for on the part of the plain- 
tiffs. Without any stipulation, the owners and master 
would have been answerable to the Company for losses arising 
from those causes. The word *' $hip-damage^ it is true, 
was meant to eontroul the general words in a preceding part 
of the instrument, by virtue of which the phintifls would 
otherwise have beeu liable if the goods had been prejudiced 
or damnified by any occasion or accident of amf sort ; but, 
according to the coiutraction contended for by the plamtiffi, 
this prior clause would be totally annulled by toe other. 
llie saving in case of a late departure from the Malabar 
coast, affords an additional proof that 9ea*hazards from 
weather, storm, ifc. were meant. For how could a deten- 
tion beyond the usual season increase the daoger of damage 
from insufficiency in the vessel (independent of what the 
weather might occasion), or fiY>m misconduct in tfie master 
or the crew? 

On the other side, it was insisted, that this sort of in- 
•triiment ought to receive a liberal construction. The non* 

comi^iaaca 
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compliaiice with the letter of it, in not delivering die caigo in 1779. 
the river Thames, was owing to the act of the defendants >^v^/ 
themselves, in sending their servants on board, who took it Hothak 
out of the ship without any participation with the plaintiffs. against 
This disdiaiged them from the necessity of performing aiiictly The £AtT<- 
that part of the contract (as (o which the case of Sparrow India Com* 
v« Caruthers, reported in Strange (a)f was in point), and the pavt. 
dbchaige ni^ht have been averred in an action of covenant* 
ThaXf as to the goods damaged or lost, the charter-party was 
certainly very confused and i}l-digested, iuU of contradictioiiSy 
owh^ 16 the circumstance of different clauses having been 
added at different times, without attention to the coherence 
and consistency of the whole. But it must be interpreted in 
a manner the most consistent witli good sense, and the nature 
and tlie general tendency of the whole contract. The ex- 
pi?e)3sion of '' skip-dqniag^ could not be used in opposition 
to damage received before the goods are put on board, be- 
cause the owners could never be answerable for tlial sort of 
iojuiy, and therefore it never could have been thought neces- 
taiy to introdiice words to declare that they were not[l]« 
It must mean damage received on board of the ship, and oc- 
casioned by negligence or misconduct; surely not damage 
arising, as in the present case, from the act of God, whidi 
no himan care could prevent If tliere were any doubt, ^ 
apecial-^jury who had exercised their judgment upon it were 
certainly'most competent to determine it, no question beii^ 
more exclusively fit for their consideration. Tlie ownen 
therefore were by that clause exempted from responsibility 
for any other sort of damage but shi}>-damage so understood^ 
and the foregoing words " by any accident whatsoever*' were r ^jj 1 
thereby controuled and restrained. Then, as to the goods 
lost, this being the clear meaning of ship-damage, and univer- 
sally so understood by persons conversant with the subject, it 
could never be the intention of the contract, that, tliough the 
owners were not to be aaswerable for goods damaged, they 
were for goods lost, by die act of God. .The strict com- 
pliance with the words on which die defendants relied aa to 
the goods lost, was never expected. The cargoes of India* 
nun are never delivered into the Companj^% warehouses, but 
only into lighters belonging to the Company. Edwin v. The 
East India (^ompani/(a), and Edwards v. Child (b), were 
cited. Lord 

(9) T. 16 &€0. 2. Str. 123fi. would make the owners liable for 

[l] It was said, that the clause losses by storms, and with the ejg>rest 

Bkeationing ship^damagv was first in- design of prerenting that construction, 

troduced in 1759f when the Ikkester this new clause was adopted. 

Eoit'Indiaman was lost The then (a) Cane, H. I690. S yem.no. 

&/ict^or*Geffera/had given an opinion, (b) Cane. M^l7l6. 3 Fern* 7fJ^ 

Ikat the gharter-party, as '\t then stood« 
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1779* Lord Mansfibld, — I have no doubt, but tmit^ if die de« 

ii^ _^ livery at. Margate, was in the contemplation of ttie parties, 

HoTHAM wbstituted for a delivery at London, it might have ben 

against averred in an action of covenantee^, because there can be 

The Eakt- ^^ material fact in a cause which may not be put upon record, 

India Com- or given in evidence on the general issue. The Companif 

FAiiT. are not liable to any imputation. The part they took, ^hen 

the calamity happened^ was what humanity and Justice re* 

3uired, and can be of no prejudice to either side. The 
barter-party is an old instrument, infonnal, and, by the intro- 
duction of different clauses, at different times, inaccuiate, 
and sometimes contradictory. Like all mercantile contracts^ 
it ought to have a liberal interpretation. In construing agree- 
ments, I know no (fifference between a court of law and a 
court of equi^[l]. A court of equity cannot make an ^ree- 
ment for me parties; it can only explain what their trae 
meaning was>; and diat is also the duty of a court of kw. 
1 told the jury, that the instrument must have a liberal 
construction, according to the true intention, and I left the 
construction to them more than in common cases ougiit to be 
done, because the province of constniing written instruments 
belongs to the court. On the point of ship-damage I had 
considerable doubts, which I stated fully to the jury. The 
Company have thought fit to bring the case before the court, 
but, upon hearing the argument, I am now cjear that the 
verdict was right on all the issues. As to the first, the Conb- 
P^^9 hy receiving part of the caif o, have waved all objeo* 
r/^g 1 tions concerning die delivery [2]. The principal question is, 
whether the owners are to pay for the damage occasion^ by 
the stoi:m — ^the act of God; and this must be determined by 
the intention of the parties, and the nature of the contract. 
It is a charter of freight. The owners let their ships to hire, 
and there never vras an idea that they insure the cargo zgmA 
the perils of the sea. The Company stand their own in* 
sttrers. Words must be construed according to the subject* 
matter. What are the obligations upon the owners which 
arise out of. the fair constiuction of the charter-party ? Why, 
that they shall be answerable (6f damage incurred by their 
own fimlt, or that of th^ servants, as firom defects in the 

ship, 

(c) Fide Jones v. BarkUtfy infra, T. [2]. His Lordship had interrupted 

SI Geo, 3. p. 684. the defendants' counsel to ask, whether 

[l]i In tbe case of Edom v. Tke- the Company could mc^n seriously to 

East India Cwiipany^ Vernon makes insist, that they were to have the use 

the court say, *' Though the charter- of the ship, and the goods which had 

** party is so penned, that nothing been delivered, and not pay for the 

^ can be recovered at law, yet the fpeightof them. 
** plaintiffs have a just demand, and 
^* ought to be relieved in equity?* 
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diip, or improper stowage; such as mixing commodities I770 
togedier which hurt one another^ Sfc. If they were liable ^^^^ ^ 
for damages occasioned by storms^ they would become Hotham 
iDSttieMy not freighters [f]. Many of the difficulties which a^rainst 
have been raised, are ocsasioned by tlie multiplicity of 71ie£AST- 
ttinecessary words, introduced with a view to be more India Com- 
explicit; an efiecl which often ames from the same cause FAirr« 
in acts of pariiament. It seems the question l»d occurred 
in die year 1759, and Ae clause mentioning ship-damage 
was introduced in order to fix the risks tat which the owners 
were lo be answeratrfe. 'iluit daose rides over all die for- 
mer part of tin charter-party^. As to tfae other pt>inl of ^Ae 
goodi lo9ty the wh^e b one entire contract, and nmst be 
understood m a manner consistent with itself; and it never 
could be intended, that the owners should be fn'otectbd from 
the lesjser loss, and remun answeraUe fov the greater. 

WiLLBs, Jttttiee, absent. 

AsHHtJBST, Jtcf^ice, — I aim of the same opmioo. Thn 
coQsideratioB, diat the owners cure not insurers, eontrouls ewrj 
hnaaA of tlie instrument If the proriso concerning ship* 
dunagehad been wanting, there might have been some doubt; 
as the case stands diere is none. 

BuLLBB, Justice,"^ am of the same opinion* Them 
c(Hild have been no doubt on die subject of the first issue, if 
the parties had gone on in the usual way, by an action of cove» 
mnt on the charter-party. If an act undertaken to be done if 
ifispensed widi by the other-party, it is sufficient so to state it 
OD die record ; special pleading being nothii^ but a bare nar* 
ration of fiacts in a iegu form. 

The rule discharged. 



[f] There is a distinction in this " of the ship to execute or proceed on 

respect between goorf* and *Ai/): "for " the service," an abartement should 

" it is in common experience that the be made in the freight; and it was 

^' ownen of ships are in some sort held, that inability by reason of disease 

^ their own insurers/' per Lawrence, among the crew, and desertion from 

J. in Beation v. Schanky 3 East, 233. ; apprehension of it, was inability 

where it was provided by the charter- within the tenns of tiic proviso, 
party, that in case of the '' inability 
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fiS'^ir/ Moss against Gallimors and Another. 



TN an acb<m of trespan, which wm tried before Nabrs,. 
^ Justicef at tha last Attiaees for Staffordshire^ on not guilt; 



after fivin}( no- 
tice of the iiR>rt* ^ , , _ - 

gi«e to the te. pleaded, a verdict was foond for the plaintiiF, subject to the 

Son vnJerT^ Opinion of the courts on a case reserved. Tlie case stated ai 

icsse prior to follows :*— Obc if am'soit, being seised in fee, on the ] st of Jor 

£titi!l!d^%" fMiaiyl 772, donisedcertain premises to the plaintiff for twenty 

rent in arre»r mt years, at the rent of <£40y payable yearly on the l£th of May \ 

aSiSTL^^eiui *'*^» " ^^y ^^^^f ^ mor^aged the same premises, in fee, 
to what accrues to the defendant Mrs. GaUimore. Moss continued in pos* 

i!!^*'dhtn?n ®^^^^ ^^^^^ ^^ ^^ ^ ^® lease, and paid his rent regularly 
Sk it after such to the mortgagor, all but £2S which wasilue on and. before 
SceforA*** r°" the month of November 1778, when the mortgagor became a 
of a diatrm^un- bankrupt, being, at the time, indebted to the mortgagee in 
der *2^. & M. more than that sum for interest on the mortgage. Chi the Sd 
Mnr^ to'men^ of January 17799 ^^^ Uarwar went to the plaintiff, on be* 
^^ h^ ^ ^^^ ^^ ^^^^^^f ^€ved him the moi^i^e deed, and de- 
i^vhich'^e"^ mauded from him the rent then remainmg unpaid. This 
diitTCM vat was the first demand that GallifM^re made of the rent He 

plaintiff told. Jjfarwar, that die assignees of Harrison had d^ 
manded it before, viz. on the Slst of December; but, when 
Uarwar ssdd tha; Galiimore would distraui for it if it was not 
paid, he said he had some cattle to sell, and hoped she would 
not distrain till they were sold, when, he would pay it. He 
plaintiff not having paid according to this undertaking, the 
other defendant, by order of Galtimorey entered, and dis- 
trained for the rent, and thereupon gave a written notice of 
such distress to the plaintiff, in the foUowii^ words: ''Take 
notice, that I have this day seized and distramed, Ifc. by fi^ 
tue of an authority, i^c. for the sum of jf 28, lelng rent^ and 
arrears of rent, due to the said Ester Galiimore, ei Mi- 
** chaelmas la^ past, for, &c. and vn/eu you fay the said 
'' refit, lac" He accordingly sold cattle and goods to the 
amount of «££2. 2s. — The question stated for the opinion of 
^e court, was. Whether, under all the c'ucumstances, the dis- 
tress could be justified? 

Mood, for the plaintiff. — Bower, for the defendants. 
Wood, — ^The plaintiff's case rests upon two grounds. !• 
The defendant, GaUiniore, not being, at the time when the 
rent distrained for became due, in the actual seisin of the 
[ 280 ] premises, nor in the receipt of the rents and profits, she bad 
no right to distrain. 2. llie notice was irregular, being for 
rent due at Michaelmas, whereas this rent was only due, and 
payable in May. — 1. Before the statute of 4 Anne, c. l6. {a), 

acoi^ 

(«/ § 9. 
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a conveyance by the reversioner was void without the attonn 
ment of the tenant (b), which was necessary to supply the 
place of livery of seisinJ Since that statute I admit that attorn- 
ment is no longer necessary to give eflfect to the deed; but it 
does not follow from thence, that a grantee has now a right to 
distrain, before he turns his title into actual possession. The 
mortgagor, (accordii^ to a late case (c),) is tenant at willi to 
the mortgagee, and has a right to the rents and profits due 
before his will is determined. Nothing, in this case, can 
amount to a determination of the will, before the demand of 
the rent on behalf of the mortgagee, and the wbble of tliat 
for which the distress was made became due before the de- 
mand. If the mortgagor himself had been in possession, he 
could not have been turned out by force; the mortgagee must 
have brought an ejectment. The assignees had called upon 
the plamtilf for the rent, as well as Gauimore, and how could 
he take upon himself to decide between them i The mort* 
pgee should have brought an eiectment, when any objection 
there might have been to the title could have been discussed. 
It does not appear from the case, that the interest in arrear 
had ever been demanded of the mortgagor, and there is a 
tacit agreement, that the mortgagor shall continue in posses* 
sion and receive the rents till default is made in paying the 
interest. — 2» The notice ih irregular, and, on that account, 
die distress cannot be justified. By the common law, the 
goods could not be sold. The power to sell was introduced 
b; the statute of William and Mary (d), but it is thereby 
required, that notice shall be given thereof ^* with the cause 
of takingp* &c. lliese requisites are in the nature of con« 
Qtions precedent, and, if not complied with, the proceedings 
are illegal. It is true, thb irregularity, since the statute of 
11 Geo. 2. (e)f does not make the defendants trespassora 
eb initio, but the action of trespass is still left by that 
statute, for special damages incurred in consequence of the 
irr^ularity. 

Lord Mansfield observed, that the plaintiiF was prer 
eluded, by the case, from goid^ for special damages arising 
from any supposed irregularity in the sale, no such special 
damages beiug found, aiul the auestion stated being only, 
nrhether the distress was justifiable; and BuLLER, Justice, 
said, that it was not necessary by the statute of William 6i 
Mary, to set forth, in the notice, at what time the rent became 
due. ^ 

Btncer, 
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(c) Keeck v. Hall^ eupra^ M. 19 
Geo. 3. p« 21. 
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Botcerf'^It die law of attomment remained still the same 
as it was at common law, the conyersation stated to \a.H 
Moss taken place between the plaintiff and Efarwar would amouut 
against to an attornment ; and, when tKere has been an attonuaeat, 
Galli- its operation is not restrained to the time when it was made: 
MORS. it relates back* to the time of the conveyance, and makes 
part of die same title ; like a feoflfinent and livery, or a fine 
or recovery and the deed declaring the uses ; Long v. Hendng 
(a). Now, however, any doubts there might have been on 
this subject are entirely removed, by the statute of Queen 
Anne, the words of which are very explicit, viz. (b), "that 
^' all grants or conveyances of any manors, rents, revernom, 
. *' or remainders, shall be as good and effectual to all intenU 
'' and purposes f without any attomment of the tenants, as if 
^' their attornment had been had and made* The proviso 
m the same statute (c) which says, that the tenant shall not 
be prejudiced by the payment of any rent to die grantor be- 
fore he shall have received notice of die grant, shews, dat it 
was meant that all the rent which had not been paid at As 
time of the notice should be pavable to the grantee. The 
mortgagor is called a tenant at will to the mortgagee. That 
may be true in some respects, but it is more correct to con* 
aider him as acting for the mortgagee in the receipt of tbe 
rents as a trustee, subject to have his authority for that par* 
pose put an end to, at whatever time the mortgagee pleases. 
it is said, the proper method for the mortgagee to have fol- 
lowed would have been to have brought an ejectment, but it 
is only a very late pracdce to allow a mortgagee to get into 
the possession of the rents, by an ejectment against a tenant 
mider a lease prior to die mortgage (d). Tie interest, it ii 
said, is not stated to have been demanded; but die case states, 
that, at the time of the notice and disd^ess, more than the amoant 
of die rent in arrear was due. It is said, the tenant could 
not decide between the mortgagor, (or, which is the same 
thing, his assignees^) and the mor^agee ; but that is no ex* 
cuse. He would have had the same difficulty in die case 
of an absolute sale; a mortgage in fee being, at kaOj a 
( iS8£ ] complete sale, and only differing from it in respect of tU 
-equity of redemption, which is a mere equitable interest 

The court told him it vras unnecessary for him to say anj 
thing on the other point. 

* Lord Mansfield, — 1 think this case, in its consequences, 
very material. It is the case of lands let for years and after- 
wards mort^ed, and considerable doubts, in such cases, 
have arisen m respect to the mortgagee, when die tenant col« 

ludei 

(a) 1 Anders. 25«, S. C. Cro. El. (c) § 10. 
top. (d) White v. Hawkins, wpri^ U. 19 

(6) 4 Anne, c. iS. § 9. Qeo. 9. p. 23. Jiote [7]. 
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hdes with die mortgagor; for^ the lease protectii^ the pos- 1779, 
iesaioii of soch a tenant be cannot be turned out by the niort^ 
gagee. Of late years the courts have gone so far as to permit 
die mortgagee to proceed by ejectment, if he has given 
nodce to the tenant that he does not intend to disturb his pos- 
leasion, but only requires the rent to be paid to him, and not to 
the mor^gor [f 1]. This however is entangled with difficult 
des. Tbe question here is, whether the mortgagee was or was 
not endded to the rent in arrear. Before the statute of Queen 
Anne, attornment was necessary, on die principle of nodce 
to the tenant ; but, when it took place, it certamly had rela- 
don back to die grant, and like other relative acts, they were 
to be taken together. Thus .livery of seisin, though made af- 
terwards, relates to the tidie of the feoffinent. Since the 
itatute, the conveyance is complete without attornment, but 
there is a provision, that the tenant shall not be prejudiced 
for any act done by him, as holdii^^ under the grantor, till he 
lias had notice of the deed. Therefore the payment of rent 
before such notice is good. With this protecdon he is to be 
eonsidered, by f6rce of the statute, as havmg attorned at the 
timeof the execution of die grant; and, here, the tenant has 
•offered no injury. No rent has been demanded which was 
paid before he knew of the mortgage. He had die rent in 
question still in his hands, and was bound to pay it according 
to the l^^al tide. But having notice from the assignees, and 
ftlso from the moi^jtgagee, he dares to prefer the former, or 
keeps both parties at arm's length. In the case of execution 
it is uniformly held, that if you act after notice, you do it 
^t your peril. He did not offer to pay one of the parties 
onreceivmg an indemnity. As between die assignees and 
die mortgagee, let us see who is entided to the rent. The 
assignees stand exacdy in the place of the bankrupt. Now^ 
t mortgagor, is not properly tenant at will to the mortgagee, ' 
for he is not to pay him rent. He is so only axiodam modo. 
Nothing is more apt to confound than a jimtVe. When the court, [ 233 ] 
or counsel^ call a mortgagor a tenant at will, it is barely a com* 
parison. He is like a tenant at will. The mortgagor receives 
the rent by a tacit agreement with the mortgagee, but the 
mortgagee may put an end to this agreement when he pleases. 
He has the legal tide to the rent, and the tenant, in the pre- 
sent case, cannot be damuided, for the mortgagor can never 
oblige liim to pay over again the x^ni w!iich has been levied by 
dijs distress. I dieretbre think the distress well justide J ; and 

I con- 
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[1 1} This is no longer admitted, vide notes to WhiU y. Hawkins, supra 83. 
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I coiiuder diU remedy as a very proper addittonal advanfaf^ 
to mortgagees, to prevent colhigion between the tenant and 
die mortgagor. 

AsHHVRST, JuMtice^ — The statute of Queen Anne has 
tendered attornment unnecessary in all cases, and die only 

Juestion^here arises upon the circumstance of the notice of 
ie mortgage not havii^ been given till after. the rent dis* 
trained for became due. Where the mortgagor b himself the 
occupier of the estate, he may be ccmsidered as tenant at 
will ; but he cannot be so conudered, if there is an under- 
tenant; for there can be no such thing as an under- 
tenant to a tenant at will. The demise itself would amount 
to a determination of the will. There being in this case i 
tenant in possession, the mortgagor is, therefore, only a re- 
ceiver of the rent for the mortgagee, who may, at any timCi 
countermand the implied authority, by giving notice not to 
pay the rent to him any longer. 

BuLLBR, Juttice, — ^There is in this case a nlea of the 
general issue, which is given by statute (a) but if the justifi- 
cation appeared upon the record in a specid plea, the wtren 
must be held to be legal. Before the act of Queen ^niie, 
in a special justification, attornment must have been pleaded. 
But since mat statute, it is never averred in a declaration in 
covenant, nor pleaded in an avowry. In the case of Ketch 
V. Hall, referred to by Mr. fVood^ the court did not con- 
sider the mortgagee as tenant at will to all purposes. If ray 
memory do not fail me, my Lord distinguished mortgagors 
from tenants at will in a very material circumstance, namely, 
that a mortgi^r would not be entitled to emblements. Ex- 

£resuons used in particular cases are to be understood widi re- 
ition to tlie subjectnnatter then before the court. 
The Poitea to be delivered to the defendants [f 77] [f 2]. 



faJUGeo.2. c. 19»§21. 



[t 77] Vide Eaton v. Jaquee, M. 
21 Geo. 3. ittfra^ 455. 



(f S] In Birch v. Wright, 1 T. R. 
378. this case vras confirmed by the 
court, and. fully re-stated byBuller, J. 
who declared by Lord Mansfield's de- 
sire, that his Lordship continued sa- 
tisfied with the decision. In that case 
it was determined that the grantee of 



a reversion, ih trust for payment of aa 
annuity, might recover in an actioa 
for use and occupation against a 
tenant from year to year, who came 
in under the grantor before the grant, 
all the rent unpaid in his hands at the 
time of notice of the grant. 
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J 779. 

The Kino against Milss. ^n^y« i^th 

A RULE had been obtained to shew etu^/wby Ittttvc ituaf»»*ra/ 
should not be given to file an information againet the ^le, that the 
defendant^ as die author of a Kbel^ aecusing the prosecutor ^^^in^na* 
(Mr. Sykes) of h&vii^ been cottcernef in a ttionop<d7 in tfae ^i<n foraprivata 
JBasi Indies, which produced a famine, and ocoasiteed the p^^^^/ * 
death of 30,000 people. ftnoe, unim tfat 

Upon shewing cause, it'was objected, ih«t die prosecutof, SSTttlTdlM* 
in. the affidavit on which the nde was granted, had not swoili upon oath. 
directly, and pointedly, to his innocence of the charge, which 
it was said, was universally required by die practice of th6 
court, before an informadon will be gfaittted for a libel at* 
cusing a private individual of a specific crime. 

Lord Mansfield said, this was a getiero/ tvte, though 
not vniversal, for that he recollected soine instances, Wtien^y 
under particular circumstances, it had been dispensed Widi 
(a), but that there was nothing in dus^case to make it an ei* 
<:eption to the general practice. 

The rale disdlaigdl. 

(a) Vide Rex v. Bafe^ B, 20 Geo, 3. t«/rb, p. 387". O* Atx t. 
WtbsteryT.29Bto.Z. ^ Term Rep. 3Z%. 
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LrAVABRB ftad Another against Wieson;-^ ]^riaayi9th 
Bi2is against Fletcher ;-'^and Latabre 
. and Another against Walter^ 



THE first and last of these cases were actions on the if aniMfcd 
same pcdicy of insurance, on the Camatic, a French ^^^^dlcMribad 
JEast IfuUaman^ The first was tried at Ouildhall, at the id the poil!^. 
Sittings after Easter Term (a), and a verdict found for the J^"JJ**JJ^ 
pkdntifiSi. Afterwards, at the same Sittings (b), Bite v. suehTevvoy^ 
Fktckefy which was an action upon zdiffer^U policy, but ofn«»«tym 

m1^ ' m . _ . t_"^ .._: J J J- / the direct coone. 

on tiie 9ame ship, came on to be tried ; and a verdict was and id the shoru 
also found for the plaintiflf in that cause, and acquiesced cit time, •tber- 
'in. In Trinity Term, 19th George III, (^, a rule was iXJ'JnJ?" 

granted <u«Bii«r|ed« 

(a) Wednesday, 19th M^jf 1779* (O Mmsi^j 7th Jivae 1779, 

(bj Monday, Slst May 1779« 
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granted to shew cause nvhy there should oot be a 
trial in the case of Lavabre v. fViUon, nvhich rule stood orer 
till this term. In the mean time^ at the Sittings after Trim^ 
Term, 19th George lll.(d), Lavahre v. Walter "^ms tried, 
ghd a verdict having been found in that case likewise for die 
plaintiffiii a new truil was moved for in the beginning of this 
\fim(e), and a rule to shew cause being grained, the cosit 
directed that this las^mentioned rule^ and that in Lavabre t. 
fViUottf should come on to be argued at the same time. AO 
the three trials were before Lord Man sfield. 

In Lavabre v. filhon, and Lavabre v, Walter, die vojap 
insured was described in the following words : '^ At and from 
^' Port LOrkni to Pondicherryf Madras and China, sad 
^* at and from thence back to the ship's port, or ports of d» 
chai^ in France, with liberty to touch in the outward er 
homeward-bound voyage, at the Isles of France and Bov' 
bon, and at all or any other place or places what or wheie* 
soever." And there was this additional clause in a aube- 
qu^t part of the poUcy^ viz. ^' And it shall be lawful for the 
** said shipi in this voyage, to proceed and sail to, and too(it 
and stay ata^y ports or places whatsoever, as well oil thb 
Side, ^a on the pth^ sfde of the Cape of Good Hope, widi<- 
out being deemed a deviation/' 
« In JSi;se v. Fletchep, the description of the voyage insured 
vas as follows, (being nearly the same with that commonlj 
psed ill insurances i^pon English East^Indiamen :) <^ At snd 
*' from V Orient to the Isles of France and Bourbon, and to 
** all or any ports and places where, and whatsoever, in tbe 
*' East-Indies, China, Persia, or, elsewhisre, beyond the Cape 
** of Good Hope, from place to place, and during the aiiip'f 
f' stay, and trade backwards anfi forwards, at i|ll ports isA 
^ places, and until her safe arrival back at her last poit of 
«' diachafge in France*' But, at the sai^e time thiit tUi 
policy was subscribed,' there wa3 a slip of paper wafered to 
It, and shewn to the underwriters, on which was frtitXen die 
following representation (f) : ** Tbe ship has had a complete 
<' repair, and is now a fine and good vessel, three decks* In^ 
♦' tetfds to smI in September or October next(1776)» Is to 
^' go to Madeira, the Isles of France, Pondidierry, Cldna, 
^* the isles of France, and VOrientr 

The ship did not sail till the 6^ of December 1776, and 
flid not reach Pondicherry till Ibe €Sd of July 1777. She 
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coatiaued Aere till the 23d of August following, when^ uh 
stead of proceeding to Chinay she sailed for Bengal, where 
having passed the winter, and undergone vei^ considerable re- 
pairs, she sailed from thence early in the year 1778, (beiiur 
the second ship that left the Ganges^ returned to Pondt^ 
cAeny,and after taking in ahomeii^ard-boundcai^o, at that place, 
proceeded in her voyage back to L* Orient, but was takea 
in October in that year by the Mentor privateer. The usual 
time in which the direct voyage between Pondicherryaad Ben^ 
gal is performed, is six or seven days, but the Camatic was 
about six weeks in goings to Bengal, and two months on the 
way back from thence to Pondkherry. Both going and re* 
tuniin^y she either touched at, or lay off, Madras, MasuHpa" 
tarn, risigapatam, and Yanon, and took m goods at all those 

plaC3BS. 

1. On the trial of Lavabre v. Wihott, it was, in the open* 
bg for the plaintiffs, insisted, that, under the general liberty, 
given by Ifae policy of touching at all places whatsoever, the 
vessel might go to Bengal^ which, by die operation of Uiose 
words, was as much part of the voyage, as if it had been ex* 
pressly named. That die ship bemg there, the voyage might 
be abridged, and her further progress to China abandoned^* 
for that vessels insured may always return back from anj ^ 
point within the limits of the voyage C(Mitained in the policy. 
Lord Mansfield, however, having intimated a dear opinion^ 
that the general words were, by the expressions of *^ in the 
'* outward^ or homeward-bound voyage^* and *' in this voy* 
'' age," qualified and restrained so as to mean ^ all vlaces 
** whatsoever in the usual course of the voyage to ana from 
^ the places mentioned in the policy,** this ground was im* 
mediately abandoned, and never farther mentioned by th^ 
counsel for the plaintifis in the progress of these causes [1]. 
Th^ plaintiffs rested their case chiefly on another ground, viz. 
that the voyage to Bengal was adopted by necessity for the 
safety of the ship, upon the bond fide opinion of the captaia 
and die rest of the officers, and of one Berarci the supercaii^o^ 
who had the principal management. To prove this necessity 
it was swoni by Berard and four mates, that the ship had 
been detained longer in Europe, dian at first was foreseen^ 
and that she met with extremely bad weather on her outward 
passage, and at Pondkherry was so leaky, that it appeared 
to them, upon consultation, that she must be careened, which 
coMld only be done at Bengal, there bdii^ no other place so 
j^ear as for her, in her then situation, to be able to proceed to 

it 

[l] The plaintiffs had several opl* their favour, on this point. 
Utions of Dutch and French lawyers in ' 
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it with safety y where that operation could be perfonned; for 
that no harbour between Pondicherry and the Gatiges on one 
side^ and Pondicherry and Bombay on the other, would ad« 
mit of so large a vessel being hove down, her burthen being 
tiear 800 tons. Indeed, it turned out when they got to Ben- 
gal, that she could be repaired without careening, but this 
was only discovered, they said, after she was miloaded of 
much more of her contents than could have been done with 
safety in the open road of Pondicherry, All the witnesses 
for the plaintiffs swore that they took the resolution of going 
to Bengal much against their inclination, for that it would 
have been not only more for the advantage of the owners, but 
also more for their private interest as individuals, to go to 
China, they having prepared their own adventures for that 
market. Besides the circumstance of the leak, they assigned 
an additional reason for relinquishing the voyage to Chim, 
tiz. that they had been detained so long at Pondicherry, from 
delays in unloading their outward-bound cargo, that they were 
not ready to leave that place, till it was too late to undertake 
the China voyage with any degree of pnidence or. safety, 
and they said jBenga/ was the best place they could ga to 
winter at. 

The defence set up was; 1. That the ship had never sailed 
on the voyage insured, her destination, when she left Europe^ 
having been for Bengal and not China ; 2. That, supposing 
her to have mailed on the voyage described in the policy, yet 
her going from Pondicherry to Bengal, instead of proceed- 
ing to China, was a deviation, and was not justified by neces- 
sity. In support of the first ground of defence, certain se- 
cret instructions were relied upon, which were found on board 
^e ship, and were addressed by the owners at U Orient to 
Berara the supercargo, and which, though obscurely penned, 
gave great room to contend, either that at her departure it had 
been resolved to substitute Bengal for the China voyage, or, 
at least, that the alternative was left with Berard, to be de- 
cided one way or the other, according to certain events in 
India, which events turned out in the sort of way that, ac- 
fcording to the instructions, was to determine the voyage for 
Bengal. On the second grodnd they contended, that from 
the account given by the plaintiffs* own witnesses, there was 
no necessity for going to Bengal, and, that it appeared, 
that, instead of going direcU^ thither, a trading voyage had 
been made from Pondicherry, which afforded a strong pre- 
' sumption, that trading was tlie object and motive ; and that 
the leak, or lateness of the season, were only after-thoughts, 
and mere pretexts. They called two or three captains of 
Jlnglish East'Indiamen to prove that, in the situation and 
at the time of year specified by the vntnesses for the plaintiffs, 
the ship mijght have poce^ed to China, or have returned 

to 
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to Europe, or might have stretched over to Achem, or Met" 1779. 
lacca, or have gone to Ceylon, with more propriety than to i -^ j 
Bengal, for the purpose of careenii^, if that had been ne- Lavabrx 
cessary. But, on these matters of opinion, the defendant's against 
vritnesses differed from one another very considerably^ in seve* Wilson, 
ral particulars. 

Lord Mansfield told the jury; 1. That Benged was 
certainly not within the words of the policy ; But, 2. That, if 
they should think, that, at the drae of the ^ship's departure 
from Pondicherry, the captain and officers were, botid fide^ 
of opinion, that to go to Bengal was a matter of necessity, 
or what common prudence rendered their indispensable dut}'^ 
and that there was no other nootive for going to that place 
instead of China, they must find for the plaintiffs ; for that 
^oing to any port, though out of the course of the voyage, is^ 
in the eye of the law, no deviation, if necessary for the 
safety of the ship. On the other hand, if Aey thought the 
necessity set up a mere colour and pretext, and that the voyage 
to Bengal was determined upon from other motives, tliey 
niiist find for the deikidant. But, in considering this question, 
they must not lay much stress on the opinions of other people, 
formed after ih» events when the real state of the ship, an4 
the nature 'of the leak, had been discovered. Men of differ- 
ent degrees of skill, experience, or understanding, might 
differ extremely in tlieir judgment on the same subject, as 
they had seen by the diversity of opinions delivered by the dif- 
ferent captains who had been examined. * 

2. On the trial of Bize v. Fletcher, the counsel for the de- 
fendant cMitended, that the representation accompanyuig the 
policy restrained the voyage to the limits therein specified^ and 
brought the merits of the case to be the same as in Lavabre 
V- Wilson ; and they produced some additional evidence, (par- 
ticularly some letters written by the owner to their corre- 
spondents who had got the gplicy underwritten,) to raise a 
presumption, that the necessity of going to Bengal wtts merely [ jsj ] 
a pretence, devised after the capture, and when the insured 
hcgan to apprehend that the words q{ the policy would not 
cover a voyi^e to that place. 

Ix>rd Mansfield, in summing up to the jury in this 
cause, after stating very fully the difference between a repre- 
sentation and warranty, told them, that, if they were satisfied • 
fhat the real intention at the time of the representation was to 
go to Chine, the plaintiff would be entitled to their verdict; 
for that the insured might change the intention in this case, and 
go to Bengal, and yet be protected by the policy, whicli 
clearly admitted of that vo}'age, ^nd must have been under- 
atood by both parties in a greater latitude than the represen- 
tation, being expressed in^ different and much more compre- 
hensive terms. His Lordship then stated, and observed upon, 
the evidence which was given on the part of the defendant to 

shew 
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shew that tlie necessity wsm fictitious ; being (I presume) of 
opinion that if the juiy had believed it to be so^ it would have 
afforded a presumptiou that the original plan, even at the 
time of the representaUon, was to gO| not to CAino, bat to 
Bengal. 

When the 'motion was made for a new trial in Lavabre v. 
fVilsotij the new evidence which had been prodnced in Bizi 
V. Fletcher was relied upon; t>ut Lord Mansfield told the 
counsel, that, if they meant to make the discovery of new and 
material evidence the ground of their motion, they must kyit 
^ before the court by affidavit, that there might be an opportu- 
nity ^ven to the other side of answering it; for that he could 
iiot,*m his report of what passed on the trial of Lavabre and 
fVilson, state any of the evidence produced in the other 
cause. — Such affidavits iirere afterwards produced. 

3. The evidence in the case of Lavabre v. Walter, ^m 
nearly the same as m Bite v. Fletcher, Tlie secret instnic- 
tions given to Berard had been more attentively perused, and 
afforded stronger reasons than thev at first seemed to do, to 
suspect that the voyage to Befigal viras {>redetermined, before 
the departure from L' Orient. The plaintiffs' witnesses were 
much pressed on this occasion, to say, whether the lateness of 
the season alone was such as, independent of tlie leak, would 
have determined them to abandon the China voyage; and, 
on the otlier hand, whether the leak, independent of Ae other 
reason, would, in their opinion, have rendered it necessary so 
to do. To this they said, that they could not give a certain 
answer ; for that, as neither of the cases had happened, they 
had not exercised their judgment upon them. 

The counsel for the defendant insisted, that, if the lateness 
of the season was the sole or predominant reason for aban- 
iioning the voyage to China, me insured could not justify 
the deviation to Bengal; for that, when an insured voyage 
is abridgedf the ship must return back in tiie course insured, 
and cannot justify a deviation for the sake of wintering in a 
harbour more coiQmodious perhaps than any to be found on 
that course. 

Lord Mansfield now summed* up very strongly agaimt 
the plaintiffs, on the head of fraud. But, independent of that 
ground, he stated a pew point against them, viz. that if ne- 
cessitv were admitted to have been the sole motive for sub- 
stituting the voyage to Bengal in the place of that to China, 
still it was incumbent on me insured to have pursued that 
voyage of necessity directly, in the shortest and most expe- 
ditious manner, and tiiat the delay in going from Pondichetiy 
to Bef^al, and the repeated stops by touchmg at different 
placep, aud trading there, were deviations, and not within 
the protection which the supposed necessity afforded to the 
direct voyage. 

^^ The 
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The rules to ahew cause why there should not be new 
trials in the two cases of Lavabre v. fVilson, and The same v. 
Walter^ came on to .be argued this day. 

He Solicitor General, Cowper, and Douglaty for the pliun- 
tifis. — Thamingf Lee, and Rooke, for the defendantsi 

For the plaintiffs it was argued, that, if it was true that 
there was a necessity sufficient to justify the voyage to Bengal, 
the time employed in going thither could not alter the case, 
as the risk had not been thereby increased, the coasting voy- 
age really performed being free from all hazard, and it 
bemg sufficient if the ship arrived in the Ganges before thd 
winter set in. At least, whether the risk had or had not been 
increased was a question of fact, for the consideration of die 
Jury, and they had given dieir opinion, that it was not, by 
finding for the plaintii&* It was unquestionable, that, under 
the words of the policy, it was competent to the ship to have 
•topped and touched at different places, withm tne usual 
course of the voyage described, though not mentioned by 
name, and a voyage superadded by necessity ought to be subl 
ject to the same qualifications, and entitled to the same sort 
of latitude a^ the original voyage, it having become, by opera* 
tioQ of law, a part, as it were, of that original voyage. 

For the defendants, it was innsted, that this new point was 
• mere qu^on of law, but that, in truth, it could not admit 
of a doubt, sbce it was only this, whether, upon a deviation 
for a justifiable purpose, that purpose may be abandoned, 
and the ship stop at various places for other unnecessaiy puT'- 
poses. It was absurd' to say, that protracdi^ the time of the 
voyage did not increase the risk. As well might it be con* 
tended, that lengthening the distance would not increase it. 
Clauton V. Sifnmonds(a), was cited, where it was held, 
hy Leb, Chief Justice, '' that, if a Aip puts into a port^ 
** not usual, or stays an unusual time, it is deviation.'' 

Lord Mansfield, (after observing upon the evidence of 
fraud, and of an original intention, or commercial motive, 
for goii^ to Bensal,) — ^If this application were upon the 
ground of impeadiing the testimony of the plaintiffs* wit- 
guesses, whatever my private sentiments might be, after two 
iConcurrent verdicts, I should not be inclined to interpose. 
3ut, without inipeachipg the evidence, I think there ought to 
)be a new trial, or rather, that the case has been ill decided. 
The question is, whether, without imputation on any body, 
icircumstances have not happened to take the voyajgeout of the 
policy. ^ deviation from necessity must be justified, both at 
^o substancfe-and manner. Nothii^ more must be done than 
fvbat the necessity requires. The true objection to a devja- 
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tion is not the increase of Ae risk. If that were so, i( wouU 
only be necessary to give an additionaL premium. It b, that 
the party contracting has voluntarily substituted another voyage 
for that which has been insured. If the voyage to Bengal wzb 
unavoidable, where was the necessity to trade? AH the ports 
touched at were out of the direct course, and six weeks and 
two months were consumed instead of six days.-r-Tbe justice 
of the case required a di&rent decision. 

The rules made absolute f 1]. 



[l] The two causes were again set 
down for trial, but the plaintiffs, when 
they were ready to be called on, sub- 
mitted to the opinion of the court, and 
abandoned their claim against the 
underwriters. — Lavabre and Company 
were bankers at Pam, who had lent 
the sum which was the subject of this 
insurance, upon a contract a hi gras^e 
acanture^ (that is, in the nature of re- 
t^andeniia and bottothree united,) to the 



owners, Serardand company, at L'Ori' 
eni. In this contract the voyage was 
described as in the policy, and I un- 
derstand the plaintiffs have instituted a 
suit in France against the owners, 
which is still depending, on the ground 
of a deviation from the voyage upon 
which they advanced their money at 
the risk of losing it if the ship and 
goods should be lost* 
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BULKELEY. 

TTPON an ejectment tried before Lord Manstibld, at 
^ the last assizes for Surryy a verdict was found for the 
plaintiff^ upon which the deteodlant obtained a rule to sheW 
cause, why there should not be a new trial. The case came 
on to be argued this day, when the facts, as reported by his 
Lordship, appeared to be as follows : — ^In 1741, by the mar- 
riage-settlement of Lord OnsloWf the premises in qaestion 
were settled upon him for life, remainders over m strict aetde* 
meut, with a power to the tenant for life m possesaon, to 
make leases, for any term not exceeding twenty-one yean, to 
take effect in possession and not in reversion, reserving tte 
best rent that could be had without taking a fine. In 1754, 
Lord Onslow, by lease and release, conveyed all his life-estate 
to Briscoe, and his heirs, upon trust to apply the profits in 
the payment of an annuity of .£150 to Wilson, durii^gllie life 
of Lord Onstaiw, and the surplus to Lord Onslow. The year 
following he convened all his eilate to trustees, for ninety-nifie 
¥ears, if ne should live so long, for the pliyment of his debts ; 
but with an express reservation as to all leases granted, or to 
be granted. Afterwards, in 1760, he made a lease of the 
premises in c|uestion, to Lewin, (^»d in poaseasioD as tenant 

at 
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atunll,) for twenty-one yean, which lease Lewin, in ]774j 1779« 
assigned te Hall, one of the lessors ojf the plaintiiF. Lord \^-^- j 
Onslow died in 1776, and, in 1777j the remainder-man who R£^ 
had come into possession on his death, conveyed to the de- against 
fendant. The same rent was reserved by the lease to Lewin Bvlkelet^ 
which he had paid for several years as tenant at will, and he 
had, besides, covenanted for repairs. 

At the trial, an attempt was made on the part of the de* 
fendant, but without success, to prove fraud in obtaining the 
lease for twenty-one years. Hie quesdon now was, Whether 
the operation of the conveyance to Briscoe was not such as 
disabled Lord Onslow from making the subsequent lease to 
Lewinf 

The Solicitor General, Dtmning, Morgan, and Bower, 
argued in support of the rule for a new trial. They con- 
tended, 1. That, after the conveyance to Briscoe, it was im- 
possible for Lord Onslow to grant a lease in possession, he , 
having thereby parted with die whole of his life-interest j 
therefore, though, in words, the lease to Lewin conveyed an [ 29S } 
immediate estate, yet, in substance, it was a lease in rever- 
sion, and could not commence till after Lord Onslow's death, 
whp certainly had no authority by the power to grant such a 
lease. 2. Inut, by conveying all his estate in the premises to 
Briscoe, he had extinguished the power, as far as respected 
him, as effectually as if he had made a feoffment, o^ suffered 
a recovery. They cited the case of Saville v. Blacket (a), 
and Gilbert on Uses (b). They also suggested, that, if tms 
lease were to be established, the decision would shake a great 
many titles, for thai conveyancers considered the grant of a 
liie-estate in the manner in which Lord Onslow had conveyed 
his, as eztinguishii^ a leasing power reserved to the tenant fop' 



Lord Mansfield, (without hearing tl^e other side,)-^ 
Powers came into the courts of common law with the statute 
of uses (e), and the construction of them, by the expres$ 
direction of the statute, must be the same as in courts of 
equity (d)^ The creation, execution, and destruction of 
ttem, depend on the substantial intention and purpose of the 
parties. It is said, 1. That the grantor, in this case, was not 
in possession, and that it was necessary that he shoidd be, to 
execute the power. But I think possession here means the 
receipt of the rents and proiits, wluch were applied to his use. 
If actual possession were necessary, a leasing power could 
never be executed where the land is in the hands of a tenant (e). 
S. It is contended, that, by granting away his life-estate, he 

extinguished 

(fl) Cane. H. 1721. 1 P. WiU. 777B. (d) 1 Burr. 120. 2 Burr. 1 146. 
W P. 5. (c) Vide GoodtitU v.Fwiucan, H.2U 

(c) 27 Hen. 8. c. 10. Geo. 3. infra, p, 565. 
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1779* extiaguished the power. Certainly where the whole life-estate 

Vr^— y ii conveyed ^way by the intention of the parties^ the power 

Rbk must be at an end, and cannot be afterwanis exercised to the 

against prejudice of the grantee. But the conveyance here was only 

BuXiKaLSY. to let in a particular charge, suUect to which the rents and 

profits alQl belonged to Lord Onslow ; and the lease could 

not prejudice the security, nor the remainder-man, for the 

best rent must be reserved. It would therefore be contraiy 

^ to the intention of all the parties, to bold that the power was 

V cxtingiuahed by the conveyance to Briscoe, [f] 

The nue discharged. 
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Barber against French. 



^ " ■^.•* ^CnON on a policy of insurance, on the ship 
tonnoefor^ '^' Blue, tried before Jdullbk, Justice j at thelai 



the Tm 

last Assizes 

mvcr^^e Ion, if for Lancashire. The counsel, at the trial, had begun to 

the MCOIUlt USO 1 f • * 

jtiMPrH^tH thmt exanune witnesses to prove the amount of an mtricate average 
<* «»no^ te •<!- loss, but the Judge thought it would be impossible to adjust a 
i^jaryl^oDii- compUcatcd accouut of that sort at Nisi Prius. . He therefore 
wntof the pmr- proposed, that a verdict should be found as for a total loss, 
foTk touiiMt, the plaintiff entering into a rule to account upon oath to the 
the plaintiff e&- defendant for what he might recover of the property insured, 
to'ilmunt upraT '^^ defendant, upon this, desisted from cross-examining &r- 
oftUi for vhat ther as to the particulars, value, 4rc* and a verdict being miHxi 

fwttiprepcrty ^ ^^^ * ^^^* '^''' ** ™^® proposed was entered into ; but the 
ho Bay recover, defendant, being afterwards dissatisfied^ moved for, andob* 

tained a rule to shew cause why there shdiild not be a new 
trial, on the ground that the evidence did not go to a total but 
only to an averageloss. The plaintiiF was a bankrupt, and it 
was now said, as an argument for making the rule absobte^ 
that his assignees were not bound, and diat &e rule could not 
be ibforced by attachment against them. This difficulty how- 
ever was obviated by the counsel for the plaintiiF statii^ Aat 
the assi^ees would enter into any undertaking for the purpose 
of makmg the rule binding upon them. Lord Mansfield 

saiiii 



[f] See the same doctrine enforced 
In Roe V. the Archbishop qf^ York, 6 
East. ft6 ; when the cou#t held that 
the acceptance of a ncjif lease from a 
tenant for life with power of leasing, 
(which turned out to be not according 
to the power, and therefore was void- 
able as against the remainder-man), 
did not operate as a surrender of a 
former lease under the fame power; 



on the ground that the m^en/iaa of the 
parties in making the second lease 
WAS, to enlarge the term by the exei^ 
cisc of the power, and not by an es- 
tate carved out of the life-estate of the 
lessor) the lessee having already, nn« 
der the first lease, the residue of a 
term much longer than the probabU 
duration of the life of the lessor. 
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If be had often known such rules made^ where the so 
count was so complicated, that it could not be taken in 
court, and blamed the defendant's conduct in desisting, at 
the trial, from the examination 9s to the particulars of the 
dam]^, after the proposal by the Judge, and then coming 
to the court for a new trial, on theground that there fi'as not a 
total loss. He said, if the plainti£^ or his assignees, should 
not comply with the rule by which they undertook to account^ 
the defendant might apply to the court to stay execution. 

The rule discharged. 




BirrcHER and Another, Assignees of Revest, satSil^^aL 
a Bankrupt, against Easto. no^. ' 



^HIS was an action of trover, by the assignees of a bank* , 
^ rupt, to recover the value of goods whidi/had been con- 
veyed by the bank/upt to the defendant, under a bill of sale. 
The cause was tried before Blackston B, Justice, at the last 
Assizes for Suffolk, when a verdict was found for the plain- 
tiffi. On Tuesday, the 9th of November, Graham moved 
for a new trial, on two grounds : 1. It appeared that the debt 
of one of the petitioning creditors (there being six to make up 
the sum of ^200 (a),) was on a promissory note, bearing date 
two years and a half before Revett engaged in trade, and it 
was contended, that die petitioning creditor's debt must be 
contracted while the bankrupt is actuallv in trade. That, if 
contracted previods or subsequent to his hevag a trader, a com- 
mission cannot be sued out upon it: 2. It was insisted, that 
the bill of sale vras a fair, open transaction, not an act of 
bankruptcy in itself, and anterior in point of time to any act 
of bankruptcy committed by iteve^.— The rule to shew causa 
was granted. 

This 

(a) 5 Oeo, H, c. 30. § S3. 



A debt oontnet- 
ed 6^/bre a man 
enters iatotnd^p 
may be the 
ground of a 
petition for a 
commiasion of 
bankruptcy*— • 
The executing ft 
bUIofsaleof all 
a trader's stock 
and effeoti to 
pay certain 
debts, the oftr- 

£luf, if any, to 
t accounted fee 
to hinuelf. is ai^ 
a^ of bank* 
ruptey^FJ. 



\ 



S 



*[p] The samcpoint was determined, 
^ncipally on the authority of this 
case, in JNewton v. Ckantlery 7 East, 
138. In thttt case the conveyance was 
by- a trader in iasolvent circumstances 
(and having writs out against him) 
to a bomijide creditor, to satisfy a just 
debt ; and possession was taken under 
the bill of sale : And it was attempted 
to distinguish it from the present case. 



because the vendee was not here him* 
self the original creditor who made 
the arrest: But the court held tha 
distinction immaterial; and decided' 
on the general principle that any 
conveyance of the whole of a trader's 
property in contemplation of bank- 
ruptcy must be an act of bankruptcy, 
although it be made under the preuur^ 
of legal process. 



t9S 



177d. 



Butcher 

against 
Easto. 



[296] 
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This day^ when it came on to be argued, the court deared 
Graham to begbi, who abandoned Ae Jlrst pomtj Lord 
Mansfield having observed that the debt, though contract^ 
ed before, continued a subsisting debt while the bankrupt was 
in trade (6). On the second pomt, the facts appeared, from 
the Judge's report, to be these: On the 19th o{ February 
1779, Revett being arrested for a debt of ^6. 9s. 8d. de- 
sired the bailiffs to carry hini tp Easto\ a creditor, whom he 
requested to bail him. Easto refused ; but, Revett proposing 
.to execute to him a bill of sale of all his effects, for the debt 
for which he was arrested, and also for his debt to him, which 
was £25. 9s. he consented to give a bond for the £76. 9s. 8d. 
payable at the return of the writ. Revett was thereupon dis- 
charged, and, the same evening, executed a bill of sale of all 
hU goods and effects whatsoever to EastOy with power to enter 
and sell the same, for the purpose, in the first instance, of 
paying the «£l01. 189. 8^. and afterwards to pay the overplus, 
if any, to Revett himself. The next day, (the 20th of Fe- 
bruary), Easto was put into possession of tlie effects, and 
continued the possession till he sold them on the 15th of 
March following. The same day, (lEOth February,) Revett 
signed an order, and, with Easto's consent, annexed it to the 
bill of sale, by which he agreed, that, besides the two debts 
above-mentioned, it should also stand as a security for another 
of «£33. IBs. lOd. due to hb landlord. On the same day, he 
committed an act of bankruptcy, by keeping house, and soon 
after absconded. — Blackstone, Justice, had been of opi- 
nion, that the execution of the bill of sale, under the ciicum« 
stances, was itself an act of bankruptcy. 

Graham now insisted, that this was not a fraudulent con- 
veyance within the meaning of the statute of Jac, I. (c). That 
diere were none of the badges of fraud here which are men- 
tioned in Tm/ne*s Case (if) ; no secrecy, no collusion, nothing 
tfiat could make it a fraud upon the general creditors. The as- 
signment was only partial, for the particular purpose pf pay- 
ing certain debts, after which the surplus was to be accounted 
for to Revett, and, therefore, this could not be considered as 
a conveyance of all his effects. He cited Worsley \* Demattos(e)f 
Wilson V. Day(f), Hague v. Rollestonig), Alderson v. Tern* 
ple(h), Rust V. Cooper {i), and Linton y. Barikt(k)} and 
endeavoured to distinguish them from this case, 

Loid 



.. (4) Vide Penriz v. Daintry^ B. R. 
19 Cm-. 2. 1 Sid. 411. Meggot v. 
JdiUi,B.R. gW'^W-S. lLd,Ra3/m. 

(c) 1 Jac, I.e. 15. § 2. 
Id) M. 44 El. 3 Co. 80. b. 
\e) H. 31 Geo. 2. 1 Burr. 467, 



87. 



(jO T. 32 «5- 33 Geo. t. 2 Burr. S27. 
(g) H. 8 Geo. 3. 4 Burr. 2174. 
(A) r. 8 Geo. 3. 4 Burr. 2174. 
{i) B. JR. T. 17 Geo. 3. cited sufru^ 

[k) C. B. H. 10 Geo. 3. 3 Wilt. 47. 
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Lofd Man^fibld, (withoDt lietriog the other ttde,y--This I770 
vajfaroager case than tny of die Ifomner. The bill of sale was ^ ^ ^. j 
a fattd on all the baDknipt laws. It was a coRveyatiee of all Butchsb 
he bad in the world ; and for what pmpose ? To pay the man against 
who had atrested him, but who had nojudgment i^ainst him, £abxo. 
and two other creditors; Why prefer the person yvho arrested 
Uaito otberpeivons who had not proceeded with so much ri- 
goorf He must have had the act of bairioraptey, which he 
coounitted in twenty-four hours afterwards, 'in coiitem|rfatioQy 
at the time. Brfore Wordeff v. Demattas it had been deter* 
mined, ^t a conveyance of all the effects is an act jt>f bank* 
niptcy ; because it puts an end to all trading. Was iTpossible 
for tins man to cany on his business after the bill of sale had [ 297 ] 
swqit away all his stock and efiects £1] P 

The nile disdiarged [f 78]. t 

[1] Kifc Lm V. Skimer, C. B. E. ft 78] Vi^e Devon v. Watts, H. 19 

15 G. 8. 2 BUtckst. 996. which was a Geo, 3. wpra, p. 8$. ^ Hasseis v. 

case feqr similar to the present, and Simjfson, B. A. H. 84 Geo. 3. supra, p. 

deieribined in the same manner. 69. Note £t 39]. 



I^ASON against Hunt and Another. nIS!^'^'^ 

T^HIS was an action brought against the defendants^ who Anagrementto 
-^ were partnerSi as acceptors of six bills of exchange to the ^^^1 raDdi-*^ 
amount of «£3SS00. Rowland Hunt, one of the defendants^ ^io^i ia<iu- 
happening to be m Dondnica on the 17th of April 1778, «n2S^^ 
wrote the following letter to his partner Tlioma* Hunt, the notcompUed 
other defexid^t, in London ;— « As oar friends FancefCaU- u^J^l^u^ 
'' well and Vance, (who were merchants in DominicH,) hare ceptaDce, oa 
'' made purchase ol about 100 hogsheads of jm2;e-|DbBCCo, Sb^i^^tLu 
'' and purpose shipping them, or as many of them as they can be consigned to 
*' get, by this convoy, 1 have agreed that, on theh* giving ^ou ln*^^e°biu 
** orders for insurance on any part of the samci and send&qg together with i, 
'* bilb of lading ton^dgned to you m London, what bills of E^*^*^j;^ 
'' exchange they draw thereon at the rateof ^80j»sr hogshead, thehoidtf oftii! 
^ from 90 diQ's to six months sight, as shall be determibed, ^{{J^[^^ 
'' will be duly accepted and paid by. you, and doubt not your sdUogtan, 
^' punctual adherence thereto." — On the first of Hpjf follow- <i>schftrKe9 tiM 
ing, FanUr Caldwell, and Fance, wrote to the defeadauts, or- '***p^"**" 
dering insurance upon 40 hogdheads of tobaecot, — 1£3600; 
withmt takhig ai^ notice of having dmwn any bills. This 
letter was received on the 6th or 7th of July, and, in conse- 
quence thereof, Thomas Hunt got the sum mentioiied imural 
fora premmm of «f303. On the same. 1st oi Majf, FanMf 
Calcnodl, and Fanee, wrote another letter to TbmnoB Mmmi^ 
Vol. 1. Y appcany 
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1 77d cppriaiii; Um, A«t tfiey had drawn m bSk of exchange for 
^^^^^ x3900 m oonaequeooe of Rowland HufU*B letter, payable to 
^2^ Robert Fanctf and indorsed bvhim to the plaintiff^ drawn on 
_^jj^ forty hogsheads of tobacco. This letter was recdved on dw 
^jJjT 10th of Jufy. On the 1 Ith, the biHa arrived and were pre- 
sented for acceptance, together with Rtnoland Hunfn letter 
of the 17th of ApriL Tt^mas HniU refused to accept them, 
and, after a negociation of two or three days, a memonukhim 
\ t9% ] was signed by uie plaintiiF, which, after stating dwf biUs, pro- 
ceeded in th^ words : ** Whereas forty hogsheads of tobacco 
'< have been consigned to Messrs. Thomas and Rowland Httntt 
" on account of the above bills, and they beira apprdienflic 
" that the net proceeds thereof may not be sufficient for that 
'' purpose, have refiised to accept the said bills, we therefon 
** accept die bSl of lading of the said forty hogsheads of to* 
'' bacco, and the policy of insurance for «£360O to cover tk 
'' same in case of loss Qmng valued in^ the said policy at £S0 
^ per hogshead) both whidi we now acknowledge the receipt 
'^ of,' and diat we will apply their net proceeds when in on 
'^ to the credit of Mr. Kobert France, as fcr as die said pro* 
'' ceeds will go, in part payment of the above bOb. Kendir 
" Mason for self and late Co." The tobacco afterwards u- 
riving was received and sold by the plaintiff, and produced 
only about £\¥jO. The occasion of the diffetence between 
this sum and the valued price in Rowland HwU*s letter did 
not appear. 

The cause was tried before Lord Mansfield, at the last 
Sittmgs at Guildhall^ when the plaintiff insisted, that Rov* 
land Hvnf9 letter of the 17th of April was a virtual accept- 
ance of the bills, and that nothing had happened to discharge 
this acceptance. That he was therefore entitled, as holder of 
die bills, to recover the difference between their amount and 
the price for which the tobacco sold.^— The defence vras, that 
the (etttf did not amount to such virtual acceptance ; but, if it 
did, that the memonmdimi had cancelled it. — There was a 
vo^ct for the defendants, and a rule for a new trial was ob* 
tained, which was aif ued on Tf^sdau die l6di of tfoveifther^ 
by Dunning^ and Cowper, for the plamuff, and the <S6&t/or 
General^ and Lee, for the defendants. 

In suf^rt of the verdict, it was contended : 1. That Ae 
agreement contained in the letter, on which the plaintiff relied 
as a virtual acceptance, viras only conditional, qvudified by dia 
contingency, of tobacco of the value of «£^ per hogsliead be- 
ing consigned to the defendants. If die bills, togedier with 
the letter of die 17di of -^hrih had beai shewn on the Ex* 
change, and the refiisal of I%oma« if tmf to accept them meof 
tioned at the same time, no merchant would have taken tbeai 
as bills payable bv the Huntt. But, £. If there had been ^ 
unqualified virtual acceptance^ it would have beendiscbaigsd 
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by the Mibsequent tnuisaction* Tie inducement to the 

geement to accept was die profit of the commission, 
iild it be supposed, that it could be the meaning of the 
parties, that the defendants should continue bound for the 
difference between the produce of the tobacco, and the 
amount of the bills^ and yet relinquish, to the plamtiiF, the 
profit of the commission, the power of selling; when he 
pleased^ and the security of the bills of lading and msurance?- 

For the plaintiff, the case of Pillans v. Van Mierop (a) 
was cited, as an authority- to prove, that there may hie^ by 
letters, or agreement, a virtual acceptance of a bill of ex- 
change; which, independent of any authority, they said, was 
«Iear upon reason and principle. The letter of Rowland 
HuMi was such an acceptance; and, as to the transaction 
which was contended to be a discharge, how could it be 
imagined that Mason had consented to take, in lieu of the 
whole, ^ what was likely only to produce part of tlie amount 
of the bills, when he had an acceptance fqr the whole? Hie 
clear intention was, that the plaintiff should sell the tobacco 
to disc!iai]ge the demand on the bills, as far as the produce 
should go, but without prejudice to either side. 

The court took time to consider; and, this day, Lord 
Mansfielb, after stating the facts as above set forth, deli* 
vered their opinion, as follows : 

Lord Mansfield, — ^The defence at the trial was, that 
the tobacco was not of the stipulated value, and that the 
Hunts never meant to be in advance for the drawers. As to 
thtf first question, there is no doubt but an agreement [f 1] to 
accept may amount to an acceptance, and it may be couched 
ia such words as to put a third person in a better condition 
than the drawer [<2^] [f 2]. If one man, to give credit to 

anotlier 



jags 
1779. 



Masok 
against 
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(o) B. R. E. 5 Geo. 3. 3 Burr. X66S. 

{<^] The parole apceptanoc of in- 
land bills of exchange (as mtcU as fo- 
..rei^a) is jgood, noiwithstanding 9 4 ^^ 



IF. 3. cap. !?• § 1- 4- 3 4- 4 Ann. 
cap.S, § 5. Lumlcy v. Palmer, B, It. Mm 
8 Geo. 2. Ca. Temp, Lord Hardw. 74. 
2 St r. 100. 



nm 



[-f l] Jlut a,n agreement to accept 
a non existing bill does not amount to 
an acceptaoce. as bctwecji the drawee 
and an indorse for a valuable con- 
sideration, who has had no communi- 
cation with the drawee, t* induce htm 
to take the bill and give value for it. 
And semh. per Lord Kenyan, C,. J . that 
no verbal agreement tot accept a bill, 
made, before it is drawn, can be valid 



Yft 



as an acceptance. Johnson v. Coliings, 
1 EaU. 9&. 

£r 2] Tims in Clark v. Cock, 4 East^ 
57 • where there was an agreement to 
accept upon a certain consideration, 
which failed, and the request to ac- 
cept was thereupon withdrawn by the 
drawer ; it was held that the drawee 
was discharged as bc*twecn him and 
the drawer, but remained liable a» 

acceptor 



9&9 
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Masok 
against 
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aBOther, makes an absolute promise to aeeept his luDj Ae 
drawer, or any other person, may shew sadi proorise upon 
the Exchange/ to get credit[F S], and a tfiird person, ^ 
should advance his jnone^ upon it, would have notlnng to 
do widi the equitable arcumstances whicii might sobsist 
between the drawer and acceptor. But an agreement to ac- 
cept is still but an agreement, and if it is conditional, and a 
third person takes die bill knowing of tlie conditions annexed 
to the agreement, he takes it siibject to sudi conditioiu. 
Here there were many things specified as the conditions of the 
acceptance — the insurance — bills of lading-H^onsignment-* 
a certain number of hogsheads to be delivered — of a certain 
value rated by the hogshead. On the face of the 3^;reeniient, 
I diought, at the trial, and still incline to diink, that the mean- 
ing of the parties was, that tobacco iriiould be consigned 
which should be worth £00 per hogshead. Pmf-tobacco 
must, at thit time, have meant if mmcan tobacco; and it is well 
known, that there ia a veiy great difference between the valne of 
the American tobacco, and what comes from die Rtnch islands. 
The difference here is immense. lYie produce of the tobacco 
consigned was only about ^1400. It is plain the jETihiIs never 
meant to be in advance, and I think so great a diflfenmce 
in the value is such a fraud as to entitle the deftadants 
to relief against the agreenient. But, as to diis, the rest 
of the court have doubted, chiefly because there is no evidence 
to shew how the decrease in the value arose; whether, from 
the inferioribr of the quality, or the fluctuation in the market 
If it arose nom buymg up refuse tobacco from the French 
West Indies f the fraud would be clear. But die rest of the 
court are extremely clear that the second instrmpent makes 
an end of the whcue, and I tiiink the grounds and reascMis are 
unanswerable. As to that part of the case it stands thus : 
The Hunts say, ^' We are not bound. This is an imposi- 
'' tion. The tobacco ia of an inferior value. Hie letter re- 
** presents it as wortii jf 80. The insurance makes it £V> 
^' per hogshead, and it turns out not to be worth JEAO." If 
Mason had meant to say, << you are liable, and shall pay (he 
'' bills," what would lus conduct have been? He woidd 
have left the policy of insurance, and die bills of lading, in 

didr 



acceptor to the holder of the bill, to 
whom it had been indorsed for a va- 
luable consideration, upon the credit 
of that agreement to accept, before 
the circumstances took place which 
discharged it is as to the drawer. 

[p 3} But it makes no difference 
whether the promise was communi' 



cated to the indorsee, or was even 
made %fier the indorsement, and there-^ 
fore could form no part of the Induce- 
ment to the indorsee to take the bill, 
R. JVytme v. 'Raikes, 5 East, 514. In 
which it was also held that a promise 
to accept or pay a bHl is good as an 
acceptance in either altexnaUve. 
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ibmlmuiBf wiiA mod iktmufKm Tbelemp^ 1770» 

tatkm toaocept was the oommission on the con sipim e ntj and y^^^ 
tbey weM to bnie the security of the goods and the insunmoe. Mason 
Bat the pkmtiff undoes all this, and says^ '^ Then 1 will take asainst 
^' all fiK»n you--^curit^, oommission. 4^." — This-was sajfing» Hunt. 
" I will stand in your place, but not so as to be answerable 
'' for move than ^ produce of the tobacco." It -is nnpos- 
sible the defendant could mean to accept, without any benefit 
or security. We are all dear that this made an end of the 
agreement* 

The rule discharged [79]« 

[t 79} Vide Dingwall v. Dimiier^ «ifpre. p. S47. 



The King against Jones, alias Thorow- JilSSJ*^' 

GOOD. 

npHlS was an indictment for foigeiy, whidi was tried be- |^^ ladictiiMnt 
^ fore Lord Mansfield, at the last Assiaea for £stex. jd rwto tog » 
Hie indictment consisted of six counts. Upon the first, ^^^^^^^^^^^ 
^second, and fifth, (which charged an intent to defiraud the *purporting\x>i^ 
Batik of England,) the priscmer was acquitted. The thud ^^^^^£; 
ttt forth, that he ** having in his custody a certam ibiged ^^qdod the 
'^ and counterfeited paper-writing furfoiUng to be a Buik- ^<* totes* 
'' note, the tenor of wnich ibrg^ and counterfeited paper* STdk-noie, «iid 
•* wnting is as fellows, ws.— No. jF. 946. Ipromi$€ to pay *ke want of ncii 
*^ to John Wilson, Esq. or bearer, ten pounds. London, MtbeM^ued^ 
** March 4th, 1776. . For self and compatw, of my bank, *^**^^^SS^ 
•* in Ei^land. L. 10. Entered John Jones— feloniously '^y^^^^l^ 
** disposed of and put away the said foi^ged and counterfeited tadont of the « 
** paper-writing, as and for a good and true Bank-note, weU SuMed? iu 
'^ knowing the same to be foiged and counterfi^ted, with in- •[ 301 j 
*^ tent to defraud James Rayner, against the fotm of the 
^'statute, Ife*" The fourth count only differed fixmi the 
dmd, by callmg it a eertainjorged ana counUrfeked note, 
iastead of paper-fmiting. Tne sixth charged, tnat the pri- 
soner did utter and publish, as tnie, a certain false, forged, 
and counterfeited pi^er-writing, purporting to be a promissory 
note for payment of money, (and then set forth the note as 
above,) with intent to defraud the said James Rayner. 
' On these counts a special verdict was found, va. as to die 
third; diat the paper-writing, purporting to be a Bank-note, 
in the said tliird count set fortn, was not a note filled up by 
any of the officers of the Governor and Conqmny of the 
Bunk of England, or entered in any of their books, but was 
forged; that the prisoner well knowing it not to be a note of 

Y3 * . the 
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1779* ^ Governor, 8cc. bat to be forged, aTerred it to be a good 
», ^-^j Bank-note^ and disposed of it as such to James Rayner, with 
TheKnTo '"^^"^ ^ defraud hun, and that Rayner took it from the pri- 
a^^ainst ^^^^9 and gave him «£lOfor it, believing it to be *a true 
Jones. Banhnote; that the Bank frequently pay Bank-notes which 
are filled up by their officers, and entmd in their boob, al- 
though they happen not to be signed. Tlie findiif oirlhe 
fourth count was the same, only calling it, as in the count, t 
note^ instead of paper-writing. On die nxlh, they found, 
that the said paper-writing, pturporting to be a promissory 
note, 4'c. was not filled up, ^r. and that the prisoner knowing, 
Sfc. averred it to be a good Bank-note, and uttered and pab- 
lished it as such, ^'C. as on the third count. 

Fieldhig aigued, on the part of the prosecution^ ihat the 
charge oudjinding were sufiicient to convict the prisoner. 
lliat, if a forged note is made in the form and appearance 
of a Bank-note (a), it purports to be one, although not 
signed, differing in this respedt from a forged deed, -^Uch 
[ 509 ] cannot be said to purport being a deed till it is sis^ned, the 
signature being of uie essence of that sort of instrument. 
That, from the finding, i) appeared, that the note purported 
to be a Bank-note to the man who received it, and that simi- 
litude is not at all necessary to constitute a forgery. He ad- 
mitted, that the finding did not support the ftixth count. 

Mingay was of counsel for the prisoner ; but Lord M Avs- 
viELD stopped him, and said, that die representations of die 
prisoner to jRayner, after the note was made, could not alter 
the purport, which is what appe^ on die face of the instni- 
ment itself. Such representations mi^t make the party 
guilty of a firaud or cheat [1]. 

The prisoner discharged.. 

CaJ MThich this was. 

51] The prisoner bad been indicted, on that occasion, and the present in- 
brought to trial, as for b, frauds dictmcnt pretcrred. Lord Manj(fie!d 
before Blackstone^ Justice, at the for- said, he thought the case clear at the 
mcr Assises, bat, as he entertained a trial, but that he had directed a special 
doubt whether the offence was not ra- verdict on account of the doubt of 
ther St. forgery with intent to defraud Blockstone, Justice, 
the Bank, the prisoner was acquitted 
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JoKSs against Maunsell. no?'''^' ^^ 

THIS was an action of trespass, for taking the plamtiff's itusotiecttod^ 
cattle; on a distress for die poor-rate. The question Ji?5^^^^ 
wasy whedier he was rateable under the statute of die 4Sd nas^tdmfomx 
of Elk. cap. & in respect of die Aerftage and Mimi^of part ^^S^u^ 
of Rockingham forest^ called the Lawn of beiUngfield. A 
verdict havim been found for the plaintiff, tte case was 
ifgaed, in iiichaebnas Term, 19 Geo. 3^ {a), on a rule to 
mw cause why diere should not he a new trial, b; Hiltp 
Serjeant, Wheeler, Grew, and Lee, for the plaintm, and 
Cust, Dunuing, mi Dayrellf for the defendant. Afber the 
aigumc^ty the court directed, that inquiries dbould be 
made on both «ides, in order to discoirer whether there waa 
9ny instance of such property being rated in any part of 
the kingdom. The rmdt of diose inquiries was, mat no 
instance could be found; and there being a difference of 
opinion in the court, the cause stood over for judgment 
tul this day, when Lord Mansfield stated the case, 
and the reasons for grantii^ a new trial, to the following 
effect: 

Lord Mansfield,*— This is an action of trespass. The [ 305 Y 
declaration consists of two counts. The first for entering 
<he plaintiff's close, and taking his catde. The other for 
taking bis cattle generally; and upon this the cause pro« 
c^eded; and not guilty being pleaded, die question was, 
whether the herbi^e and pamiage of die Lawn, part of 
Rockineham forest, is a species of property rateable to the 
poor. If it isy the defendant was entitled to a verdict; if 
not, the plaintiff. The plaintiff's interest was as occupier 
under Mr. Halton, but whether as tenant, manager, or 
servant, did not fully appear; but it did appear that he 
was a person in the visible occupation of the property. Mr, 
Hatton'a tide was under ^ grant Arorn Queen Elizabeth, to 
Sir Christopher Hatton,'o{ die office of keeper of the Lawn 
and deer, and of the herbage and pannage. ^ In the 4th 
Institute, herbage and pannage is thus explained. ** H9 
** that hath the herbage or pannage of a park by the grant 
'' or demise of the Kin{^, or any other, cannot take any 
'' herbage or pannage, bqt of surplusage, over and abgve 
^ the competent and sufficient pasture and feeding of the 
^ game; and if the owner of llie game suffer the game so 

« to 

la) Thufiday, 19th J7o9. |779» 
V4 



« « » 
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1 779. '' ^ increaaey as there is no surplusi^y dien he that hith 

y^ , ^^ ^, J '' the herbage and pannage cannot put any beasts in the 

Jokes ^ pvk/' Tne same definition is adopted by Sir Francis 

against ^^^9 in his arguments in^the case of Fotter ▼. North (a). 

Maunsblx.* '^^ ^^™^ ^^ the assessment was on the lodge and Lawn, 

but there was no question on any thing but the herbage 
and pannage. The cause was fimt tried' bcfoie Slacks 
aTONE, Jfistice, and he inclined to think, diat the piopeity 
was not rateable, but (he jury found for the defendant It 
thea came on here, oto a motion for a new trial, when a 
great deal was said about the situation, whether parochial 
or not; but the court stript the case of etery thing* of tbt 
sort, afid< without giving; any opinion, duwcted a new 
trial) OR the single question, whemer rateable or aotL On 
the second- trial, Ashhukst, Jiutkcf delivered it as im 
opinion to the j^ry, that the property was not imtcd)le^ 
and they found* for the plaintiff. Another motion for a 
new trial has been made, and die question fully aigued it 
tfie bar. Since the argument, there have been considerable 
doubts in the conrt, wliich have been the occasion that tiie 
case has stood oTer till now. We have long been i^preed 
upon two propositions: viz. 1. That die uncertainty (rf 
die value is not material ; that merely affects the quantity 
[ 304 ] of the rate : 2. That whether the herbage and panai^ is cih 
enjoyed by the grantee in fee, or by a tenant for lif(^ 
years, or fix)m year to year, or by a keeper or servant, is 
not material. If the property is rateable, any of those 
sorts* of occupiers are. Tliese tw0 propositions lay out of 
the case all tne particular circumstances concerning the nsr 
ture of the plaintiff's occupation, and bring it to £e simple 
question of law. Upon this we have been long divided, 
and we have consulted some of the other Judges, bat 
without satisfaction. The arguments agamst the rateahility 
were, diat the owner or grantee of the forest might destroy 
die property entirely, by increasii^ the number of the 
deer. Such grantee would- be rateable to die foil value 
* of the whole, for thtf forest is only exempted from the poor- 
yate while in the hands of tlie crown. By disafornbog} 
th9 herbage and panns^ might be extinguished. It is a 
species of property which does not lie in occupancy, and 
ti^pass or ejectment will not lie for it. There is no in- 
stance Svhere it has been rated, thou^ there b a great 
deal of this sort of property in the kingdom. The autho- 
rities on- diis side were J^aughan 188. 2 Bulstrade 249. 
Groke, Car, 49« (a). 1 Levinz. 213. On die odier site 
<yf the question, die consequence from the cases concerning 
occupancy was doiied; for, though thi^ property might 

not 

(p) I Vcnir. 383. 391. C^J PI. 17. 
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Bot lie in ooeupaacy, acconfing to liie strict coflnmon-law I770 
sane of die word/ it might be oocupied within the mean- ^„^^^^ 
ing. of die statute of EUzabeih. if so, the usage would j^^^ ' 
not dter the question* The case of RawUs ▼• Geil [1] was asainst 
*iBiich relied on; but it did not convince, because there the Mavnsslu 
profits arose from the ownership of the soil, (whereas herb* \r 305 1 
age and panm^e is only a privil^e,) and ejectment will lie 
for a mme, Cro* Jac* 150. (6). Another case, in 3 Keble 
540, was more material (c). That case goes to shew, that 
ttdh are rateable, and they do not lie in occupancy^ accord- 
ing to the legal definition, nor can they be the subject of 
an ejectment. The authori^ of that case however was 
mudi doubted. It is a loose note, by a bad reporter, of a 
rule to shew cause ; and it does not appear that cause was 
ever shewn. But the case was so apposite that, in the last 
vacation^ I got an inquiry made in the country to which it 
relates, and I found that the toll there mentioned has been 
rated as fSw back as memoiy goes [2], This confirms the 

note 

• 

[1] The case of RcmlU ▼. Gell h mines; The$e duties had never been 

Another^ was determined in this court rated, but, in the neighbouring parish 

in £. 16 Gfo. 3. [t 80.] It was an the Duke of DevojM^tre had been ratcdt 

action of tre^ass for taking lead ore ; under the same circumstances, for 'iO 

verdict for the plaintifi^^ and a case re- years; The miners, or the proprietors 

served, which stated ; that the plain- of mines, in the county of Derby had 

tiff was, (in consideration of £1590, never been rated, 

paid to ,the King as a fine,) lessee of all Buller, Justice^ (then at the bar,) 

the lead mines, with the lot and cope^ argued for the plaintiff, and IFJkder 

in the soak or wapentake of Works' for Uie defendants. 

worthi m DerbyshirCf for 31 years, at Tlie court held that this property 

^144 per ann. ; That he was stssessed was rateable, and not within the reason 

to the poor for lot and cope^ and hav- of the cases of the Smelting Company v. 

ing refused to pay was distrained upon ; Richardson^ M. 3 Geo. 3. 3 Bur. 1341* 

That lot is a duty of the 13th dish or and Rex v. Vandewall^ £. 33 Gto. 3. 2 

measure of lead ore, made merchant- Burr.^l* 

able; copeSd. for every nine dishes (h) B. IL H. ^ Joe, 1. Comyii t* 

raised at the mines ; Those duties were Kincto* 

without any risk to the plaintiff; they (c) Corporation of JVickham v. the 

produced in that year ;£500, but varied Mayor, pi, 36. 

and were uncertain in their value; All [2] The toll orPii^yM3^ bridge is nv 

the King's subjects may dig ore in the gularly related in. Putney parish and 

place, and are entitled to a quarter of also in Fulham^ being valued at the 

a yard of ground adjoining to their same sum, (<£/00 a year,) in each, 

work ; and great quantities of land There are collectors at each end. At 

are rendered useless by working the first there was none at the Putney end, 

and 



[t 80] Since reported, Cowp, 453* 
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m9 ^^^ ^ Keble very niuch^ and shakes the opkikm againt 
^^^* the rateability. The question is of great consequenoey and 
T^^ affects many persons, and therefore, we are all of opnkm 
aeainst ^^ there should be a new trud, in order that the pardes 
Maunsk^l. ^^y ^^^^ *" opportunity of having the point settled upon a 

special verdict in the most solemn manner known to the 
constitution* 

The rule made absolute (i). 

and tlicn the bridge was not assessed (fy C(& In Lord Buie v. Grindallf 

in Futney. <Or R^ v. Aire Navi^a- B. R, T* 26 Geo. 3. 1 Term Hep, 

tion, M, 29 Gto* 3. 2 Term Rep. 66o. 338. the court were clearly of opK- 

667. Since the last edition of this nion, that the plaintiff as ranger of 

work, the gate on the Putney side has Rickmond park, was not rat<*able is 

been taken dowii* lespcct pf the herbage and pannage. 



Monday, 29th Barber agdinst Fletcher. 

A represVntation H^HIS was an action on the same policy with Barber, 
^^'vlhcVX^ A French (a), tried at the same time, the same rule ein 
teiHia to all the tercd into, and a similar verdict found; but here, besides 
^^^iJ^iul"^ ^^ ground mentioned in that case, there was another 

sentatiODy that i-i • i -i •« 

the ih'tp is fx- Stated, VIZ. that, smce the trial, a material representation 

^to'thVc^Lt ^"^^^^^ l^ad 'jeen made to Shulbred the first underwriter on 

ofj/ncaonsuch thc poHcy, and which turned out to be false, had beendis* 

t ri'Ia'"°ai\!?'* covered. After the otlier case was disposed of, this stood 

▼itiate thc po- over, on this point, till an affidavit of the fact should be pro- 

SSiw hlru out" ^^^^ ^^^ Shulbred. 

that she Mtua^iiy * Cause was this day shewn, when it appeared from ShuU 
niied SIX months bred's affidavit, that, when he signed the policy, in March 
VT*3Qg 1 1778, the broker was getting several others, on other ships, 
subscribed at the same time, all belonging to the ssme 
owner, and said, speaking of them all — *^ \Vhich vessels 
** are expected to leave the coast of Africa in November or 
*' December 1777." — In truth, the vessel in questio^ had 
sailed in May 17779 and Shulbred swore, in his affidavit, 
that, if he had known that circumstance, he would not have 
signed. There had been actions brought against all the 
underwriters on the policy, except Shulbred. 

Davenport^ for the defendant, insisted, that a represent- 
ation to the first underwriter is considered as made ^to all 
who siffn after him; and that the representation here was 
material, or at least such as ou^ht to be submitted to a jiir]r« 
for them to judge of its materially. 

(a) S^ra^ p. 2M. 
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Lmrd Mansfibld, — It has certainly been determined^ 
in a variety of casesy that a representation to the first under- 
ynitet extends to the others. Bat under what circunw 
stances has die defendant gone to trial in diis case? He 
certakily knew what had been represented to himself. He 
was acquainted with Skulbred, and had an opportunity of 
asking before the trial what had been represented to kim. 
If therefore this evidence is new, it is owing to his own 
negligence. But the representation is not material. It was 
only an expectation, and the underwriters did not inquire into 
the ground of the expectation. Hiis was lyii^ by till after 
a trial; in order to make an objection if the verdict should bo 
for the plaintiff. 

The rule discharged [f 81]. 



SOS 



1779, 



BARBia 

against 
Fletcher^ 



[t 81] In the case of Shirley v. jrH- 
iinton, which came on in S. Jt. M. 
22 Oto. 3. upon a motion for a new 
trial y Lord Mansfield and the rest of 
the court were clearly of opinion, that, 
if the broker, at the time wften the 
policy is effected, in representing to the 
underwriter the state of the ship, and 
the last intelligence concerning her, 
does not diKlose the whole, and what 



he conceals shall appear materiat t& 
tlie jury, they -ought to find for the 
underwriter, the contract, in such case, 
being void, although the concealment 
should have been innocent, the facts 
not mentioned having appeared imma* 
terial to the broker, and having not 
bc4n communicated merely on that ac- 
count [f]. 



[t] jSee HacdowaU ^i^Jraser, ntfTa, S£CL 
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To entiUetcoB. HPHIS was an acoon of trespass, in which, on the plea of 
stable, &C. to -^ not guilty, a verdict was found for the defendant In the 

^dtT'U^. 1. '^^ ^""» ^^^^ ^^ obtained a rule to shew cause, why it 
c. 5. after a vcr- should not be entered on the roll, tliat the defendant was a 
^Jtb^^TiiM, constable, and that the action was brought for what he had 
tgtkeuidstwho' done in the execution of hb oiBce. By the statute of 
ttft^i^ 7 Jac. I. C.5. («), it is eaacted, lliat if any action duOl be 

tjiat tie was act« . ', . ^ ' a_i_i j *• ■• 

Sng in the exe- brought against a justice of peace, constable, Cfc. for any tniiig 
cjuioii of hi» jQne by virtue or reason of his office, he may plead thie gene- 
ral issue, and give the special matter in evidence ; and, if the 
verdict shall pass with the defendant in such action, or the 
plaintiff become nonsuit, or suffer a discontinuance, in eveiy 
such case, the justicti orjiutice, or such other judge brfare 
tchom the mid matter shaU be tried, shall allow to the de^ 

fendant 

(fl) Made perpetual, 2lJae. 1. c 12. 
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fmdmU kk-dmAk eotii[v]. Them mm no indoraement on 1760. 
the PoUea, nor cerdiicatei in this case; but, in an affidavit of t_ g-„/ 
die <frf(pndiiif, h itas avonii that the act for which he was Grindlbt 
saedy was -done in die executioh of his oflBce. against 

Wood, in support of the rule, cited Res v. Polandia), Hollowat* 
and DecenUk v. Merimt (b), a case on this very statute, [ 308 ] 
where it is said, that vfbaa there is a verdict for die defendant, 
the facts eniitling him to double costs are to be put upon the 
record bj way of so^estion. He also mentioned some 
modem cases, wiiich had been furnished him by die master, 
psrtiailarly one of Hickman v. Goring {c), a note of which 
was read by Bullbr, Justice. 

Howorth, for the plaintiff^ insisted diat it was clear, flrom 
the words of the statute, that the judge who tries the cause 
must certify, that the act complainea of was done b^ the 
defendant in the execution of his office* The statute did not 
say, '< such defendant shall be allowed his double *^ costs,** 
but *' the jusAce or justices, &c. shall allow him," &c« 
Whether the defendant was or was not acting in the executiois 
of his office, was an inference of law to be drawn from the 
partidolar facts proved, which the judge at Nisi Prius t^as 
able to do, but the couit could not without tiying the cause 
again. Tlie defendant's affidavit was absurd; it was swearing 
to matter of law. The cases cited did not apply. In that 
of Devenish v, JMertins, the pUdntiff having moved to dis- 
contbue, the court made the payment of die double costs 
part of the terms ou which the motion was granted; and 
what was there said about a suggestion was foreign to the ^ 

case before the court. But the point was expressly decided 
in a case in Feniris{d), where a suggestion, like that now 
prayed for, after a verdict for die defendant was refused, on 
the ground that it was the province of the Judge before whom 
the cause was tried to auow the double costs. — He stated 
an affidavit, (which , was read), by which, he said, it would 

appear, 

(a) B. R. E. 3 Geo. I. 1 Str.^g. (J) Anon. C. S. E. 1 W.^M. t 

{h) B. R. E. 7 Geo, 2, 2 Str. 974. Vcntr. 45. 
(c) B.R.H. 15 Geo. 3, 



[f] In Harper v. Carr. 7 T. R. 448. the ju^ge to grant it : in both which 

This case was citod and confirmed as respects it differs from a certificate 

to the necessity of-a judge's certificate.^ under 8 & 9 /#^. 3. c. II. #. 4. to 

Ic was there held that the certificate entitle a plaintiff to full cos^ for a 

may be granted at any time; and that wilful and malicious trespass. Fide 

under circumstances bringing the case Good v. IFatkinSf 3 East, 495. 
within the statute, It b imperative on 
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1780. fPP^^> that (he defenduit mw not acth^ in the wecadoo of 
lus office. 

Hie rale ditcliarged[t 82]. 

(f 82] But where there is a special mon cases, where it does not appear, 

verdict, and it appears by the facts upon the i^cord, in what capacity the 

there foundy that the act for which the defendanl was actings an allowaace by 

action was brought* was done by the the Judge is neccssaiy» but hot when it 

defendant by virtue or reason of his does appear oh the ceoerd, that be was 

office, as a justice of peace, &c. the acting by virtue of his oflSce; that the 

master must tax double costs, though case of a discontinuance! provided for 

there has been nu certificate, nor allow- by the statute, shews, that the right to 

ance by the Judge who tried the cause, double costs was not meant to be con- 

This was determined in the case of fined entirely to such allowance of » 

JtoMn V. Pickiff^^ B, R. M. 23 Geo. 3. Judge at Nui Priu*, The roaster 

Lord Mansfield, and Butter^ Justice, being asked, said, he' had no doubt, 

said, upon that occasion, that, in com* but that he ought to tax double costs. 



•[ 309 ] 

w<^l«diy. The King against the Ikhabitants of 

Ukder-Barrow and Bradley-Field. 

If there it ft 'T^WO justices having removed Thomasnne Hallheadf from 
mlTLJwA^?'^ ^c town and hamlet of Vlverion, in Ldncashirej to the 
the parish of B, township or division of Under^Barrow and Bradley-Fieldf 
cB.d orfhTy^tf, ^ Westmoreland f the court of quarter sessions for Lancashire 
the servant re- Confirmed their order, and stated the following case. 
S^ to\bc*pa. " Thomassine Hallhtad smgle woman, bemg settled hi the 
rith of c, serves *' townshlp of Vfidef' BafTow and Bradley'Field, in the 
SrJre**^s^hittjd to '* cownty of Westmoreland, by a derivative settlement from 
the same master ^ her father^ was hired for one year, from Whitsuntide 1770, 
triin^S^ " ^^ ^^^suntide 1771, to D. Burrow, then an inhabitant of 
.of wftffes, and '' the said township, for the yearly wages of 18f. where she 

Mi^MMirn ** " '*^^ ^^* **™* ^^^ ^ firing, till Ae 12th of May 
in c^titei^^ ** 177L Her master then removed with her into the towa- 
iDcbtit^AcH « ship of Strickland Roger, in the said county of West- 

*' moreland, and she there continued seven days in the said 
'^ service, (which completed the year,) and received her 
*' wages, llieu slie' again hired herself to the same inaster 
*^ for another year, from Whitsuntide 17II9 to Whitsuntide 
*^ 1772, for the wages of 25«. and, under this last hirina, 
'' she contuiued in Strickland Roger, from Whitsuntiae 
*' 1771, till Ca#/J/e;;zcrs following, when, by mutual consent, 
'' slie quitted her service, and received her wages up to that 
<' time/' 

Wilson and Wood now shewed cause against quashing the 
i^rders. They eaideavoured lo distinguish the case from that 

of 
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«f Hear v. Croacambe (a), where the Mupery having been hired 
for a year in one parUi, and havii^ lived dmt year there, and 
received hts waq;esy continiied a quarter of a year longer, and 
then went with his master into another parisli^ and lived with 
him there six monthg, without coming to any new agreement; 
and die court held that he was setded in the last parish. 
That case, they said, was argued on the ground of tliere being 
no interruption, — ^uo new contfact,^— but a continuance, and 
prolongation of the term of service, under the first hiring. 
So when there is a demise for a year, and the tenant holds 
over without any new baipiin, he is still considered as holding 
under the origiiud demise. But here the first contract was at 
an end, bodi .in form and substance; there must have been 
a new bargain ; the wages were different ; and the sessions 
had not stated that there was not a chasm in point of time be* 
tween the first and second hiring. The second must be con* 
sidered exacdy as if there had been a change of masters. 
The services in the two places could not be tacked together, 
OS in the case of Rex v. Crosscombey because the pauper 
having already a derivative settlement in Under- Barrow^ the 
time she served there could not have operated so as to gain a 
settlement there, and therefore it ought not to be taken at all 
into the account. 

Dunning, Chambre, and Haworth, argued on the other 
side. They observed, that, although, in the case of Rex v. 
Crosscombe, the circumstance of there being no new bargain 
was relied upon at the bar, tlie court did not decide upon 
that distinction, but, on tlie contrary, Lee, Chief Justice, 
mentioned several cases, in which a settlement was held to 
have been gained, where there was a year's service under two 
hirtngs (a), and ssdd he could see no difference. If a chasm 
of an hour or two were to be admitted to have taken place 
in this case, between the end of the firat year, and the new 
bargain for an increase of wages, that, they said, would 
not make such an interruption as to prevent a settlement. 
For thu, . they cited. Rex v. Fifenead Magdalen (6), 
where there was an interruption and absence from die 
master's house for above an hour ; Rex v. Ellesfield, where 
the interruption was still longer, but not for a whole day[l]; 

and 



SQ9 
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Under- 
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[310 J 



(a) M. 19 Gto. 9. fi Str. 1240. 
Burr. Stttt. Casn^ No. 87. 

CdJ Burr, Settl. Cotes, be. cif . p. 
159. 

(b) M. 11 Gto. S, Burr. Settl. 
C^et^ No. 37. 

[1] That case was argued H. IJ 
CcQ. 3f by Lavftcncc-on one ^ide, and 



Mansfiddf Dunning , and Kirhy^ on the 
other. The circumstances wefe very 
nearly the saibe with those in Rex. v* 
Fifekead Magdalen. The ground of 
the decision, in both, was the maxtm, 
that there is no fraction of a day, Tb« 
pauper was in the service every day 
in the year. If a discontinuance how'^ 

•vsir 
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1 780. "'^ ^^ * ^^"^ ^'^^^'"^ ^ ^"^ towittiiq) of Undtt^B$f- 
mm (c). 

Loixl MansfiblDi — ^We m all very dear, Aat Ais 
was a contmiuiDce of the wuiie senrioey wilk an bcmae of 
wageflL 

Both ordeis ^piadhed. 

ever short were to prevent a settle- being contrai^ to the tme sense of the 

ment, there could never be one gained words of 8 ^ 9 WUL 3.' c. 30. and 

where the year was served under two Sir Jamu Burrow^ in his report of the 

hirings, because there can be no new case has investigated with great accu- 

hiring without some degree of inter* racy the history of die first decisioDt 

ruption. — on this point. The court thought 

In the former case of Rt» Vi Under* themselves bound by the authority 

Barrowy cited in this, it was attempt- those decisionB 

ed to overturn the doctrine in favour of (c) H. 6 Geo. S. Murr» Settle GsMr, 

settlements gained by a year's service 11S8« No« 175. ' 
under two hirings tacked together, as 

SS'jId!*- Robekts and Another against Hartley. 

If apriieittaken jN an action for money had and recmed, which was tiied 
pri^i^r^ ^ ^fore Lord Mansfield, at the last Sittings, at GuUd- 
arc to share pro- AiUl, the case was this: Two letter of marque ships, one 
^^'l^^thr <»Ued the Henfy, belongmff to the plaintiffs, Ae other called 
number of men the IVto BrotherSj which belonged to the defendant, had taken 
m^vc^rm ^ Gaston, a French East-India^man, and the defendant, io 
ccHuist. the character of asent, had received the prize-money tor 

both. Tlie plaintiff demanded hie share, and the defendaot 
was wQling to pay him what he, (die defendant,) said he was 
entitled to, after deducting 5 per cent, for commission, which 
he claimed as agent. The plaintiff innsted upon a larger pro* 
portion than vdiat die defendant oflfered, and also lerased to 
allow the commission, on the ground that the defendant had 
no authority to act as his agent The defendant had paid 
into court what he admittdQ to be due, and the jury foiuids 
verdict for him. 

Lee now moved for a rule to diew cause, why diereshould 
not be a new trial upon two grounds. 1. Because, accord- 
ing to the evidence given at the trial, the plaintiff's ship had 
forty*five mein on board, and the defendmt had only allowed 
as if she had had forty-four. 8. Because the defendant had 
no claim as agent. In support of this last ground, he oflered 
to read an affidavit of the plaintiff's denying the appointnieat 
of Uartku to be agent. 

Lord Mansfield, — The parties came to trial on two 
questions. 1 . Whether the deifendant was agent? 8. What 
was to be die rule of division between the tMio jomt captors? 
Upon die last, after a good deal of evidence from persons 

convBisafli 
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convenfaiit in the distributioo of prizes, it came out^ and was 
agreed upon on both sides, on the authority of a case before 
me at the Cockpit ^ that, where there has been no special pro- 
portion of distribution agreed upon, the division shall be ac- 
cording to the number of men on board each ship. In the 
course of the trial it appeared tliat both sides had been under a 
mistake, as to the number of the men in the plaintiff's ship, 
and it was agreed that they were forty-tive instead of forty- 
four ; so that the defendant had not paid enough into court. 
But 1 was of opinion, as this was a liberal action, it would be 
improper to permit the plaintiffs to have a verdict for what is 
called a Norfolk groat ; that is, on a question which neidier of 
the parties had come to try (a). The question on the agency 
was a very material part of the cause, but we cannot grant a 
new trial on the affidavit of the plaintiffs, who could not be 
examined at the tiial. ' 

'ITie rule refused : — But it was refcrr^ to the master to 
take an account if any tiling, and what, vl as due to the plain- 
tiffs ; the defendant, in the mean time, not to take out execu- 
tion for his costs till further order from the court [f 83]. 



(a) Vide Longckamp v. Kenny ^ ««- 
pra, E. 19 Geo. 3. p. 132. 

[i" 83 ] Vide JVetnyss v. Unzee^ iff/rat 
324. Le Caux v. Edefiy U. 21 Geo. 3. 
infra, 594. Lindo v. Rodney, H, 22 



Geo. 3. infra, 6 1 3. Note [i\. Mit- 
chell V. Rodney, infra, 620. Note. Cor- 
m v. Blackburne, E. 21 Geo. 3. infra^ 
641 . Antkon v. Fisher, T. 22. Gto. 3. 
vfra,64^9. Note[l]. 



CoMERFORD against Price. 

A CTION, by original^ against the defendant, as acceptor 
^^^ of a bill of exchange. — The declaration set forth, that 
the drawer had directed the bill of exchange to the defendant, 
by the name and description of Mr. ^'illiam Price, altornej/ 
ot law. — ^The defendant p/efl£/e^, in abatement, that, at the 
time of suing out the original, he Wlis an attorney of thia 
court, and that, according to the immemorial custom and pri- 
vileges of the court, every attorney of the court, who is sued 
in auy personal action, ought to be sued by bill, hied, and ex- 
hibited against him as being present in court, and that no at* 
torney is compellable against his will to answer in any personal 
^ction prosecuted by original ; and averred, that he had been 
mipleaded by the said ongin^l writ against his will, and against 
the custom and privileges aforesaid. — ^The plaintiff dempirred 
generally, 

iJaveuport argued for the plaintiff, that, if this privilege of 

attorneys wer^ to be held to extend to actic^ o^ bills of ex* 

Vol. X, Z change^ 



Irt February* 

If an attorney 
is sued by o*ifi* 
n4/» as accepior 
ot'»bilior ex- 
cliaage, he may 

£lead hit privi* 
!g« in abftte* 
U^ut in tuch • 
c*«e> at well as 
in.any other p^fu» 
swOAi actioo. 
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1780 <^hAnge, it would be productive of great inconiveBienoe to 

' trade, for a bill could not be filed in the vacation ; and if Ae 

CoMFH ' bill of exchange became due in the vacation, (which •was 4e 

cane here,) an attorney, who M^as an acceptor or indorsee, 
might set tlie holder at defiance for several months, so Aat the 
security would be worse than in the cate of other persons, and 
not what the holder is entitled in by the custom of merchants. 
By accepting the bill, the defendant ought to be considered as 
having waved his privilege. When an attorney assumes a nevf 
character, as by taking upon him the office of executor or ad- 
ministrator, or by Joining with anodier person in any contract, 
he loses this privilege, whether he is plaintiff or defendant. 
*Hcre, by signing the bill of exchange, the defendant had 
taken upon him, in the eye of the law, the character of i 
merchant. He said riiere ^ ere no cases on the subject, but 
that he had known many instances where attorneys had 
submitted to arreftts on original in actions upon bills of ex- 
change, and that the point had never been disputed tUl now. 

Boner was to have argued hi support of the plea, but Loitl 
Mansfield stopped him. 

Lord Mansfield, — ^This case is extremely clear. A 
man do<^s not make himself a merchant by drawing or accept- 
ing a bill of exchange. Here the very bill of exchange 
itself described the defendant as an attorney. If there are no 
ca.<(es, it is because the privilege cannot admit of a doubt 

Bui.LER, Justice^ — It must not be taken for granted, that 
a bill cannot be filed in vacation. I think there has been a 
cuse before the court, since I have been on the Bench, where 
it was determined, that it may be done to save the statute of 
limitations [f 84] [f]. As to the^ inconvenience supposed to 

attend 



[t 84] The following case has been 
sfnce decided : 

Lane v. Wheat, B. R, M. 23 C 3. 

Wood had obtained a rule to shew 



ciiuscj why the proceedings should not 
bo set aside as irregular, the defendaut 
being an attorney, and the^ctionbaf- 
ing been commenced by bill iiled io 
the vacation. It appeared, that, it 

the 



[f] It has since been decided that the 
rule, that a bill may be filed against 
an attorney in the vacation, is a gene- 
ral rule, and ilot merely an exception 
in tlie case of tfio statute of limitation]). 
Waghorii V. Firlds, 5 T. R. 17.3, and 
in another ca?<e, where it became ne- 
cessary to state the precise time- at 
which the action was commenced, in 
order to shew, on the one hand, that 
it was after the cause of action ac- 



crued, and, on the otlier, that it was 
previous to a tender made by the dc- 
iendunt, leave was given to insert iu 
the memorandum of the bill the day 
on which it was filed. Do(lsvvrtk\. 
Bowvn, 5 T, R. 325, In Heron v. 
Edwards, S T. R. 6^3, it was decided 
that the same power of filin;? a bill in 
vacation extends to actions against 
prisoners. 
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Price. 



md this privil^e in the case of bills of exchai^, I do not 
that there is any. Every person who takes one, ought to make 
it his business to inquire into the situation and circumstances Cq>ierpoild 
of those whose names are upon it Aadj with regard to the against 
advantage of the arrest, ^Aa^ was originally only meant to com- 
pel an appearance ; nothii^ farther can be dpne in the vaca* 
tion , so that by filing your bill s^;ain8t an attorney the first day 
of the term, you are as far advanced in the cause, as if he had 
been arrested. 

Judgment for the defendant [f 85]. 



the plaintiff had waited till the com- 
mencement of the term, the statute of 
] invitations would have attached. 

iFood now cited, in support of the 
rule, Broadivaite v. Blackcrby (a), 

IVallaQe and Leycestery for the plain- 
titl, stated, that it was become the 
constant practice to file bills against 
attorneys, in vacation, to prevent the 
statute of limitatioQs from attaching, 
(in which they were confirmed by the 
master,) and relied on what was said 
by Bull RR, Justice j in C&merfbrdy. 
Frice. They also cited Leadicter v. 
Markland (b) as applicable, in point 
of argument, and principle, and argued" 
irora the^ absurd consequences which 
would follow, if the rulu contended 
iot on the other side were univci sally 
established, since, in cases where an 
action given by statute must be com- 
menced within three months, it might 
so happen that the three months would 
begin and expire, before the com- 
mencement of the terra. 

Lord Mansficidf — Public justice is 



concerned in this question. The mas- 
ter states the practice to be to file bills 
against attorneys in vacation. Fictions 
are allowed against all the King's sub- 
jects for the furtherance, but never for 
the hindrance of justice. Why should 
an attorney be in a different situation 
from other persons ? 

AsiiiiuRST, Jiw/icf,— In common 
cases, there is no occasion to take this 
course, because no time is gained by it. 

BuLLEE, Jiwf ice,— The reason of 
the ca$e in Comberback cannot be sup- 
ported, riz. that a bill filed in vacation 
cannot be referred either to the prece- 
dent or subsequent term. If that were 
true, no proceedings could go on out 
of term. 

The rule discharged. 

[t 8^3 An attorney who is arrested 
by capias on a special original out of 
the same court, is not entitled to his 
discharge on serving the sheriff with a 
writ of privilege, but must plead such 
privilege in abatement, Crosslcy v. 
Shaw, C. B. E. l6 Geo, 3, 2 Bl. 1085. 



(a) B. R. H. 9 fT, 3. 12 Mod. l63. 
Comb. 46 J. — Vidcy also, a case of Hoi- 
lovay V, Cross, B.'R. E. 17 Oeo, 2. 
cited by Denison, Justice, in 2 Burr. 
1052, where it is said, *' That prison- 
« ers- arc considered in the same light 



«& 



with attorneys^ (who are supposed 
" to be always present in court), 
'^ against "wiion^ bilU cani.ot be Jihd, 
** but in term time." 

(b) C. B. H. n Geo. 3. 2 Blackst. 
1131, 
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T**^' The Kino against Morgan and Another. 

1st rtbmty* ^^ 



Oa ft lule for ta H^HIS Mras a rule to shew cause, why an informatioD Aould 

ttMoi^aie'^oocut ^^^ ^ ^^ i^nst the two defendants, one of them for 
Mfty think ft Sending, the other for carrvii^ a challenge. Upon shewing 
^?f *»!•***» cause, the court thouglit there was ground for granting the 
drauntunoL, information. But, under all the circumstances, were of 
^payment of opinion, that it would be a sufficient pumshment if the de- 
cMtf ftppnn tn fendants paid the costs ; and, therefore, discharged the nile oq 
ideqtttte punitb- those terms. 

menty they will 

dtichtfge the role oa the dcfeodant't andcrtaking lo to do. 



[ 313 1 

Moaiuyiih Thellusson against Fletcher. 

InftOftctioiioBft rpHIS was a rule to shew cause, why the inquisition on a 

policy on ft fo- ■ -^r* a1 \' c * 

rdgn ihip» vhen wnt of inquvy, m an action on a policyof msunmcep 

there it ft stiiNi* should not be set aside. The case was this : The policy was 

poii^?hftii ^ ^^ ffoods on board three French vessels, from Saint Dominp 

•ofident proof to Bourdeaux, llie material part of it, as to this case, vi^$ 

ti^mlTjIiag- ^ ^ following words : *' On all goods loaden or to be loadeo 

meat by default, '< aboard the ships Le SoigtieuXf La Pucelkf and Le Vain- 

^ ^["onn-*" " Qvi^r^ all or any of them : The said goods and merchandixes 

cpiiry aeedt only ** by agreement are, and shall be valued at 

fend^iViS)?'' " ^^^* ^° ^ casks of clayed sugar^ and 12hog- 

scription to the '' sheads of muscovados : The policy ^o be deemed sufficient 
F?*^» ^'*^^ " proof of interest m case of loss.*' The first count in the de- 
deBaf^lataeflt. claration stated, that ^oods to a great amount, being the pro- 
perty of certain foreigners, had been shipped on board U 
SoigneiiXf and that she had been lost. The second averred, 
that the goods were shipped on board the three ships^ or some 
or ofie of them, to the amount of the sum insured, and that 
two of them had been captured, and the other lost. The de- 
fendant had underwritten <£300, and having suffered judgment 
by default, tha juiy^ on the writ of inquiry, assessed the da- 
mages at that sum, without any proof of the amount or value, 
or any evidence whatever, except of the defendant's hand- 
writing to the policy. 

The 

(aj This was left blank, as here printed. 
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The Solicitor General, for the plaintiff. — Bearcroft and 1780. 
Davenport, for the defendant. ^^v^/ 

It had been urged^ on the part of the defendant, before the Thellussov 
sheriff, and was now, that it was incumbent <mi the plaintiff against 
to give some farther evidence of mterest, and to prove that ^Fletchem. 
some sugars belonging to the insured had been shipped. An 
affidavit was produced tending to shew that, in fiict^ die in- 
sured had no mterest. 

The Solicitor General contended, that, by the express 
agreement of the parties, no other proof of interest but the 
policy was required, and this insurance on foreign ships and 
property was not within the statute prohibiting such poli- 
cies (b), so that the plaintiff was entided to recover the sum 
insured by the defendant, even if it could be proved that the 
insured had no property on board. 

Tlie court said, that this was not a policy within the[F I] [ Bl6 1 
statute, foreign ships not having been included in that act, on 
account of the difficulty of bringing witnesses from abroad to 
prove the interest. Ine only difficulty there could have been 
here was from the circumstance of there being three ships, 
but the second count was so jfiramed as to make the case the 
same as if there had been but one.< By suffering judgment 
the defendant had confessed the plaintiff's title to recover, and 
the amount was fixed by the stipulation in the policy. 

BuLtRR, Justice, observed, that vn-its of inquiry are 
often sued out in cases where they are not necessary [)], 
as for mstance, in actions on covenants for the payment 
of a sum certain ; and, for this, he cited a case in £ Satin- 

ders 

O) 19 Geo. 2. c. 37* Reporter makes Wilmot^ Chief Justice^ 

[l] Vide Bruct v. Ratclitts, C. B. say, '* This is an inquest of office to 

£.10 Geo, 3. 3 Wils. 6l, 62* where, " inform the conscience of the court, 

on a motion to set aside the inquisition " who, if they please, mav tkcmeeivee 

on a writ of inquiry for excessive da- *^ astcsi tke damagee [t 86j/' 
niages, in an action of trapa^, the 



[i 86] Vide also, to the same efiect, 2 WiU. 372. 374. 
Heroit v. Mantel, C. B. E. 8 Geo. 3. 



[p 1] In Andrte v. Fletcher, 2 7*. A. docs not extend to the case of re*as- 

l6l. the authority of this case was re- surance, which is prohibited by th^ 

cognized, but it was decided that the 4th section of the same statute, 
exception in favour of foreign ships 

Z3 



316 



CASES IN HILARY TERM 



1780. 



THfeLLtJSSOK 

asainst 



den (a) [<t> 1]. He said it does not follow, because a vrit 
of inquiry has been awarded, that the amount of the demand 
is uncertain. In actions upon a bill of exchange, or a pro- 
missory note, nothing but the instrument is to Be proved bdbre 
FLETCiiEa. ^® J^ryC^l ^6 ^um being thereby ascertained. Though, 
even in cases where there is no necessity for a writ of inqnirvi 
that proceeding Ls of use, when tlie plaintiff goes for iateieO, 
which the jury assesses in the name of dams^es. 

The rule discharged [3]. 



(a) HoldippY. Otway, T. 21 Car. 2. 
^ Savnd. 106 [f 2.] 

[<t> 1 ] In Rashleigh v. Salmon^ C. 
B. T. 29 Geo. 3. H. BL 252. which 
was an action on a promissory note, 
and judgment by default, the court, 
on motion, referred it to the protho- 
notary to ascertain the damages and 
costs, and calculate it^tcrcst on the 
note, without a writ of inquiry [f 3]. 

[2] In such cases, although the note, 
pr bill is stated, and the execution of 
it averred, in the declaration, it has 



been settled in many instances^ that it 
must be produced before the inquiry 
jury. BUhrft v. Baudet^ C. B. H. 18 
Geo. 2. Barnei, quarto edit, p- 253. 
Ellis V. ffall, C. 75. T. 19 4- 20 G,i 
ibid, p. 234. Snotedon v. Thomas, f. 
B. >f. 11 Geo. 3. 2 Blackst. 7^- 
[t87][<t>2]. 

[3] There was a similar mlcin 
another action on the same policy, 
(TMlusson V. Walter^) which, of 
course, was also discharged. 



(t 87] ^. C. 3 WiU. 155. Green v. Hearnt, B. K. E. 29 Geo. 3. 

[<3> 2] But it need not be prorrrf, 3 Term Rep. 301 [f 4], 



[f 2] See the note of Mr. Seijeant 
Williams on this point. 

[f 3] In Shepherd v. Charter, 4 T. 
J^. 275. the practice of referring to the 
master to compute principal and in- 
terest, without the execution of a writ 
of inquiry, was established in K» B. ; 
and it is now the ordinary practice of 
both courts. 



[p4] So in a writ of inquiry in an 
action of assumpsit, where the de- 
fendant gave in evidence that she had 
acted as agent for her husband, and 
thereupon the jury reduced the da- 
mages to 1*. ; the court held that such 
evidence ought not to have been gone 
into. De GaiUon v. Victor Bard 
LAigle, \ B.SpP. 368. 



. ** 
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Walker and Otliers, Assignees of Bean, a Monday, -jui 
Bankrupt, against Burnell and Another. «'"»»'y- 

nnHIS was an action of trover j against the sheriffs of JjOH' ir a bankrupt 
-*■ don for goods taken on a writ oi fieri facias. The cause *^" hi* ceriifi- 
was tried at the last Sittings at Guildhall (a)^ before Lord trad«"<aiD for 
Mansfield. The focts vere tliese : — A comnmsion had ^"""^if " i«ft 
been sued out against Beauy in August 1772. He had been '^^^\IT^ 
engaged in very complicated and extensive conoeras; and his house, hous- 
debts to the amount of i:60,000 were proved under this com- {L°rnit^"i'n"orl 
mission. In December 1772| he obtained a certificate. He ^^^ \^ ^''^''^t >" 
never removed from his house^ nor were the furniture^ hous- JJ wl^e ba^nkropt'* 
hold goods, andplate, sold or removed, but he remained in estate^ the Msig- 
possession of them, and, after his certificate, engaged in trade ^t^in'g u^^*^*^ 
on his own account, and continued to trade till some time in goods, ^v. ia 
the summer 1779, and after the execution in question. But JJSh *tecJ2Ji. 
though he traded for himself, he was continued in the house tun as part of 
by his assignees, (the present plaintiffs,) as an agent for them ^^ *'tate, suck 

. ■' ^ '.^ ,.* 1 • jr • J • II 1 possession does 

m getting m and settlmg his atiaurs, and, m all the statements not fail within 
of the bankrupt estate and effects, which they had laid before ^^^ c\f^' ^' ^' 
his creditors at different times down to March 1779> die vest the goods in 
houshold goods in question, (which had been inventoried and assignee* under a 

ii^i'-iA. .1 •• • jv • second oominis- 

•valued unraediately after the commission issued,) were m- «k)n. , 
eluded. In March 1779^ an action was commenced i^ainst 
Bean by two creditors, Davis and Protbero, who afterwards 
recovered a judgment, and sued out the fieri facias which 
gave rise to the present cause. A distringas having issued to 
compel an appearance in that action, the officer came to 
BeofiB house, to levy on bis goods, when Bean paid the 
405. The same attorney acted for Bean and for the assig- 
nees. In a note which he wrote to the attorney for Davis 
and ProtherOy stating to him that he thought there was an 
irregularity in tlie distringas^ and desiring him to return the 
40s. he took no notice tliat the goods in the house did not 
belong to Bean, llie execution came in in Juue^ and, about 
the same time, the assignees had the goods again appraised, 
when they were valued at £35S. Tliey then prc^osed that 
th^ should be sold by auction to the best bidder, and the pro- 
duce.paid into court, to abide the event of an action to be [ 318 ] 
brought by them to try the property. Tlie attorney for Davis 
aud Prothero agreed to this, but the sheriff's ofticer would 
not, but removetl the goods from the house, in June, and, on 

Z4 the 

(a) Saturday, the 18th of December 1779- 
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1780. *^® 17lhof November 1779i «oW them^ under'a writof reii^ 

v^^^^/ ditioui exponas^ for £260. The present action was com- 
AValkfr menced on the 1 Ith of November, and two days aftennards, 

against (13th November 17790 a second commission issued against 
BuRMELL. Bean, The time of the act of bankruptcy, on which this se- 
cond commission was founded, did not appear. The present 
plaintiffs proved a debt under it Their attorney in Una cause 
was also solicitor to the second conimisKion. 

The defence was: 1. That, after permitting such a long 
possession by Benn, who continued the visible owner, and 
held forth the credit of the ejects to the world while he 
traded on his own account, the present plaintiffs had pre- 
cluded themselves from claiming them agamst his bond fide 
creditors: 2. That, if tliis wire not so clear, yet Bean\ 
possession was such as intitled the assignees under the second 
commission to the goods, by virtue of the statute of Jac. 
\(a\ and therefore, qtt&cunque viiy the present plaintifi 
could not make out a property in themselves to support their 
action. 

The answer given on the part of the plaintiffs was: 1. 
That, from the extensive nature of Bean's former business, 
his creditors were extremely numerous, and, aa the goods had 
always been stated to them as belonging to die assignees, and 
that even so. lately as March 1779, it was a matter of general 
notoriety, that he was not the owner : 2. As to the second 
commission, it did not appear that the act of bankruptcy on 
which it was foundexl had been committed before the goods 
were taken out of Bean's po^ssion ; the new assignees had 
not claimed them ; and, besides, his case did not fall within 
die meaning of the statute. 

Lord Mansfield told the jur}*, that this was an action in 
yvhich the plaintiffs must prove property in thamselves, and a 
conversion by the defendants. I'hat tliere appeared to be 
strong evidence, particularly from the last statement, (in 
March 1779,) that the plaintiffs,, as assignees under the first 
commission, meant to keep up their claim to the goods, lliis 
would be an answer in any question between them and Bean, 
But the point now was, whether, as between them and 

[ 319 ] strangers, they were not to be considered as having made a 
presenjt of the goods to the bankrupt. The goods were chiefly 
of a perishable nature ; the possession was not for a few days 
or pionths, but for seven years ; and Bean having begun as* a 
new man in 1772, his new creditors dealt with him on the 
' faith of the appearance he made in the world. As to the other 
ground of defence, by an express statute, if a bankrupt shall, 
by the permission of thie owner, have in his possession, ofder, 

and 



. i 



(f)V Jac. 1. c 19. § 11. 
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and diapoitionSy goods whereof he shall be reputed owner^ l^c. ] 7S0. 
at the time of his bankraptcy, such goods are, by the com- y^^,^^/ 
mission and assignment, vested in the assignees as completely Walker 
as the rest of his estate. They must therefore consider whe- against 
ther these goods were in Bean's possession, Sfc, at the time of BuENEiii 
his second bankruptcy. — [f they should find for the plaintiffs^ 
and should consider the sheriffs, or their officer, as the real de* 
fendants, they ought to assess the damages at the appraised 
value of the goods* But, if they should look upon Davis and 
Prothero as behig, in 8ut>stance, the defendants^ the damages 
ought only to be what the goods actually produced. 

'ilie jury found for the plaintiffs, with £S5S damages, being 
the appraised value. 

Bearcrofi, on Tuesday the. 25th of January ^ obtained a 
nde to shew cause why the verdict should not be set aside^ 
which be moved for on both the grounds above stated. 

The Solicitor General shewed cause. 

Very little was said, now, on the first ground. On the 
second, it was objected for the plaintiffs, (as at the trial,) 
that there was no proof that the second bankruptcy was 
prior to the execution ; the only answer to which was, that 
the attorney for the plaintiffs was possessed of the proceed- 
ings, and as he had not produced them, it might fairly 
be presumed, thatthqf would shew such a prior act of bank- 
ruptcy. 

Lord MAKSFiELD,-^Tiie bias of my mind, at the trial, 
was very much in favour of the judgment-creditor ; I sus- 
pected the fairness of the second commission; but, after*- 
wards, 1 was satisfied with the verdict. There has be^ little 
said, now, on the first point. On the second, 1 thought, that 
as the plaintiffs had proved a debt under the new commission, 
they could not question its validity^ though they might the 
time of the act of bankruptcy. The time was not proved, but 
I am satisfied the case cannot be brpught within the statute. 
What are the words ? *' If any persons, at the time of their 
** becoming bankrupt, by the consent and permission of the [ 320 ] 
'' true owner and proprietary, have in their possession, order, 
'* and disposition, any goods or chattels, whereof they shall 
** be reputed owners, and take upon them the sale, alteration, 
*^ or disposition, as owners/' Many case^ have arisen upoq 
this act, where the party left in possession might sell, hut 
Bean had not the disposition so as to sell the goods. If he 
had sold them, it would have been a breach of tiiist towards 
the plaintiffs. If I send my plate to a bauker*Sy to be 9ure he 
may dispose of it, but he has not my permission or consent sp 
to do. 

WiLLES,. Jiis^tc^;^ — ^As to the first point, it was a matter 
fit for the determination of the jury, and I think the evidence 
was strong in fiivour of the plaiptiflb. With r^ard to the 

fffuealion 



1780. 



Walkkr 
\ against 

BrRX£LL. 
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question on the statute, the words are, '* if the bankrupts take 
*' upon them the sale or dispositioii as owners." Bean could 
not sell, but he was permitted to use goods as visible owner 
for seven years. 1 shall iK>t give a decisive op'mion on the 
point. It may come often before the court. This does not 
seem to me to be like the case of plate sent to a banker's. But 
it would be improper to grant a new trial on the ground of the 
act of parliament, becaiuse it could he of no service to the de- 
. fendanU It could only be granted on payment of costs, and 
die second assignees would be entitled to bring an action, and 
recover the value of the goods. 

AsHHURST, Just ire f-^Vhe statute certainly does not ex- 
tend to every case of possession. — Not, for instance, to the 
case of a ready-furnished lodging. I look upon this in the verr 
same light. Been gave his service in settling and arranging 
the affairs of the estate in lieu of rent, 

BuLLER^ Justice, — Questions of this kind have much more 
of fact than of law in them. The sort of possession, disposi- 
tion, Sfc. are facts to be proved, and for the consideration of 
thejuiy. Tht statute says, '' whereof they shall be reputed 
" owners.** Here tlie bankrupt was not the reputed owner. 
Possession of the goods exposed for sale m a shop may be 
within the statute, but possession of furniture in a hou.se is no 
more evidence of a right to that furniture, tlian of a right to 
the house. 

The rule dischai^ed [f 87} 

[t 87] VidCf oa the construction of Cowp. 232. <1^ 4' ^'*'^^ also ColUfis v. 
the statute of 21 Jac. 1. c. l.Q § 1 1. Forbes^ B. R. T. 29 Geo. 3, 3 Tern 
Mace V. Cadeli, JB. JR. M. 15 Geo, 3. Rep. 3l6. 



Sf] This doctrine of Mr. Justice 
Icr was referred to and confirmed 
by the court in Jiom v. Bakery 9 East. 
215. in which it was held that goods 
of which a trader, or a partnership of 
traders, have the possession and the 
apparent ownership, order, and dis- 



position* by permission of the rral 
owner, shall pass to their assignees. 
although they may not have such 
powers as against the real owner. See 
also the very full and learned report 
. of the case of Lingkam v. Biggs, and 
the cases there cited, iB.S^F. S2. 
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Davie and Another againfi Stevens and J^"^*^!** 

Others. 

THIS was a case sent frora the court of Chancery ^ which By » dcrwerf 
stated;— That Christopher Stevens, being seised in tee- 'll^f^'^-lZfloA. 
simple of the estate in question, devised tlie same in the fol- andkuehUdor 
lowing manner : — ** I also give and bequ'^ath to my son JVii- ^^[^'^{j^/Tte 
" fiam Stevens, when he shall accomplish the full - — ~^ " 
** twenty-one years, the fee-simple and inheritance of 



** fiam Stevens, when he shall accomplish the full age of a\ ir^irs of aee^ 

^, tie and inheritance of Lower ^^^^^ f-^J^ 

'' Sheistofie, to him and his child or children for ever. 1 also thmthcji^simpk 



€t 



give and bequeath to my wife Elizabeth Stevens my estate ^j^^^^^ 
of Lower Shelstone until my son William 5/tfveris shall ac^ only ane^ute- 
complish his full age of twenty-one, she paying to my said ^^* 
** son^ the sum of £5 a year before he shall be of the age of 
" twenty-one, and then to have the possession of the whole 
** estate of Ijower Shelstone ^ — (Then a particular provision 
for his wife;) — " Also my will is, that my wife Elizabeth 
*' Stevens shall find and provide for my son William St^ 
** vens, before he shall he of the age of twenty-one, suffi- 
" cient meat, drink, washing, apparel, and attendance ; nei- 
^ tfaer shall there be any of the timber on the estate of Lower 
** Shelstone cut or felled down, except what shall be wanting 
'' to be used on the /lame, before my son William Stevens 
** shall be of the age of twenty-one ; and then to have quiet 
'' possession of the same. But if my son William Stevens 
** shall happen to die before he shall accomplish the full age 
*' of twenty-(Mie, then I give and bequeath tnefee-simple, and 
'' inheritance of Lower Shelstone to my wife Elizabeth Ste- 
*' TDens for erer.*' — ^The testator died, leaving Elizabeth Ste- 
vens his widow, and Wiliiam Stevens his only son, who was 
then about fifteen, and afterwards attained the ^e of twenty- 
one, and was married, and had several children. William 
Stevens afterwards died, leaving Mary Stevens, (one of 
the defendants,) his widow, and John Stevens, (another de- 
fendant,) his heir at law.— The question was, what estate 
William Stevens took under the will. 

CThe bill was filed against the heir at law, for a specific 
performance of an agreement entered into by William, for a 
sale of the estate.) 

Rooke, for the plaintiffs, contended, that, by the manifest 
intention, and upon the fair construction of the will, the son [ 322 ] 
took an estate in fee. The testator had used the strongest 
words possible, except ** heirsi^ and that is not necessaiy to 

pass 






S2« CASES IN HILARY TERM 

1 780* pass a fee-simple by will. In Coke Idtt/elon (a)f it is laid 

s_-v-^ down, that an estate in fee-simple passes by a devise to a man 
Davis for ever, or infee^simpUy or to him and his assigns for ever; 

against and, in the case of fVidlake v. Hardinge, in liobartfb), a 
Stsvens. devise '* to my cousin ji, li. for 99 years, and my said cou- 
sin A. H. AsAl have my inheritance^ if the law will allow 
it,'* was held to pass the fee-simple. Here the words 
**tee-simpU,^* " inheritance ,** and **for ever*' are all u^ed. 
The will further says, that, nt the a^e of twenty-one, the siou 
should have the rchole estate, and this would clearly carry the 
absolute property and inheritance, according to what is laid 
down in the Countess of Bridgwater s Case(c); but the last 
clause in the will is decisive, for b^ that, if the son should die 
before twenty-one, the testator gives the fee-simple and t'liAe- 
ritance of Lower Shelstone to his wife for ever. This must 
mean the same fee-simple and inheritance, which, in the event 
of the son^s comitig of age, he had before limited to him. 
There is no devise over if die son should attain his age of 
twenty-one; but, if an estate-tail had only been meant, it ]s 
clear the wife was so much an object of the testator's favour 
that he wonld have limited the remainder in fee to her, and 
not have left it to go in a course of descent. The presump^ 
tion IS, 'in general, against a partial intestacy. It must be ai^ 
gned, on the other side, that the words ^' child or chitdrefT 
restrain the preceding words, and confine the estate to afee-taiL 
Cases will be cited in support of this construction ; but all 
tiiat can be mentioned, were cases where the question was, 
whether there should be an estate in fee-simple, or for life. 
No case can be produced where expressions, which otherwise 
would clearly carry a fee-simple, have been restrained by tibe 
words ** child or children/' to an estate-tail. 

Batt, for the defendants, said, he should rely on two clear 
niles of construction. 1. Tliat the intention must prevail if 
consistent with law. 2, That effect must be given to all the 
words of the will, if possible. The words ^'foe-simple and 
inheritance*' may very fairly be understood as descriptive of 
the interest the testator had himself in the estate. But if 
they are taken to apply to the interest devised, they are re- 
strained by what follows. It was in WHd^s Case(d) laid 

I 323 ] down, that an estate-tail passes by a devise to a man and bis 
children, if he have no children at/ the time; (otherwise, as 
was the case there, the father only takes for life.) This doc- 
trine is also recognized in Cook v. Cook in Vernon (e)t aud 
, in Gilberts law of Devises. Unless the words '' child or 

children" 

(a) Co. Littl. 9 b. (i) B. R. H, 41 £/. 6 Co. l6. h. 

fbj H. 8 Jac. 1. Hob. 2. 17- a. 

(t) B. R. H. S Ann. 6 Mod. 106. (ej Caftc. E. 170$. 2 Vem,546. 
110. 
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cMldrtH*^ should be construed to r^tram [f] the interest 1780* 
devised to an estate-tail, they will have no operation, and, 
according to the second rule mentioned, they must, if possible, 
hafe some effect given to them. Tliere are numerous autho- 
rities to shew tliat subsfequeiit expressions may narrow the 
sense of tliose which go before, not only in wills, but in 
deeds. Thus, in Coke Littleton(f)j it is laid down, that if 
lands are given to B. and his heirs, habendum to B. and his 
heirs if he have heirs of his bodif, and, if he die without heirs 
of his body, to revert to the donor, this is only an estate-tail. 
So in Leigh v. Brace, in Carthew (g), a feoftment being to 
feoffees and their heirs to the use of ^ for life, and afterwards 
to the use of B. and his heirs for ever, and for default of issue 
of the body of B. then to the use of the heirs of thefeoifer, the 
limitation to fi. wfis construed to be only an estate-tail; and, 
in a case in Dyer (h)^ a devise m words very like the present, 
viz, '< I give the fee'^imvie of my bigger house to A^ and 
*^ after j1*b decease to n. A*b son,*^ was construed to pas9 
only a life-estate to A. The words '' thai to have the pos» 
*' session of the whole estate,** in the preseipt case, were only 
meant to express that the. son was, at his age of twenty-one 
years, to come into the possession of every thing which his 
mother was to possess till tliat time. There are no words 
super-added to the devise over of '^ the fee-simple and inhe- 
** ritance" to the wife, which shows that a difference was in- 
tended between the estate given to her, if the son should di« 
under age, and that limited to him. 

Rooke, in reply, observed, that the devise was of ^' thefe^ 
** siinple," and not '* my fee-simple,'' which showed, that 
a description of the interest, not the subject, was meant. 
That no cases^ had been cited where the words *^ child or 
** children" had narrowed an estate to a fee-tail. In the case 
put in fVild^s Case there were no words of inheritance in die 
first part of the devise. The case, in Dyer, when taken ali 
togedier, made rather in favour of die plaintiffs. 

Lord Mansfield,— I had a miua to see whether mge^ [ 524 ] 
nuity could raise a doubt, on the one side, or supply an argtt« 
ment^ on the other, to make the case plainer than it is on the 
^^ux of it. If the testator had used the words, ** all his 

'* estate,'' 



(/} Co. Idttl. 21. a. 2 Bac. Mr. 
26o, 26i. 



(g) B. R, H. 6 Will. 3. Carth. 34S. 
{h) E. 19 El. Dy, 357. pi. 44. 



[f] So the words '' children law- 
fully to be begotten** used in a codicil 
may be applied to enlarge the estate 
devised, where that created by the will 



was only a life estate. Sdale v. Barter ^ 
2 B, 4' P. 485 : in which the cases on 
this subject are brought together, and 
fully discussed by irf. Alvanle^^ C.J. 



S24 



1780. 

1)avie 

against 

St£V£NS. 



CASES IN HILARY TERM 

'* eitate/' *' inheritance/' or " for ever,** and bad stopped 
there, the fee-simple would have passed. But die words, 
** child or childreny* are to the full as restrictiTe as if he had 
said, ** and if my sou die without heirs of his body." To 
give the father an estate in fee, would be to strike those words 
out of the will. They must operate to give hira an estate- 
tail; for there were no children born at dbe time, to take an 
immediate estate by purchase. The meaning is the same, as 
if the expression had been, '' to William and his heirs, that is 
** to say J his children or his issue J" The words, ** for ever/* 
make no difference, for tVilHam^s issue might last forever. 

llie certificate was as follows: 

*^ Having heard counsel) and considered this case, we are 
'^%of opinion, that William Stevens look, (under the above 
*^ will of Christopher Stevens,) an ests({e-tail to him and the 
** heirs of his body, with reversion to himself in fee, by 
^ descent. 



u 



ii 



l£th February 1780. 



Mansfield. 

E. WlLLES. 
" W. H. AsHHURSt. 
« F. BuLLEE[t«8];' 



[t 88] Vide Hodges v. Middleton, T. 20 Geo. 3. infra, 415- 
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Wemys against Linzek and Another. 

npHIS was an action for money had and received to the 
-'- plaintiff's use. The plaindft' was a cu>tain of marinesi 
(with the rank of major,) and commanded me detachment of 
marines on board the Europe, Admiral Montague^M Mf, at 
Newfoundlimd. Hostilities having commenced betweea 
France and this country, the Admiral sent Commodore Evan$ 
to seize the two French settlements of Miquelon and 6*<« 
Pierre, and some m^irines were draughted from the Europtf 
and other ships, and sent on board the Pallas, under the com- 
mand of the plaintiff, to assist in tlie expedition, llie two 
islands being reduced, Commodore Evans rejoined the Admi- 
ral at St. John's, having left the Surprize, a frigate of 28 
guns, commanded by captain JJnzee, (brother to one of die 

defendants,) 



[p] The authority of this case was 
referred to, and admitted in argument 
in Ld' Camden v. Home, iu Error 4 T, 
R, 382. and by Lord Kenyon in Lutn- 
% v. Sutton, 8 T, R. 224: in which 
the case of a captain of a ship on 



board, but under an arrest (another 
Captain being put on board to talce 
the command) was distinguished from 
the present ; and such captain uodcr 
arrest, was held to be entitled as actual 
captain. 
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defeiidantd,) to tinish some necessary busmess, and also the |7go 
plaintiff, with part of the marines which he had brought with ^^^.^^ 
him from the Europe and other ships. The complement of ^^jf ys 
' marine^ belonging to the Surprize was under the command of against 
a lieutenant Moriarty. Captain Ltinzee, soon after, received Li^-2£iu 
orders from Admiral Montague, to proceed, as soon as the 
bujiines^ (or which he wu^ left was accomplisl/ed, to St. John\ 
talking the plaintiff and the marines left with him on board, 
aiid entering them on a ifupernunierartf iist for victuaU only; 
aud, in case the ijldmiral should have sailed for England 
when he should get to St. Johns, then to continue the plaiiM 
tiff and the marines ou his supemumery list for victuals only^ 
till he should arrive in England. The Admiral having beea 
ordered home, the Surprize followed, having the lieutenant 
and her own complement of marines on board, and also the 
plaintiff and his additional marines. On the way to Englandf 
she took ft French merchantman, called Les Deux Freresp 
and having brought her to Spithead, and the two defend- 
ants being appointed agents, they sold the ship, made out a 
list, according to the established regulation for the distribution 
of prize money, and gave notice in the Gazette for the pay-* 
ment of sudi part of the produce as had come to tiieir hands. 
At the beginning of a war, it is usual to pass an act of par* 
liament, authorizing the King to oi*der the distribution of the 
value of prizes to the oOicers, seamen^ marines, and toldiers^ 
on board the ship or ships by which tlie prize was taken, in 
such proportions, and after such manner, as he should, by 
proclamation, order and direct. Such an act had passed on 
the present rupture with France (i), and a proclam^ition wa« 
Issued, in the usiud form, dividing the persons entitled to share 
in prizes into live classes, and fixing a certain proportipn for 
each class. The descriptions of the second and fifth classes 
are as follows: — Second class — " The captain of marines 
^ and land forces, sea lieutenants, and master on board." — . 
They are to have one eighth divided amongst them.— «jPf/f A 
class — ** The trumpeter, quarter gunners, carpenters, crew^ 
^ steward's cook, armourer, steward's mates, cook^t mate, 
** gunsmith, swabber, ordinary seamen, and mariikes, and 
* other soldiers, and all othtr persons doing duty and assist" 
*' ing on board.** — ^This class is to -have two eighths divided 
amongst them. — Upon the advertisement in the Gazette, the [ ^26 ] 
plaintiff came and claimed a share, when the defendauts of* 
ft^ed him the proportion of persoas in ^ejifih class. He in- 
sisted he was entitled to be rsmked in the second, as a captain 
of marines on board at the time of the capture, uid to be paid 
accordingly. This being refilsed^ he brought the present ac- 

tlOUi 

CO 19GC0.S.C.67. 
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1 780« ^^^f Vfhich came on to be tried before Lord M ansfibld, at 
s^^^^,^/ Guildhall, at the Sittings after last term (k). 
Wemts "^^ question turned very mudi on the nature of the marine 

against service. Every passenger who is accidentally on board a 
LiMZEE. King's ship during an engagement dees duty, and is therefore 
entitled to share in the fifth class, but it was said^ on the part 
of the plaintiff, that being an officer of superior rank to the 
lieutenant of marines who belonged to the SurvriUf he 
superseded him of course, when he came on board, and was 
therefore, at tlie time of the capture, to be considered as com- 
manding the marines. ' 

Several officers in tiie marines were called to establidi this 
position, but their evidence went rather to matter of opinion) 
than to instances, or facts; and it vras suggested, on the part 
of the defendants, (and, in the further progress of the cause, 
appeared to be true,) that, by the present regulations of the 
iiavy, no oflker of marines, above a lieutenant and his party, 
can be allotted to any ship under 50 guns. It appeared, that 
the complement of marines belonging to any ship is not fixed 
and appropriated to that ship m the same manner that the sea 
officers and mturiners are, but that they are frequently shifted 
and removed, in a sort of rotation, as land troops Jrom differ* 
ent barracks and quarters. 

For the defendants, the manner in which the plaintiff was 
entered on the books was relied on, as well as the above re- 
gulation against any higher officer of marines than a lieutenant, 
serving on board such ships as the Surprize. Several officers 
of very high rank in the navy were examined, (among others 
Admirals Motttaguef BarringtoHy Evans, and Campbell^) 
but who also spc^e chiefly to their opinion, which was clear 
i^ainst the claim of the pbintiff, and that a superior officer 
of marines, coming on board by accident, does not command 
the complement bdlonging to the ship. 

What was of most weight was the case of die sea officers 
belonging to the Glouce$ier, upon Lord AnmnCt expedition, 
which was shortly this : Lord Anson, on his return home, 
having the Centurion and Gloucester with him, found it ad- 
f 327 ] vtseable to sink the Gloucester, taking her crew and officers 
pn board the Centurion. The men were incorporated with 
those of that ^ip, but she having her full number of officers, 
the oflkers of the Gloficester were entered on a supernume- 
rary list. They continued in this manner on board during 
the rest of the voyage, and, when the Acapulca ship was 
taken, they took a part in the engagement, (as indeed they 
had done all along in the business of the ship,) according to 
their respective ranks. When the prize-money came to be dis- 
tributed, they claimed to share with the officers belonging to 

the 

(k) Wednesday, 22d Dec. 1769. 
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the Centurion, each according to IvA respectiye rank. Thb 
produced a suit in the Admiralty^ which, in the first instaacci 
was decided in their favour; but, upon an appeal, (in which 
Lord Mansfield was counsel,) die sentence was reversed^ 
and it was detenninedy that th^ were only entitled to share in 
the fifth class. (The regulation for distribution being the 
same then as now.) 

Lord Mansfibld> in summii^ up to the jury, observed^ 
that, if it had not be^ agteed to try the question by this ac^ 
tion, there might be a difficulty for want of proper parties.— < 
(The Solicitor Oeneral^ though nominally for the agents, 
said he was not counsel for them, but for. the lieutenant^ 
of the Surprize)^ — His Lordship said, the question was of a 
deUca^te natute, as the discipline on board his Majesty's ships 
was necessarily involved in it. In the case of the officers of 
the Ghuceiter, he said, *he determination had been, that the 
words ** OH board" in the description of the second class, 
meant belonging to the shWf and that being corporally on 
board was not sufficieitt. He had always thought that case 
was a very hard one, but it was solemnly decided. Opinions 
were hot evidence, and as to facts, the proof was extremely 
loose on both sides, it was a material circumstance for the 
plamtifT, tliat marines are not, like seamen, fixed to the parti- 
cular ship; but the aigument from thence, was in a great 
measure answered by what had further been «wom, viz, that 
only the complement sant by the Admiralty are entered as be- 
longing to the ship, diat no body can add to that complement 
so diat other marme officers, or men, if they come on board, 
are only entered for victuals as passengers. It did not appear 
that the plaintiflF was under any orders to continue on liOard 
the Surprize, or that he might not have quitted her at plea- 
sure, if ne had found it more convenient to return to England 
in any other vessel. His I/ordship seemed of opinion widi die 
defendants ; but the jury, after going out for some time, found 
a verdict for the plaintiff. 

On Tuesday the 'i7th of January, the Solicitor General 
obtained a rule to shew cause, why there should not be a new 
trial,, which was granted, upon his undertaking to produce an 
affidavit of Lord jlmherst to shew that he and his brother, 
beii^ on board a King's ship, (the Dublin,) on their way 
from England to America in die last war, a prize was taken, 
in which they only shared in the fifth clasii. An affidavit 
to that purpose was accordingly produced, and another, 
statii^ the order of the Admiralty, (above referred to,) 
that no captain of marines shall serve on board any ship under 
60 guns. 

lliis day, Lord Mansfield reported the evidence, to 
the effect above stated, and cause was shewn against tlie .new 
trial. 

Vol. L 2 a Dunning^ 



1780. 

Wemys 

against 
Llnzxx. 



[ 328 ] 



928 
1780. 

Wemys 

against 

LXNZEE. 



CASES IN HILARY TERM 

Dunning, and Erskine, for the plaintiff.-— The SoKcitor 
General, Davenport, and Taylor, for the defendants. 

For thfe plaintiff^ it was said, that Lord Amherat^s aflUavil 
only f>roved that he and General Amherst^ had not thoiaght 
It an object to insist upon sharing in a higher class, and the 
order of Admiralty could not affect the case of a captain who 
happened, in fact, to be on board, a smaller vessel. That 
tlie case of the Gloucester did not apply, for that a sea offi- 
cer's existence, as such, depends on the ship, to which he be^ 
longs, and if she is sunk or otherwise lost, his rank cease^r 
intireiy, till he receives a new appointment. That,, if th« 
doctrine contended for by the defendants were to prevail, an 
officer of marines could never receive any prize money, mless 
he happened to be on board his own sliip, and the marioes, 
being under the command of the Admiral, it would be in his 
power, by shiftily the captains, to prevent them from ever re* 
ceiving a share in any prizes. 

Lord Mansfield said, the question was of considoable 

fniblic consequence, and that farther enquiry might throw 
ight upon it. He, therefore, thought it should be sent back 
to a jury, without the prejudice of any opinion. 

The rule made ahsolute[l]. 



[1] The new trial came on at Guild" 
hall, before Lord Mansfield, on Monday 
the 29th of May^ and the defendants 
having given evidence of instances in 
which offieers, under the same circum- 
stances with the plaintiff,, had only 



shared in the fifth class, and harlng 
proved that he had not in factaetedas 
commanding the marines on board the 
Surprize, a verdict was found for th« 
defendants [t 89]. 



[t 89] Tide Mackenzie v. Mayler, B. R. M. 25 Geo. 3, 
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9th Feb. 
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husband of te- 
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PoLYBLANK againft Hawkiks. 

^HIS was an action of covenant, against the assignee of 
^ a lease, by the husband of the heir at law of the ori" 
ginal lessor. The declaration, in stating the plaintiff's title, 
set forth. That one William Strobridge was seised in hb de^ 
mesne as of fee, and being so seised, granted the lease on 
which the action was brought. Tiiat he afterwards became 
seised of the reversion in his demesne as of fee, and upoa 
his death, the said reversion descended and came to Joanna 
then, and stilL the wife of the plaintiff, as granddaughter and 

hwem 
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heiress at law of the said William^ whereiipoD the pkiiitiff 1780. 
became^ tod from thence till the expiration of die term was, %^^r*^ 
seised of the said reversion in his demesne as of freehold in Polt- 
right of' the said Joanna his wife. — To this declaration, the blakk 
ddenifant demurr^, and aligned for cause of demunrer, against 
^ that it is stated in the said declaration, that the said plamti£f Hawkiks. 
** was seised of the reversion of the said demised premises 
*^ in his demesne as of freehold in right of Joanna his wife; 
*^ whereas it ought to have been alleged^ that the plaintiff* 
^ and JowmasL his wife, in right of the said Joanna, tcere 
" seised in their demesne as of fee, of and in the said de- 
'* mised premises " 

Lawrence, in support of the demurrer, contended that the 
declaration must set forth some certtun, determinate estate, 
which was not done in this case, for '* freehold^* would applj 
either to an estate in fee, in tail, or for life, .and it would be 
impossible here for the defendant to traverse the plaintiff's 
title; Sanders v. Hussy (I). The very estate which the 
party has, and by virtue of which he entitles himself to the 
action, ought to be stated. Here the allegation implies 2LSole 
seism^ but^when an estate in fee comes to a feme-covert, the 
interest of the husband and wife is a seisin in fee an both, in 
right of the wife. So it is stated in the declaration in Took v. 
Glascock (m) [f]; and that it is necessary so to state it, was 
direcdy determined in Catlin v. Milner (n). 

Wood, for the plaintiff, admitted, that the usual form of 
declaring was in the manner contended for, but ssdd, such par- 
ticularity was only necesssary, where, in order to support the ['330 ] 
action, the whole estate must appear. Here an estate for life 
in the reversion would entitle the plaintiff to the action, and 
the word *^ freehold'* implied that he was a tenant for life« 
That part of the declaration which was objected to, could not 
be traversed; it was mere legal inference. '^The facts traver- 
sable were die sebin of the wife's ancestor, and the descent 
to her; and that was all that was necessary to be stated; the 
fest was surplusage. In the case of Catlin v. Milner, the 
husband, in a plea in bar, had merely stated, that he was seised 
in fee in right of his wife. That certainly was not true, and 
nothing farther appeared on the plea; so diat it was a sub* 

stantive 

(0 C. B. T. 8 Will. 3. Carth. 9- («) C. B. T. 7 Will. 3. 2 Lutvo. 
2 Lutw. 1231. 1421. 1425. 

(m) B,R.E. Sil Car. 2. 1 Sound. 
«50. 253. 



£^] See note 4 to p. 253. in Mr. Serjeant Williams' edition. 
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standve aliq^tioo on which issue might have been taken; but 
here enough appeared, taking die whole of the facts stated 
together, to mw exactly the tide of the plaintiff. The case 
of Took V. Glascock was merely Ae precedent of a declaia- 
tion, this point was no port of the case brought before the 
court; and the case of Sanders v. Hussey was not like the 
present, for, Aere, die dedaradon merely said, diat the plain- 
tiff was seised^ wiAout any additional wends. 

Lord Mansfield absent 

WiLLBs, Justice^ — This is a good otjection in pomt of 
form, upon a special demurrer. 

BuLLER, Justice, — ^It is admitted, that it is die established 
practice to state the exact tide, and* it is a fault in form to 
have departed from it. 

The court were going to give judgment for the defendant, 
but Wood moved for leave to amend,, which was gnnted, oft 
payment of costs. 



Wednesday, 
9th F«b. 

Bailtotheactiun 
are not liable be- 
3'ond the turn 
avom to, and 
tbecwU[Fl]. 



Jackson agaiiist Hasseli^ 

n^HE defendant's bail to the acti<Hi obtamed a rule to shew 
^ cause, why the proceedings against them upon their recog* 
nizance, should not be stayed, on payment of the debt swoia 
to, and die costs. 

Cause was now shewn, and it was insisted, that the bail are 
liable for die sum recovered by the verdict, dioi^h exceeding 
that for which the defendant was held to bail; but the oouit 
said, that the contrary viras the setded practice. 

Lord Mansfield absent 

Baldwin in support of die rule, — Bolton^ Serjeant, fov 
the plaintiff. 

Tlie rule made absolute [<& J 



[<t>] S. P. Ptterkin v. Sampson, B. 
R. M, 25 Geo. 3. Sheddou v. Games, 
B. R. E. 29 Geo. 3. But bail to the 



sheriff are liable, to the extent of th« 
penalty in the bail-bond, to eatisfy the 
full debt and costs [f 2] ; althougii,bj 



[p 1] S. P. Clark V. Bradsiaw, 1 
East 90; in which precisely the same 
rule was granted, on the authority of 
this case, and others there mentioned. 

The practice in the Common Pleas 
is otherwise. There each of the bail is 
liable to the extent of double the sum, 
whether fixed by a judge's order, or by 
affidavit. Dahly. Johnson, 1 B.SfF.20S, 



[f 2] S. P. Stevenson v. Cameron^ 8 
T. K. 28 ; in which this case was cited, 
and the court refused to permit a de- 
fendant, who had been irrt^gularly dis* 
charged by the sheriff, to file GoniinoQ 
bail on payment of the sum sworn to; 
the same being less than the sum really 
due. 
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12 Geo, 1. c, 29* the sheriff cannot for not bringing in the • 1730 
iake the bond in a penalty of more body, is liable to the 



than double the sum sworn to. Mitchell >vhole debt and costs. 

v.Gibb<ms, C. B. M. 29 Geo. 3. H. BL Towlis y. Mackintosh^ C. B. E. 29 

76- So the sherilf on an attachment Geo, 3. H. Bl. 233 [f 3], 



The King against the Inhabitants of [ 33i ] 

North Shields. p£*^'^^"" 

13 Y an order of a justice of peace, the parish officers of No appeal liet 
-" the township of riorth Shields were directed to pay to {[^reUrf'tfV*' 
jlnn Irwin of that townsliip, the wife of Thomas Irwin j a pauper, it is not 
tnariner, and then a prisonei;in Franctf the sum of two shil- ^^^ »heu»er » 
lings and sixpence weekly^luntil such time As they should be piles toThe p£.' 
otherwise ordered, for the support of her three children by oieo/}r"^i* 
her said husband; one aged six years, one three, and one drcnbutnotfor 
fourteen months. The parish officers appealed to die quarter ^^^^* ^^' 
sessions, where the order was confirmed, aiiid a special case stated uer, aiuimi^b ^ 
to the following effect: '' There was at the time of making >«fiuestogoiiito 
'* tlie order, within the township, a poor-house, established ac- * ^o*k<>«M«« 
*^ cording to the statute of 9 Geo. 1. c. 7. mto which the parish 
^' officers were willing to receive the pauper, with her three 
^ cliildren, and offered so to do ; but she refused to go with her 
'' said three children, who were of the ages mentioned in the 
'' order. She had another child of eight years of ase, for 
*^ whom she did not seek relief; neither did she seek relief for 
'' herself, nor was any order for her. Her husband was a 
** mariner and prisoner in France^ (as stated in the order,) and 
'^ the pauper unable to provide for her said three children/' 
—The case concluded, *^ Tliat these children beii^ nurse- 
^* children, the opinion of the court was, that they ought not 
'' to be sepaiated from their mother, and that die mother, 
^^ not seeking relief herself, was not compellable to go into 
" the workhouse/' 

Upon a certiorari^ and a rule to shew cause why both orders 
should not be quashed, the case came on to be argued, on 
fVednesday the 9th of February, 

Lee, and jSco^^, in support of the rule. — ^They argued, that 
the intention of the statute of 9 Geo, 1. c. 7- § 4. was to se- 
cure to parishes a benefit firom the labour of persons asking 
relief. If parents receive assistance for the maintenance of 

their 



[f 3] S. P. Hippel V. King, 7 T.R. 3/0, 

£ A 3 
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1 7 oVm ijj^jj. ^jiuidpen^ fjifff 15^ in truths a relief to diem. The ca», 
J". _' therefore, states improperly, that the wife had not asked re- 
Ihe King |jgf for herself; she did virtually, by asking it for her chil- 
NcTaT^H ^^^^h whom she, if able, was bound to maintain. They relied 
Shields ^" the case of Rex \^ ^Carlisle (a), as in point. Thai was 
•r 332 1 ' ^^ indictment against parish-oflkers for disobeying an order of 
the quarter sessions, directing the payment of one shilling per 
week towards the mainenance of a pauper and her two bas- 
tard children. The trial came on at the assizes, but the point 
being saved, all the judges held, that the order was void under 
the 4th section of the statute^ which says, '* That if any poor 
'' person shall refuse to be lodged, kept, or maintaified, in 
'' any work-house erected according to the provisions of the 
*' act, such person shall be put out of the book oi* books 
<^ where the names of the persons who ought to receive col- 
" lection in the parish are to be registered, and^ diall not be 
^ entitled to ask or receive collection or relief from the 
*' church-wardens or overseers of the poor of the parish [f]." 
Dunning, on the other side, contended, that, as the mother 
had not asked relief for herself, and die order was only for 
the support of her children, the case was not within the 
clause of the statute relied on by the counsel on the other 
side. As to the children, she was willing to let them go into 
the vrork-house, and, though nurse^hildren cannot be sepa- 
rated by any compulsory order from their mother, she may, 
by her consent, permit the separation, if she thinks it for their 
advantage. In the case of Kex v. Carlisle, the relief asked, 
and granted by the order, was partly persoiui/, and therefore it 
was distinguishable from this case, andwitliin the statyte. 

Lord Mansfield was not present during the first part of 
the argument. 

WiLLEs, Justice, said this was a humane order, and he 
wished to support it. He did not think the words of the act 
in the way, and inclined to adopt the distinction made at the 
bar between this case and Rex v. Carlisle. 

AsHHXJKST, Justice, thought the act extended to the pre- 
sent case ; That maintenance for the children was relief to the 
mother. There might be great inconvenience if the court 
were to adoj^t the other construction. One object of the sta- 
tute was to encourage industry, by holding out the disgrace of 

* goi4 

(aj M. 7 Crfo. 3. 3 Burn's Justice, 13th edition, p. 537* 



[f] But now by 36 Geo. 3. c. 23. der it, notwithstanding there is awoiir 
Overseers may give relief to paupers house in the parish erected according 
at their homes, or magistrates may or- to 9 Geo, 1. 
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going into a work-house, and if parents could obtain a main- 
tenance for their children without being compellable to go to 
the work-house, idleness would be thereby promoted among 
artificers and manufacture. 

BuLLER, Justice, on die contrary, thoij^ht the distinction 
between this case and Rex w, Carlisle clear. The act was 
meant in ease of parishes, but die effect would be quite the 
reverse if, wheu one of a numerous family wants relief, the 
whole must go to the parish work-house. On the odier hand, 
the parish was not entitled to the labour of a whole family, 
because one of them might want relief. 

The case stood over tUl this day, Willes, Justice, express* 
ing a wish that it might be compromised. 

He now delivered the judgment of the court. 

Willes, Justice, — ^We think it unnecessary to give an 
opinion on the question which has been argued in thiscase [^^], 
because I, and my two brothers, are satisfied that no t^ppeal 
lies from an order of maintenance. The statute of 3 jfilL Sf 
Mar. c. 11. § 11. gives a concurrerU jurisdiction, in the 
making orders for the relief of the poor, to the justices in or 
out of sessions [I], and does not authorise an appeal. The 
act of 9 Geo. 1. c. 7. made no alteration in this respect, 
llie reason for not giving an appeal is, that the pauper might 
starve while the cause was in suspence. We have spoken to 
several g«itlemen very conversant with sessions law, and none 
of them ever heard of such an appeal [£]. 

Tlie order of the sessions quashedlS], and the orij^al order 
coj^rmed. 
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[<3>] But in Rex v. Haigh, E. SO. 
Geo, 3. it has been determined, that a 
parent is entitled to relief for his child, 
without being obliged to go into l^e 
work-house. 3 Term lUp. o37- 

[l] The words of the statute are, 
" By authority of one justice residing 
'' within the parish, or (if none be there 
*^ dwelling), in the parts next adjoin- 
** ing, or by order of the justices in 
'* sessions** This, it should seem, must 
mean by order of the court of quarter 
sessions, not of justices, as individuals, 
when they happen to meet at the 
^(uarter sessions. Qtf. therefore, con- 



ceniing the case of Rex v. Winship if 
GruHweil. M, 11 Geo. 3. 5 Burr. 
1677* where the court is stated to have 
held, that the sessions could not make 
an original order of maintenance. 

[2] VideRex^y.lVoodsttrton,M.6. 
Geo. 2f. There was, in that case, an 
appeal froi^ an order of two justices 
for relief, and the case coming before 
the court of B. R. the appellate juris- 
diction of the sessions does not seem to 
have been disputed. The book indeed 
where it is reported is not of much 
authority. 2 Barnardiston 207. 247« 

[3] Because they hod no j urisdiction . 
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The Kino against the Inhabitants of 

Birmingham. 



A hiring for m 
year to work by 
the piece, with 
mn implied li- 
berty, from the 
usage of the 
place, to he ab- 
teot when the 
servant pleases, 
but not to work 
for any t>thor 
master, gains m 
settlement, 
thou);i> ' j: may 
have abteuted 
himself at dif- 
lerent times in 
the course of 
the year. 

•( 334 ] 



n^HIS was a special case, upon an order of remova!, whidi 
-*• 8etforth[l]; 

That Thomas Baker^ the husband of one of the paupersj 
on the 17th of October^ being unmarried, and having no 
child, was hired * in die parish of Birmingkamy by John 
Jennings^ a wood*8crew maker, president in diat parish for a 
year, gpod tarn good hire^ to work for him, and no odie? 
master, to make screws at so much a gross ; and this was al) 
that passed upon the hiring. That persons are often hired at 
Birmingham under the terms ^* good earn good kirt^ the 
the meaning of which is, that their pay is to depend apoa 
th^r work. Baker had no wages. He was to have what he 
got. If he got nothing, he was to have nothing. Hismaster 
had po bttsmess but that of a screw^waker. He was to wori^ 
in his master's shop, and do no other work. He served a 
year under the hiri^, and, during the year, sometimes lodged 
with his luaster, sometimes in uiother house in the paiiidi» 
and when he lodged with his roaster, he paid him for his diet 
and lodging. He sometimes absented himself to drink or plav, 
for a week or fortni^t, and never asked his master's leave for 
such absence. His master, on his return, was angry, sikI 
checked him, but always received him agam. Dnrmg sacli 
absence, he never worked for his master, nor did he, nor 
could he, for anv other person. He took die same liberty of 
absenting himself, as oUier persons m the same wav. The 
master had often found fault with him, 'and askecf him to 
work, whidi he had refused to do, saying, '^ I won*t work lUk 
'' less vou will advance me money,'' to which the master said, 
it would be worse for him. Masters do usually advance monej 
to persons hired under those terms. Baker had said to bis 
faster, that he could not compel him to work, and the mas« 
ter, in his absence, had said, that he thought he had no right 
to compel him. It is generally understood ai Birmipghamt 
that persons hired to work in shops, under the above terms, 
may occasionally absent themselves, but cannot work for any 
other master. Whether the master could or could not pre^ 
vent Baker from absenting himself; or compel him to work, 

di() 



[l] The case had come on before in dence, instead of^cf^,itwas sent hack 
T. 19 Geq, 3. but having foun(i evir to be restate^. 
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idid not appear from any tacts, but those above stated. He 
urn hired again under the same terms, and perfected his ser- 
vice iu the same way. 

The court of quarter sessions, ("for Shrapshirey) confirmed 
die Older of justices removing Baker's widow and child to 
Birmngham, 

On Wednesday J the 9ti» of February, the Solicitor Gen^ 
Tol and Plumer shewed cause. — ^They insisted that a coni«- 
plete hiring for a year was stated. The absences in die mid- 
dle of the service were cured by the master^s taking the servant 
back, so that the only question was on the contract, which 
was to be construed by ^at passed when it was made. Pay*^ 
nent by the iHecehiul always been held as good, for die pur- 
pose of a settlement, as yearly wages [f 1]. The circum- 
stances set fordi in the case, (a great deal of which was evW. 
d^uct, jRud ought not to have been stated), only explained the 
yiature of the service, but did not affect the terms of the hip* 
ing. The apprehension of the parties was of no conseqq^ncei 
as W9S determined in Rex v. Ktn^s Norton (a). In iter v. 
Maccle^ld(b), and Rex v. Bucklatid Denham (c), which 
might perhaps be cited on the odier side, there was an excep- 
tion in making the contract, as to certain days or hoars in thp 
day vrfien the servant was to be at liberty ( in the first, it was 
pttrtiGularly ^* stipulated, diat the said service was to be only 
^^ deven hours in the six woriung di^,* and ail die rest of the 
" time, as well as on Sundays, the pauper was to be at his 
^* liberty, and his own master ;' in the other, the pauper was 
hired, ^* to work shearman's hours only.'' In $iex v. St. 
^gnes(d), the court distinguished between an exception 
avmch is part of the contract^ and one arising from the custom 
pf the country [f 2], 

Dunning 
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rsj T. 13 4- 14 Geo, % Burr. Sett I 
(J^ofes, No. 52. 

(bj E. 31 Geo. 12. Ibid. No* 146. 



{e} J7. 12 Geo. 3. Ibid. No. SIS^ 
(^J T. to Geo. 3. Ibid. No. 209, 



rsm 



[f 1] Nor doiss the nature pf the 
«7ork to be performed by the servant 
make aay difference ; even where part 
of the object of the servant is to learn 
the business. JR. v. Eccleston, 2 East. 

293- 
' [f 2] The same distinction was 

adopted in R. v. North Nible^, 5 T. 

1^.21.; in which it was held that a 

hiring for five years, as a coU-shear- 

laan, to work twelve boi^rs each da^. 



was insufficient for the purpose of 
siving a settlement. — ^Also in R. y. 
Sutton^ 1 East. 656. where service 
under a weekly hiring, without any 
particular stipulation with respect to 
Sunday, was held a sufficient service 
for the whole week, so as to give a set- 
tlement when coupled with hiring for 
a year and service under it. S^ !(» 
V. JFinchcomb, infra. 3^1 f 
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17 80. Jy tinning and Leycester, in support of the nile^ ^rpxij 

^ ^^ that M'hen local terms are iised^ they must be construed ao 
The King ^^^^"g tc> the sense affixed to them by the understanding of 
a^rainst ^^ place. The court of sessions tlierefore had done right in 
^iRMixG- stating the meaning in which the terms used in this case are 
HAM. understood in the country, and the question would be. Whe- 
ther, if instead of tlie words, tlie interpretation stated had been 
used in making the contract, that would have been a sufficient 
hiring i The contract, according to the explanation set forth 
in the case, was this, *' 1 hire you far a year, but you may 
'' absent yourself when you please." This therefore was an 
exception in the contract itself, not of any particular time, but 
of all times, at the option of the servant. If the bargain had 
been to woric at such hours as screw-makers usually work, the 
case would not have been near ao strong, and yet it would 
then have been exactly like diat of Rex v. Bucklaid Denham, 
In Rex V, Kin^s Norton^ only the apprehension of the ser- 
vant was stated. Here it was the general meaning of die 
whole country in the use of the particular words by which this 
[ 39ff ] hiring was expressed. To make a hiring for a year, tlie mas- 
ter should have it in his power to require the service of the 
person hired at all times. This was rather an agreement not 
to work with others, than to work with the master. It was 
like a contract not to marry any other person, which is void. 
On sudi a contract as the present, the master could not have 
maintained an action for the servant's absence, nor could a 
magistrate have compelled him to serve. 
Lord Mansfield absent. 

WiLLES, Justice, said, there was some nicety in die case, 
and therefore the court would take time to consider of iL 

This day, being the last day of the term, he delivered his 
opinion, and that of the two other Judges who luid heard die 
case argued, that there was a sufficient hiring and service at 
Birmif^him. He stated the reasons of the judgment at 
large, and discussed the cases and arguments which had beea 
pr^uced on both sides ; but I had then left the court. 

Both orders confirmed. 



The End of Hilary Term 90 George IIL 
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Hodgson and his Wife against Ambrose and Tuciday, 

A ^L 18th April. 

Another. 

m 

npHIS yizB a case sent, under an order of the present l4>rd If u»«» iy »«!*• 
-■- Chancellor (a), for the opinion of diis court. ih?i!d« or*hto 

' Swan JoUandy spinster, being seised in fee, by her will ^»dy, mod for 
' duly executed, bearing date the Sl^of ^ti^ 1775, de- irB.i^A 
• vised in the following words : — ** I give and devise unto the die« before tiU 
'^ Reverend fViUiam Arnold, ifc. and Isaac Pennington, S^c t^^'^^^^chi^ 
•** and their heirs, all that my manor of H, tsc. and also all shau take ao- 
« that my other farm called D. 4rc. and also aU other my ma- {lSi5uon**to'5l 
^^nors> messuages, lands and tenements whatsoever, 4rc. to shall not be con* 
^ hold Ae same unto the said William Arnold and Isaac !5!flJS J^ST 

-J . lory dertse, bat 

** Penmngton shaUvestinpot- 

sessionf a) an 
ipuoediate Cftate, on the testators death.— The case of Couhon t. CWion has been so long consldci^ 
fd as law, that the pfecbc question |n that case ought npt mow to be litigated. 

(aj 7th December 1779. 



557« 



CASES IN EASTER TERM 



1780. 

Hodgson 

against 

Ambhosk* 



it 



1338) 



Pennington and their heirs, to such tises, and upon snch 
** trusts, and to and for such interests and purpoaes, and tm- 
'' der and subject to such provisoes and agreements as are here- 
** inafter mentioned, expressed and declared of and concern- 
** in^ the same : that is to say, as to, for, and concermng the 
*' said manor and farm called H. 4pt^. to the ose mid behoof of 
** my dear sister Elitaheih the wife of Mr. John Belckier and 
^ her assigns, ybr and during the term of her natural life; 
^ and afler the determination of tliat estate, to the ose of the 
'' said William Arnold and Isaac Pennif^on and their heirs, 
** during the life of the said EHzabeik B^ehier, vpon trust to 
<< support and preserTe the contingent uses and estates herein- 
^ after limited therein^ from bein^ defeated or destroyed, and 
** for that purpose to make entnes and bring actions, as die 
^' case shall require^ but neverthelesa to permit and si^r the 
'' said Eliiabeth and her assigns, during her life» to receive 
'' and take the rents, issues, and profits tihereof, to her and 
^ their own use and benefit, and, from and qfier her decease^ 
" then to the use and behoof (^ tne heirs of the body of the 
'' said Elizabeth lanfullu issuing; and for want of such issue, 
" then to the use and benoof of my dear sister Catharine Jol- 
<' landf spinster,' and her assigns, far atid during the term of 
** her natural life : and from and after, 8fc,^* (me same linu- 
tations and in me same words as before, to the trustees for 
the life of Catharine Jolland, and after her death, to the 
heirs of her body^) ** and for want of such issue, then to 
** the use and behoof of m^ own right heirs for ever. And 
^* as, to, for, and concerning, the said farm called D. iic 
'< and all the said rest and residue of my manors, messas^es, 
** lands and tenements whatsoever, subject to, S^c.* (the pay- 
ment of certain amiuities,) " to the use and behoof of my said 
'' dear sister Catharine Jolland and her assigns, i^c'^ (die 
same limitations to Catharine Jolland^ and to die trustees for 
her life^ as in the devise of the former part of the estate to 
Elizabeth^ '' and» from and after lier decease, S^c^* (to the 
trustees and dieir executors for 1000 years without impeaclh 
ment of waste upon trust, 4rc.) *^ and, after the determination 
'' of that term, to the heirs of the body of Catharine Jolland^ 
"/ and for want of such issue, to the use and behoof, S^c*^ (the 
same limitations over to Elizabeth Belchier; to the trustees; 
the issue <rf Elizabeth Belchier; and the testatrix's i^t 
heirs ; as to Catharine Jolland in the fomer devise.) — ^ Eli' 
' zabeth Belchier died on the 25th of September 1775, (ni the 
^ lifetime of the testatrix), leaving one daughter, Catharine 
' Belchier^ one of the defendants. The testatrix died on the 
' 11th of May 1776.i Aft^r her death, Catharine Jolland^ 
^beii^ advisc^d thereto, made a demise of all the devised 
' estates for 99 years, in trust for herself. She then suffered 
^ M recovery, to the use of herself in fee^-simple^ and afler- 

# wards 
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* wards married the plaiatifF Hodgton, ^d» b July 1778, she 
^ and her husband eatered into written articles to sell the 

* manor of if. under a good title, to Ambrose. In Michaels 
^ mas Term 1778, Hodgson and his wife, filed a bill against 
' Ambrosej and also against Catharinep die daughter of Eli" 
' zabeth BeHhier, for a discover^ of the said CotAartiie'^ dam 

* and title, and for a specific performance of the articles. The 
^ defendant Ambrose admitted the articles, and all the facts 
^ above stated, but said, he declined the purchase, being ad- 
' vised, that, by the construction of &e will, Catharine 

* Hodgson might be deemed to have taken only an estate for 

* life, and not an estate-tail, by which means a good title 

* could not be made to him. Catharine Belchier submitted 
^ the question, and her interest, to the court.' 

' The questions stated for the opinion of this court on the 
' above case, were ; 1. Whether Catharine BeUder, the 
^ daught^ of Elizabeth Belchier, took any, and what estate, 
^ uncter the will of Susau Jolland 'i fi. What estate Catharine 

* Hodgsbn, late Jolland, took under the said will f ' 

Tlie Cttie came on to be argued this day, by hee for the 
plaintiffs, and Wilson for the defendants. 

Lord Mansfield asked Wilson, Whether he meant to. 
contend, supposing the devise to Elizabeth Belchier would 
have been an estate-tail m the event of her survivmg the testa- 
trix, that, in the event which had taken place, (of Elizabeth'^ 
death happening before that of the testatrix,) her issue could 
take by purchase? 

He answered. That he thought he could not maintain that 
|>oint, after the case of Goodright v. Wright ll^^ 

BuLLER, Justice, mentioned Huiton v. SinipsonCb)^ ^ ft 
prior case exactly of die same sort (c). 

Wilson saic^ he meant to argue, on the authority o(Hop^ 
kins V. Hopkins (d), that the estate to Catharine Jolland, 
(in the first devise,) whidi would have been a remainder if 
Elizabeth Belchier had survived the testatrix, became, by her 
death before the consummation of the testament, an executory 

devise 
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[1] B. R. H. 1717. 1 P. W, 397. 
Devise to A, and his issue, remainder 
to B. and his issue, remainder to the 
heirs of ^. A, dies in the life-time of 
the testator, without issue. B, dies 
also in the lime-time of the testator, 
le4ving a daughter, who was also heir 
of A. Held by Parker^ Chief Justice, 
and the whole court, that the daughter 
took nothing, either as the issue of B, 
or as the heir of A, though it was ar- 
gued, that, in the events which had 



happened, she might Cake by purchase 
under the description of^'s heir, S.C. 
at more length, 1 Str. 25. 

(J)) Cane. M. 1716. 2 Vem.722. 

{c) Vide also Fuller v. Fuller, B. K, 
M, 37 Sf 38 El. 1 . Cro. 422. and Brett 
V. Bigden, C. B. T. 10 El. Flowd. 
340. 

(d) Cane. M. 1734. Ca. temp. Telb. 
44. Vide Ld. Hardwicke'% opinion on 
the will in that case, afterwards; 1 Atkm 
581. S, C. mentioned 1 Vex. 2<)8v 
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devise^ aiid, being limited after an indefinite failure of iasoeof 
Elizabeth, was void^ and the estate descended* to the two sis- 
ters as co-parceners. That it was held, in Hopkins ¥. Hop- 
kins, diat an event happening after the execution of the will, 
and before the consummation of it by the death of the testa- 
tor, may vary the nature of the estate devised, from a renuiiH 
der to an executory devise ; and the intention here most dead j 
was, that Catharine JoUand diould take nothing while any ii 
EHzabetK^ issue remained. 

Lord Mansfield, — He limitation to £/t>fffre^A Belehteff 
on the present supposition, was of an estate-tail. Ilie whole 
of that limitation was gone at tlie testator's death, and Aere- 
fore the estate to Catharine JoUand took place immediately. 
The words, '' and for W€tnt of such issue^'* mean the same 
thing as '< and after siicA estate-iaii/* [f] and this is the com- 
mon case of a remainder after an estate-tail, where, if the first 
estate never takes place, the remainder vests in possession im- 
mediately fej. In Hopkins v. Hopkins, the difficulty was, 
how an event subsequent to the will should vaiy the constrac- 
tion ; but Lord Talbot got over it. 

Som^ days before. Lord Maksfirld had observed, that 
the question, whether the devise to Elizabeth JoUand was an 
estate-tail, was exactly the same as that determined in Cotdaon 
V. Coulson(f); diat Lord Hardwicke[2] had told him, 

that 



(e) Vide the cases above cited of 
Hutton V. iiimpson, Rigden v. Brett, 
and Fuller v. Fuller, 

(J) B. R.H. 13 Geo. 2. 2 >Str. 
1125. 2 AtL 2^6. 217. 250. 

[2] The case oiBagshaw v. Spencer 
was depending at the same time with 
that of Coulson v. Coulson, and the de- 
termination postponed till the court of 



jB. R. should make their certificate in 
the latter, 2 Atk. 246. The traces of 
Lord Hardwicke*s dissatisfaction with 
that certificate, may be discovered in 
his arguments, when he determined 
Bagshaw v. Spencer^ 1 Vez. 142. 
O Vide Jones v. Morgan^ Cane, H, 
23 Geo. 3. I Br. 206. 



[f] So in Denn v. Bagshawy 6 T. R. 
512. it was clearly held, on the au- 
thority of this case among others, that 
under a devise to a daughter for life, 
with remainder to the first son of her 
body (if living at the time of her 
death) and his heirs nialc» remainder 
over, the son dying in his mother's 
life-time, his issue took no estate. 
The same point was also decided in 
Doe V. Kett, 4 T. R. 601. notwith- 
standing the testator knew of the 
death of the devisee in tail and of the 
birth of her son ; and had afterwards 



added a codicil containing a republi- 
cation of the will ; and notwithstand- 
ing a condition (which is void in law) 
was annexed to the devise, vis. that 
the devisee in tail should not do any 
act to bar the entail. And in Frank 
V. Stovin, 3 East. 548. it was held to 
make no difference that the first estate 
given to the devisee was an express 
estate for life, without impeachment 
of waste, with a power of jointuring. 
Various similar authorities are also 
there rcfcrrud to. 
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ihat he was dissatisfied vrith diat decision; but diat he 
thought it was not now tp be shaken. The point therefore 
was not argued this day at the 'bar; but his Lordship, and 
BuLLBBy Justicey expressed themselves upon it to me fol- 
lowing efiect: 

Lord Mansfield, — ^With regard to die question, whe- 
ther the interposition of trustees to preserve contingent re« 
mainders, shall vary die rule of law, (which says, that where, 
in die same instrument (g)^ there is a limitation to die ances- 
tor for life^ «nd one to his heirs general or special, the heirs 
shall not take by puidiase,) whatever our opinion might be 
upon principle and authorities, if the point were new, we all 
diink, that, since diis is literally the same case widi Coulson 
V. CoulsoHy and that has stood as law for so many years, Jt 
ought not now to be litigated again. It would answer no gooid 
purpose, and might produce misdiief. The great object, in 
questions of property, is gertamty, and if an erroneous or 
hasty determination has got into practice, there is more bene- 
fit derived from adhering to it, than if it were to be overturned. 
Many estates may be enjoyed under die authority of Coulson 
v« Coidsomy the titles to whidi would be shaken, if the deci- 
sion in that case were to be over-ruled ; and die case is so ge- 
nerally known among conveyancers, that it b impossible there 
should be many held under the contrary construction, because, 
if there were^ they would have been controverted. 

fiuLLEB, Justice, — It was a long time before I could re- 
concile myself to the determination in the case of Coulson v. 
CouUonf but now I am not clear, that, even if the question 
were quite new, I should not be of the same opinion which 
the court then entertained. If a testator make use of legal 
phrases, or technical words o»/y, the court are bound to un- 
derstand them in the l^al sense. They have no right nor power 
to say, that the testator did not understand the meanii^ of die 
words he has used, or to put a construction upon them dif- 
ferent from what has been long received, or what is afiixed to 
them by thelaw. But if a testator use other words, which mani- 
festly indicate what his intention was, and shew to a demon* 
stratiofi that he did not mean what the technical words import 
in the sense which the law has imposed upon them, that inten- 
tion must prevail, notwithstanding he has used such technical 
words in other parts of the will. Lord Hardwickb truly 
said in Bagshaw v. Spencer (h)^ — *^ there can be no magic or 
" particular force in certain words, more than others ; their 
" operation must arise from the sense they carry.'''— And I 

say, 
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ig) Vtdt Doe v. Fonnereait, JIf. 21. 
Ceo. 3. infra, 470. Where this rule is 
discussed, and the if^se ot* Hopkins v. 
KopkinSy as to the point above-men- 



tioned, is also considered, 

{h) Cane. 12 Sov. 1748, 
14!?. 2 Ath. 246. 570. 577. 



1 Vn. 
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my 9 that sense can only be found by eourideiing the vHuAb 
will together. There is no rule better estaUished than that 
the intention of a testator expressed in his will^ if consisteiit 
with the rules of law, shall prevail. That is the first and 
great rule in the exposition of all wills ; and it is a rule to 
which all others must bend. It says, '^ ijf consistent with the 
*^ rules of law;'* but it must be rememb^edy that those words 
are applicable only to the nature and operation of the estate 
or interest devised, and not to^the construction of the words. 
A man cannot, by will, create a perpetuity ; he cannot pat 
the frediold in abeyance ; he cannot limit a fee upon a fee; 
nor make a chattel descendible to heirs; nor prevent a tenant 
£ 342 ] in tail from suffering a recovery. But the question, whether 
the intention be consistent with the rules of law or not, can 
never arise, till it is setded what the intention was. His can 
only be discovered by taking the whole will togedier. If it 
be apparent, I know of no case that says, a strict legal con- 
struction, or a technical sense of any virords whatever, shall 
prevail against it; unless a case whioi made a great noise m 
JVestminster^Hall a few years ago, be considered as sudiO). 
I have«no difficulty in saying, that I do not look upon that 
. case as sudi, nor, if ever a similar case diould arise, diall I 
' think myself bound by it, but shall consider the question as if 
that case never had existed; for the most dmt can be said of 
it is, that, as far as it respects any rule of law, there were the 
opiiAians of six judges against Bix(k)» I am aware, that, as 
to tlie decision of the case between the parties, there were the 
opinions of seven against five. But it will be found, that the 
opimon of one of the seven (I) went upon the id^ that it 
did not appear that die testator meant to use the technical 
words in a different sense from what the law in general inh 
poses upon them. Whedier the intention did sufficiendy ap- 
pear in-that case, or not, is a question, which I do not now 
mean to give any opinion upon. — Much was tiiere said of opi- 
nions given by eminent men at the bar. Such opinions, bow- 
ever well considered, have no weight in the scale of justicek 
One, (dated in 1747,) has got into print (m), but I have the 
strongest reason to believe, that no such opinion was ever 
given by the tfaeu Solicitor General,io whom it is ascribed. An 
opinion which he gave on the same will, the year before, has 

been 



(0 Ferrin y. Blake, JB. R. H. 10 
Geo. 3. Cqm. Scacc. H. 12 Geo. 3. 4 
Burr. 2579. 2581. 1 Blackst. 672. 

(A:) Lord Mansfield, Aston, Justice, 
and JVilies, Justice, in B. A. and De 
Grey, Chief Justice, Smjfthe, Baron, 
and Blackstone, Justice, against Yates, 
Justice, in B. R, and Barker^ Chief 



Baron, ^(fam#. Baron, Goa/Scf, Justice, 
Ferrot, Baron, and Nares, Justice. 

(/} Blackstone, Justice. VideAt Burr. 
2581. — ^The account there given of the 
substance of Mr. J. Blackstone^ opi* 
nion was furnished by himself* 

(m) Feame on Cont. iUnfidd Edit. 
123, 
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jkeen fbrniahed me^ by an eminent conveyancer^ and it b quite 
contrary to what is printed ; and I have also seen a copy of 
another^ given in 1748, which 1 have the best reason to be* 
lieve to be genuine, and which clearly proves, that none was 
given in 1747.— If the intention does not plainly appear, I 
agree, that the l^al sense of the words must prevail, and, on 
that ground, I should be strongly inclined to say, in the pre- 
sent case, even if the decision in Coukon v. Coumn had never 
taken place, that Catharine Jolland took an estate-tail ; for 
the testatrix has used nothii^ but legal words. The devise is 
to A. for life, remainder to trustees to support contingent re- 
mainders, remainder to the heirs of the body oi A. If there 
had been no devise to trustees, the case would be so plain, 
that no man couid doubt about it. What then is the nature of 
such devise to support contingent remainders ? It is a legal 
and technical limitation, the peculiar language of convey- 
ancers. The effect of this sort of limitation, in a deed, is set- 
tled. There, it is'not sufficient to turn words of descent into 
words of purchase. The testatrix has not shewn, by any other 
words, that she meant to use the technical expressions in a 
different sense from what the law has put upon them, and^ 
therefore, the legal sense must prevail. This distinction was 
expressly recognized by Lord Northingtofi, in a case of 
Austin V. Taylor (/i). — ^It seems to me to be false logic, to 
put a different sense upon any words from what in general 
diey import to bear, by mere inference from the words them- 
selves, unexplained by any others ; though, if other words 
manifest the intent, I know of no law diat says, the intent 
shall not prevail.— But whatever might have been my opinion 
on the subject^ if neither Duncon^e v. Duncombe (o), nor 
Couison V. Coiilson, had ever existed, yet, after those deci- 
sions, and the great length of time during which they have 
been considered as law, I look upon them as land-marks, 
which ought never to be removed, nor shaken. 

Lord Mansfield said, since it had been mentioned, he 
must take notice, that it was most certainly true, that he never 
gave any such opinion as that in print, nor any opinion at all, 
on that will in 1747. Several opinions had been taken at 
different times, as events arose, by Mr. John Sharpe, the so- 
licitor, whose brother, Mr. Joshua Sharpe^ h^d furnished the 
court with copies of them, upon the argument of Perrin v. 
Blake. There were three given by Sir Dudley Ryder ^ aiid 
tlu'ee by himself. Of those given by himself; the first was* 
before 1746, the second in that yea]*, and the third. in 1748. 
He had the copies still by him, and the third statea, that he 

had 
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(h) He cited this case from a MS. (o)C. B. H. 7 Wm. 3. 3X«. 43?. 
Kote. 
Vol. I. 2 B 
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had perused hb two former opinions, dated so and 80| and 
concurred tlierewitb, viz. that John only took an estate for 
lifey which shewed it to be impossible that he had given a coo- 
trary opinion. The author haid been too hasty in his publica- 
tion^ and must have been imposed upon [.S]. 

Tie 



[3] Mr. /. Blackstone (1 Blachst. 
672.) states the question in Perrin v. 
Blake, as coming on upon a special 
verdict, wlicrcas it eamc before the 
court of B. R, on a demurrer to a re- 
plication. The short history of the 
proceedings in that case is this : An 
ejectment was .brought in Jamaica^ 
wh^rc the estate lay, and a special ver- 
dict found, which came over for the 
opinion of the Privy Council, upon an 
appeal in the nature of a writ of error. 
Lord Mansfieldy (the only law lord 
who then attended the Council,) know- 
ing the several opinions which had 
been taken, and considering the ques- 
tion as a point of general tendency, 
which might affect titles to roal pro- 
perty in England^ was unwilling that 
judgment should be given in the CocA:- 
pU merely on his opinion, and there- 
fore proposed, with the consent and 
concurrence of the counsel on both 
sides, that the appeal should be ad- 
journed, and, iq the mean time, a so- 
lemn opinion taken in JP^stminster- 
hall. At first, it was agreed to state 
a case for the opinion of the Court of 
B, R. which might have been adjourn- 
ed on account of difficulty into the 
Exchequer Chamber ; but a case from 
the King, in his judicial capacity, being 
new*, it wasy afterwards, thought bet- 



ter that the point should be brought 
before the court, upon the pleadings 
in a feigned action of trespass. Wd- 
kery Serjeant, settled the record for 
that purpose, on which, to a dcclara* 
tioa in trespass, ftaid in Middlesex 
under a videlicet^) the defendant 
pleaded the will. The plaintiff rfp/i^if 
the recovery, (on the ground that thft 
son took an estate-tail,} and to this 
replication, the defendant demurred. 
After a writ of error had been brought 
in the House of Lords, from the judg' 
ment of reversal in the Exchequer 
Chamber f and had depended for aeon* 
siderabic time, the parties compro- 
mised the dispute, and the plaintiflf 
petitioned for leave to non-pros bis 
writ of error, which was granted, as 
appears from the following entry ia 
the Lords' Journals : 



7th Mat/ 1777. 
Blake 



against 



te 



" Upon rwd- 
ing the pcti- 
Perrin and Another. J " tion of Han- 
'* nah Blake plaintiff, in a writ of 
"- error depending in this House, and 
" of jruiiam Perrin and Thomas 
'^ Vaiighan defendants in the said writ 
*' of error, which stands appointed for 
hearing, setting forth, — That the 
matters ia dispute between the par- 

"tics 



<c 



«< 



* It is understood that the Master 
of the Rolls cannot send a case to any 
of the courts of law, and, therefore, 
when he wishes to take their opinion, 

. r+ 9^] I^ should seem from 2 Atk. 
248. that a case was sent to the court 
of B. R. by the Master of the Rolls 
in Coulson t. Coulson ; howcveri the 



the practice is to direct s^ feigned ac- 
tion or issue, so as that the question 
of law may arise upon the finding of 
the jury [t 90]. 

established notion and praetiCe^raS 
above stated. Vide infrOf p. 77^« 

NQtt [J]. 
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The certificate was in the following words : 
** If Elizabeth would have taken an estate^tail, in case she 
<' had survived the testatrix^ we think^ by her dying before the 
*' testatrix, it is a lapsed devise, and Caihartne, the daughter 
" of E/izabethy c2Ln take nothing [4]. As to *the question 
^' whetlier Elizabeth would have taken an estate-tail, what- 
^ ever our opinions mighl be, if the case were new, we think, 
'' as the case of Conhon v. Coukon is literally the same, the 
** precise question ought not to be again litigated, and by that 
*' authority we are bound to say, in the words of the certifi- 
** cate hi that case, tliat, as it appears that there is, after the 
** determination of the estate for life to Elizabeth Belchier, a 
devise to William Arnold and Isaac Pennington, and their 
heirs, for and during the life of Elizabeth Belchitr, we are 
of opinion, that Elizabeth Belchier, if she had survived the 
" testatrix, would have taken an estate for life in the premises 

''devised 



<c 
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** ties being now amicably compro- 
" miscd between thcro, the petitioners 
** therefore humbly pray their Lord- 
** ships, that the writ of error in this 
** cause may be non-prossed^ or with- 
" drawn without costs on cither side ; 
** — It is ordcrcd that the said pcti- 
*• tioners do forthwith enter a «o«- 
*' pros on the said writ of error as dc- 
" sired, and that the record be remit- 
ted to the court of King's Bench, to 
the end execution may be had upon 
the judgment given by that court, as 
if no such writ of error had been 
** brought into this House." 

[4] It appeared, by the pleadings 
in Chancery, and the printed cases in 
Dom, Proc* (though not by the case 
sent to this court,) that the testatrix 
iiad two brothers, so that Elizabeth 
and Catharine were not her heirs at 
law. In the case of Warner v. White 
hu the demise of White (which was a 



«c 



(( 



ct 



t< 



writ of error from Ireland^ and was 
argued in T. 21 and M. 22 Geo. 3. 
and determined in that last-mentioned 
term,) an attempt was made to make 
a difference between the case of a first 
devise to the heir atlaw, and the heint 
of his body or his heirs, and one to a 
stranger^ when such first devisee dies 
before the testator; and it was con-* 
tended, that where an heir at law is 
the first devisee, the estate shall not 
go over to the next in limitation, but 
shall vest in the heirs of the body, or 
heirs, (as the case may be,) of such 
heir at law, either as taking by pur- 
chase, or, (on the ground of an even* 
/tia/ intestacy,) by descent. To Main- 
tain this point, the opinion ofPopham^ 
in Fuller v. Fuller^ H. S6 El. Cro. El, 
422, 3. was chiefiy relied on, and the 
court of B, R, in Ireland unanimous- 
ly adopted it ; but, here, their judg- 
ment was unanimously reversed [p]. 



[f] Sec a full report of this case of Dom. Proc. May 6th 1782. In War* 
Warner v. White fiom a note of Mr. ner v. White the principal "case (^in- 
justice Lawrence, 6 T. R. 518. where brose v. Hodgson) was referred to by 
it is stated that the judgment of the Lord Mansfield as an authority. 



Cvurt of King s Bench was afiirmed in 
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^ devised to her, not merged by the devise to the heirs of 
^ her body^ but by diat devise an estate-tail in reminder 
'' would have vested in the said Elizabeth. Consequently 
<' Catharine BekhieVf the daughter of Elizabeth^ took na 
*^ estate under the will of Susan Jolland, but Catharine 
*^ Hodgson^ late Catharine Jolland^ took an estate for life^ 
'' in all the devised premises^ not merff/^ by tlie devise to tb^ 
^ heirs of her body, but, by that devise, an estat^tail iu le- 
^ mainder vested in the said Catharine Jolland [5'\. 

Mansfield. 

£. WiLLES. 

24th April, 178(X W. H. Ash hurst. 

F. Bulleb/' 



[5] The Lord Chancellor^ in conse- 
quence ef this certificate, having de- 
creed a specific performance of the 
agreement, an appeal was lodged in 
the House of Peers, and the two ques- 
tions stated to the court of King^s 



Bench having been put to the Judges, 
and Skynnerj Chief Baron, having de- 
livered their unanimous opinion to the 
same effect with the cci tificate, the de- 
cree was afiirmedr 



Wcdneiday, 
19th April. 



In » coorietioti 
on the game 
Isvs, the in- 
formation most 
negatiTe, sped- 
ficaUy^ every 
one of the qua* 
lilkationf in the 
jf. of 88 & 23 
Cb-. 8. c 25. 



The King against John Wheatman. 

npHIS was a rule to shew cause^ why a conviction for using 
^ a gun should not be quashed. The objection was, that 
the information as set forth in the conviction, did not alledge 
specifically^ that the defendant was ^ not owner or keeper of 
'^ any forest, chase, park, or warren.'^ 

It was contended, that it is necessary to state in the informs* 
tion, particularly, that die defendant had none of the qualifi* 
cadons enumeraled in the statute of 22 4r 23 Car, 2. (a)* 
The case of Rex v. Maurice Jarvis (b), was relied on, as a 
dicisive authority in point. 

On the other side, it was ai^ed, that it is sufficient, if the 
want of every one of those different qualifications appear in 
any part of the record, and it did appear by the evidence, as 
set forth, that the defendant liad none of them. 

Chambre, in support of the rule. — Dayrell, for the prose- 
cutor. 

Lord 



(a) C. 25. § 3. (//) //. 30 Geo. 2. 1 Burr. 148 [f]. 



(f] And see a full report of this case, 1 Emt, 643, in not. 
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Lord Mansfiels,— This w9I notdo The defendant can 
be convicted only of the chaise hi the mformation, and that 
must be sufficient to support the conviction. 

AsHHURSTy Justice, — The evidence must prove, but cannot 
supply any defects in the mformation [^S^l. 

The rule made absolute. 
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l<2^ J And, though the information 
must, the evidence needs not negative 
specifically all the qualifieatiops. Rex 



V. Crotwther, B. R. H. 26 Geo. 3. 1 T. 
R.125. 127 [f 2]. 



The King against the Inhabitants of Ut- Sth5J5Sr* 

TOXETER. 



^N Wednesday, Ae 9ih of February, H. 20 Gfo. 3. 
^^ JBearcroft obtained a rule to shew cause, why an order 
of sessions, confinning separate Appointments of overseers of 
the poor for the township of Uitoxeter, and three other divi- 
sions of the parish of Uttoxeter, in Staffordshire, should not 
be quashed; and, cause being thjs day shown, the special case 
stated by the sessicMis appeared to be as follows : 

llie parish of Uttoxeter is five miles inlength, and five in 
breadth, and contains the townships of Uttoxeter, Crake' 
marsh, Crei^tou, Stramshall, and Loxley. The town of 
Uttoxeter is a large market town, much burdiened with poor. 
The townships of CreigtUon, Crakemarsh, Stranishall, and 
Loxiey, are m general divided into considerable farms. The 
said townships were and are one entire parish, and did, till 
the year 1730, jointly relieve and maintam the poor in and 
throughout the parish. It appears by the vestry-bodt of the 

said 



An appointment 
of separate over- 
wetta for the sub- 
divisions of m pa- 
rish cannot be 
supported unlesa 
it expressly ap» 
pear that the pa- 
rish could not 
reap the benefit 
of the St of 43 
£ftZt €• 52* 



{f 2] It remains qnite settled 'law 
that the information must negative the 
qnaiificationsy but whether, it be ne- 
cessary Co give evidence on the part of 
the prosecution to support that nega- 
tive part of the charge, wa8ma;de the 
subject of great discussion in R, v. 
Stone,} East, 6^9 \ in which case the 
court of King's Bench were equally 
divided in opinion, Lord KcQyon and 
Grose, J. holding the evidence neces- 
sary, and Lawrence, J. and Le Blanc, 



J. the contrary. There is a dictum of 
Chambre, J. in support of the former 
position in 3 B. 4* P- 307: and the 
same doctrine appears to be favoured 
by IVilliams v. The East India Compa* 
n\f, 3 East, 192, in which it was held 
that, where the law presumes the af- 
firmative of a proposition (as where 
the omisson would make the party 
guilty of criminal neglect) the party 
who insists on the negative must prove 
it. 

B$ 
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1 780. "A^d parish, that, from die year l64S, to the ^ear 1703, over- 

v^^^^„^ seers have been elected for the said respective townsliips in 

The Kin© ^^^ following roannery viz. Two overseers of llie poor for 

against the town of Utioxeter, one for Loxley, one for Crakemarsh^ 

Vttox- Creighton, and Siramshall, one for* die Woodlands. Tbe 

ETjBR. IVooalands 9te part of the township of Uttoxeter.* It does 

*[ 347 3 not appear, from the vestry-book, or other evidence, that, fttm 

the year 1703 to 1727, any overseers were elected for the 

said townships, but two overseers were elected for the laid 

f>arish, and, during that time, churctiwardens were elected 
or the said parish, and sidesmen for the said town- 
ships. On the 10th ffovember 1730, in pursuance of ^ 
mandamus from the court of King^s Benchj an assessment 
for the relief and maintenance of the poor of the said parisih 
of Uttoxetery upon all tlie inliabitants and occupiers of land 
within the said parish, was duly signed by two justices of the 
peace. In Trinity Term^ 5 4r 6 Geo. 2. 1731, a mandamus 
issued from the court of Kings Betich, to the justices of the 
county of Stafford^ reciting that there were divers house* 
holders within the said pariiJi of Uttoxeier ablf to contribute 
to the relief of the poor of the said parisli^ and that therci 
were no overseers of the poor of the said parish appointed 
to mak^ rates on all and every the inhabitants and occupien 
of lands, houses, and other things rateable within the said pe- 
rish, for the relief of the poor of the said parish, and ordCT- 
jng the said justices to appoint two or more overseers of tbe 
poor for the said parish of Uttoxeter. In pursuant of the 
^id mandamus, on the 30th day of Ju/y following, t^eo jus- 
tices of the peace for the coun^ of Stidfordf appointed two 
overseers of the poor for the said parish of Uttoxeter. Ax 
the general quarter session^ for the county of Stafford^ held 
the 5tfa of October. 6 Geo. 2. 1781, the inhabitants of the 
vills of Crakemarsh, Creighton^ and Stramskall, appealed 
ugainst ai| assessment made l£th August preceding, for the 
maintenance of the poor of the parish of tlttoxeter, and, on 
full hearing of counsel, and consideration of the evidence 
given as well for the said vills as for the township of Ut- 
toxeter, the court was of opinion, that the inhabitants of th^ 
said vills of Crakemqrsh, Creightony and Stramskall ([for 
which vills overseers of the poor were duly and in due tune 
appointed, and poors-rates di|ly made and allowed, befoie 
the makii^ of the said assessment or rate appealed against) 
ought to maintain, and accordingly did order that they Aouli 
maintain, their own poor, distinctly and separately fr^n^ the 
other parts of the said parish of pttoo^eter; and the court did 
further order, that such part of the said assessment or rate 
appealed against, as charged the inhabitants of the said vilis 
of Crakemarskj Creightony and Stramskall, for or towards 
jthe Aiwteniuice of the poor of the ssdd parish of Uttoxeter^ 



w 
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in resptat of nrhat they hold or occupy within die said vills, 1 780* 
should be quashed and discharged. The said order, in Mf- ^^^ ^ 
chaelmas term following, was removed, by certiorari j into the ip^^ Kn^o 
court of Kin^s Benchf and the cour^ of Kin^s Bench, in against 
Michaelmas Term, 6 Geo. 2. ordered, that the order of ses^ Uttox* 
sions, as to sudi part of it as orders that the inhabitants of eter. 
the vills of Crdkemarth, Creighton, and Siramshall, in the •[ 349 J 
parish of Vttoxeter, shall maintain their own poor distinctly 
and separately from the other part of the said parish of I/t- 
toieter, be quashed for the insufficiency thereof; and, as to 
the other part of the said order, for the quashing and dis- 
charging such part of a certain assessment or rale made for 
the maintenance of the poor of the said parish of Vttoxeter, 
as charges the inhabitants of tlie said vills of Crakemarsh, 
Creighton, and Stramshall, towards the maintenance of the 
poor of the said parish of Uttoxeter^ in respect of what they 
hold within the said vills, be affirmed. In Michaelmas Term, 
7 Geo. £. 1733, a mandamus issued from the court of Kin^s 
Bench, to the justices of the county of Stafford, reciting, 
tiiat there were divers householders within the said parish of 
Uttoxeter able to contribute to the relief of the poor of tlie 
said parish, and that there were no overseers of the poor of 
the said parish, appointed to make rates on all and every the 
inhabitants and occupiers of lands, hoases, and other things, 
rateable within the said parish, for the relief of the poor of 
the said parish, and ordering the said justices to appoint two 
or more overseers of the poor for the said parish of Uttoxeter. 
On the 15di of April 1734, two overseers were appointed 
for the vill of Crakemarsii, two other overseers for the vill 
of Creighton, two other overseers for the vill of Stramshall, 
two other overseers for tiie township of Uttoxeter, and two 
other overseers for the vill of Loxlet/, by five separate ap- 
pointments, each appointment signed by the same two justices 
of the peace for the county of Stafford. On the £7th of 
May following^ a certiorari issued to remove the said five 
appointments mto the court of Kifig's licnch, which were 
accordingly removed, and, on Saturday next after the morrow 
of the Holy Trinity, 1734, the said five appointments were 
affirmed by die court of King^s Bench. Since the year 
1 734, overseers have been separately appointed for each of 
the said townships, and the poor of the said townships have 
been separately maintained [I], 
^ilie Solicitor General, Dunning, and Leycester, shewed 

cause, 

[1] The present division of the pa- were but four appointments. They all 
rish on which this case arose, was dif- bore date the same day, and were 
fen*nt from that mentioned in the case signed by the same two justices, 
to have subsisted since 1734. There 

2B4 
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caase, imd argued to the following e£fect. — ^It appears from 
''Hfae facts found by the special case, that the inhabitants of the 
parish of Uttoxeter have not had the benefit of the statute o{ 
43 Eliz. (c), and therefore the appointments of separate 
overseers for the different townships were authorised by 13 ^ 
14 Car. 2. c. 12. § 2 1 . It is clear, that atand before tfaie time 
when the last-mentioned statute wasenacted, this parish did not 
reap the benefit of the act of Elizabeth, since more than four 
overseers had been appointed ever since the year 1643, and 
that statute does not authorise more than that number [2].— 
(BuLLBB, Justice, — *' Oug^t it not to have been stated in 
'' the case, as a substantive fact, diat die puvh had not had 
^ the benefit of the statute of 43 Eliz.ry^lf enou^ is 
dearly and explicidy stated to shew thai to be the truth, the 
court will infer it, without an express finding, for the purpose 
of supporting the order. The mle with regard to onters of 
sessions is Ae reverse of what obtains in the case of convic- 
tions. The court presumes against convictions, unless facts 
appear sufficient to support them; Jmt an order of sessioos 
is presumed to be right, unless the facts stated prove it to be 
wrong. It may be objected, diat the present clivision of the 
parish is different from that which appears to have been for- 
merly adopt^, but no argument can arise from diat circum- 
stance, because the statute of Car. 2. meant to leave die par- 
ticular division to the justices for the time being. The de> 
termination of this court in AT. 6 G. 2. (as mentioned in the 
case, and as reported by Bamardistan (d),) was a decision of 
the present question; for, although the first part of the order 
of sessions was quashed as insufficient, because it did not ap- 
pear whether the vills of Crakemarsh, Creighton, and Stram' 
shall, were to maintain their poor joindy among diemleives, 
or each vill separately, the other part, quashing the assess- 
ment of those vills for the maintenance of the poor of the 
parish at large, was affirmed. The case of Rex v. The Juh- 
tices of Middlesex (e), and Peart v. Westgarth (f), which 
will be relied on by the other side, differed mateiially firora 
the present, for, in both of those, it appeared finom the facts 
stated, that the parishes had had the benefit of 43 JE!/t2. — 
Dunning said, he particularly recollected die case of Rex 
v. The Justices of Middlesex, which had happened during 
his early attendance on the court, and that it was the ultimate 
opinion of the court there, (which they afterwards confirmed 
in Peart v, Hestgartk,) that the parish must have been 

unable 



(c) C.3. 

[2] So determined in Rex v. IjOx- 
daUy H, 30 Geo. 2. 1 Burr, 445. and 
more fully stated in 3 Burn^ Just, 28<^, 
13th ediL 



(J) 2 Barnard. B. R. 198. 

(c) T. 27 4' 28 Ge'0.2. Bott, l?. 

(J) B.R.H.5Geo.3.3Burr.\6lO, 
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lumbte to reap the benefit of 43 Eliz. at the time when the 
statute of 13 Sf 14 Car. 2. passed, which he said was mani- 
festly the case as to the parish of Uttoxeier. 

Bearcroftj in support of the rule, insisted on Peart v. West'^ 
garth, aa directly in point, and that it was clearly established by 
that case^ that unless the sessions expressly state, that the parish 
has not had the benefit of 13 ^ 14 Car. 2. the court wiU pre* 
aume that it has. That the statute of Car. 2. mentions large-' 
nes9 as the only reason for a division, and tlie case of Peart v« 
tVestgartb shews, that the parish of Uttoxeier is not too lai^ge ; 
for there, the parish of Stanhope appeared to be twenty mues 
long, and yet it was not to be divided, and Uttoxeter parish 
is only five miles. The question now before the Court never 
came on in any of the former cases from this parish. 

Lord Mansfield stopped fVilsofi from going on, on the 
same side. 

Liord Mansfibld, — The case of Peart v. JVestsarthde' 
cides die question. It must appear to the court that there 
was a disability to reap the benefit of the statute of Elizas 
i«fA [f]. Here die contrary appears. Thou^ there were 
separate overseers, there was a joint maintenance till 1730* 
The acquiescence of the parish for a number of years will 
not alter the law. The pomt never i^ms to have been made 
in 1734. I remember die case of Peart v. Westgarth. It 
was well considered. The court thought the statute of Car. 2. 
proceeded oq a bad principle of policy, for that large districts 
for the purpose of maintaining the poor are much to be pre- 
ferred to sinall ones. 

The order of sessions, and the four appointments quadied. 
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ThundAjr^ 
SOthApriL 



TN the last term. Dunning had obtained a rule to shew Awritof 

-^ cause, why a writ of error removing the judgment in diis frpm tbii court 
case, (which was an action of debt upon the statute of chiOTbwaSJSt 
usury (a),) into the court of Exchequer Chamber, shbtdd not be qoMhed by 
be quashed; and, on* Friday, the 14th of April, the case was *'*|l5*^ ^ 
argued by Dunning, in support of the rule, and by Davet^ L ^^^ J 
vortf on the other side, 

The 

(fl) 12 Ann, st. 2. c. l6. Videsupra^ p. 62. Note [2]. 



[p] This was expressly confirmed in 
a similar case, R. v. Newell, 4 T. R. 
i66 ; where, besides the extraordina- 
ry number of overseers appointed, as 



stances, viz. a rata collected for two 
districts separately, and constables 
separately appointed for each, which 
were relied upon to shew that they 



in this case, there were other circum- ought to be kept distinct. 
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1780 '^^ objections were: 1. to the form of tke writ, because 

it described the action as between the two private partiesi 

V*'^'"**^^ IJoyd and Skvttj not as a fjui'4afn action in which the King 
('a^\i ^'^^ interested; 2. to the substance, on the ground that this 

Skutt ^^ of penal action is not within the meaning of the statute 
of fi7 Eliz. c. 8. which first gave the writ of error from this 
court to the Exchequer Chamber. The jfy^^ point was hut 
Httle relied on. Upon the second, it was inasted, either that 
the action is not within the meaning of the description in 
the statute^ or that, if it is, it is within the exception. The 
description is, ^^ any suit or action of debt, detinue-, covenant, 
'' account, action upon tlie case, ejeetione J^muc, or trespass.'* 
The words " action of debt(b)" it was said^ ^xtendea only 
to actions of debt between private parties at common Uitc, not 
to an action on a statute, which is considered as of a higher 
nature. For this distinction, the opinion of Lord Holt in 
Ashby V. White (c) was cited, where he refers to Cro, Car, 
142. and says^ '^ That no writ of error lies in the Exchequer 
'' Chamber by force of the statute of 27 Etiz. on a judgment 
" in the King's Bench in &nnctiondescaudaiisfnagnatum(d}, 
^ for it is not included within the words of the statute; for 
*^ though the statute says such writ shall be upon judgments 
'^ in actions on the case, yet it does not extend to that action, 
'' although it be an action on the case, because it is an action 
^ '' of a for higher degree, being founded > specially upon a 

'' statute ff^." The exception in the act of Elizabeth k, 
** Other than such (actions) only where the Queen's Majesty 
'' shall be a party (f)," and it was argued that the King being 
a party here, the exception extended to the present case. 
For this Whitton v. Preston (g) was cited, in which, accord- 
ing to the report of Hartop v. Holt in 5 Mod. (h), it ap 
pears to have been decided that, for this reason^ a ^vrit of 
error will not lie in the- Exchequer Chamber on an action for 
usury. So in a note at the end of Parris's Case, in FentrisO), 
the same doctrine is stated as established law. In the late 
[ 352 3 case of Richards, qui tarn, v. Broicn (k), although the action 
was, as here, by bill [3], the writ of error was brought imme- 
diately in the House of Lords. 

On 

{bj 27 EL Cflp. 8. §2. [3] The words of the statute of 

fcj JB, R. J\ 2 Ann, 2. Ld. Raym, Elizabeth do not condne the appeilate 

938. jurisdiction of the Exchequer Cbarabcr 

rd) 2 Ric 2 St. 1 cap. 5. to actions by bill, unless the exprcs- 

(0 2 Ld. Rai/m» 95^. sion ^^Jirst commenced there" can 

(/) 27 El. c. 8. ^ 2. have that opcnition. In Combcrback 

(g) B:R.H. 16^17 Car, 2. 1 Sid. 295. I^rd Holt says, " It hath ob- 

240. " tained, that no writ of error lielhin 

<^) T, 8 IVill, 3. 5 Mod, 230. " the Exchequer Chamber where the 

(1) B, R, M. 21 Car, 2. Vent, 49- '* action was commence^ here by on- 

{k) Supra, 109. •* ginal, but I never understood the 

M reason 
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On the other side^ it was contended, thut WhUton v, J^r&h 
ion did not ajppear, by the oviiy express iieport in m^t of diat 
C9se(l), to have been decided; That the only point deter- 
mmed in Hartop v. Holt W2s, that error in Uie Exchequer 
Chamber would not lie on an award of execution on a scire 
Jhcias, after the original judgment Iiad been affirmed on a 
writ of error ; That the note at tlie end of Parris^s Case is 
merely a memorandum of the Reporter, not warranted by the 
case, which is on quite a diiferent subject, nor by any autho- 
rity; That the case of Lord Sat/ Sf Seal v. Stephens^ in Ctq, 
Car. 142. went on the construction of the statute of scandti- 
film magnatumy aud on the question whether an action on 
that statute is an action on the case^ within the meaning of 27 
Ellz. c. 8 ; But that it had been expressly decided^ in Scott 
V. Khapton (m)y wliich was posterior to Whit ton v. Preston, 
that a writ of error will lie on a qui tarn action of debt on a 
penal statute; and the answer there given to the objection 
Uuit the King is a party, was, that he is not properly so, though 
\}e is to have part of the penalty; That, in trutfi, no body, 
pn the part of the Crown had any thing to do with this ac^ 
tion; Tlie informer might be nonsuited, and wsis liable to 
posts, and to all the incidents to which a plaintiff in any com- 
mon action is subject ; Tlie Ring*s interest only commenced 
after a recovery, for a share of the penalty. — Besides, it 
should seem, (it was said,) that this court ought not to enter- 
tain the present motion, according * to the opinion of Croke, 
flustice, m the case of Lord Sau 6; Seal v. StephenSj where 
he observes that the valiHity of the writ ought to be discussed 
in the Exchequer Chamber, where it is returnable. 

Dunning said, the c^ses shewed tliat this court had, in fact, 
exercbed the power of quashing such writs ; but, if the court 
were of opinion tliat they could not give that relief, the rule 
plight be altered, and leave be given to the plaintiff to take 
put executio|i, as if no writ of error had been brought. But 
I/)rd Mai^sfield thought that could not be done, because, 

if 
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.against 
Skutt. 
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i' reason of it,"— -By the words of the 
ttaKite, the Chief Justice is to cause 
the record to be brought before the 
Judges in the Exchequer Chamber, yet 
the practice has always been to send 
only a transcript, the original record 
remaining still in B.R'^ln the plead- 
iiigs in IVestbys Case, (3 Co. 67, a. 70. 
h.) the entry of the proceedings in er- 
ror runs tl^us: '* Aftcr\^•a^ds, dj-c. the 
^* transcript of the reeprd and pro- 
** ceedings, «5 c. by a certain writ of 
" the Lady the Queen of cori'cctiqg 



" errors, 8fC. was brought to the jus- 
** tices, <^*c. in the Chamber of the 
*' Exchequer aforesaid, according to 
" the form, ^c." Yet the subsequent 
part of the same entry says, " and 
" thereupon the record aforesaid, SrC, 
" was sent back, ^c.^'-^Vide Rutter 
V. Redstone, 2 Str, 837- and Tully v. 
Sparkes, 2 Lord Raym, 1571/ 

(/) Viz, in 1 Sid. 240. 

\m) Scacc. £.31 Car, 2. Sir Thonias 
Raym, 275, 



Ll^yd 
ftgainst 
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17 SO ^ ^^ objec^ns were good, the writ was not a nnllitf, imt 
only erroneous : — improvide emanavit, 

llie court took time to consider; and, dus day, I»rd 
Mansfield delivered their opinion, as follows:^ 

Skctt! ^td Mansfield, — We have considered this case, and 

have talked with all the other Judges upon it,, and we are all of 
opinion, that the writ of error cannot be quashed here, but 
that tlie application ought to be made, either to die court of 
Chancery, from whence it issues, or to the Exchequer Cham- 
ber, where it is returnable. 

The nde discharged [f 91]. 

[tpl] A similar application was Exchequer Chamber, where it was d^ 

afterwards made, first to the court of terrained, that the writ of error lies to 

Chancery, which refused to entertain that court. 
Ike question, and then to the court of 



tutl^ The King against the Benchers of Grat's 

Inn, on the Prosecution of William Hart. 

•LtttTto^^^ 'T'HIS was an application for a mandamus to be directed 
atLraission to the ^ to the Beuchers of Graifs TnUy to compel them to call 
*r?^e*oii'*' ^ prosecutor to the degree of a barrister at law. In the 
■ode of relief last term (s), Ihimtmg had moved for a rule to shew cause, 
Ski^ia^uT^ *• on nn affidavit, statnig that the ground upon which the Readers 
^ and Benchers had rejected him was, his having been discfaai^ed 

under an insolvent debtor's act; but that he had complied 
with all the usual requisites, such as paying the dues, and 
performing exercises, and that the two societies of the hmtr 
and Middle Temple^ upon their being consulted by that of 
Grajfs Inn, had been of opinion that the ground of rejection 
{ 5M 3 was not sufficient. Hie affidavit abo mentioned two late in* 
stances, one of a bankrupt, another of a person who had 
been discharged as an insolvent debtor ; who had been called 
to the bar. It appeared that the society of Lincoh^s Inn 
had been of opimon, when consulted, that the cause was suf- 
ficient. 

In beh^f of the application, it was urged^ that it would 
be highly inconvenient to pennit such a body as the Bencben 
of an Inn of Court to exercise a jurisdiction in such matters, 
uncontrolable by a court of law, and that in the present in* 
stance, there had been manifest injustice in permittii^ the 
prosecutor to lose his time, and put himself to expenoe, in 
order to qualify himself for the bar, if he was thought to be 
41 person incapable of being called. 

Lord 
(sj Thursday, the I3th of JpriL 
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Lord Mansfield saidy he had a recollection of some i^Qry 
cases^ where it had been held that the court could not inter- ^ ' ^ * 
pose, but that the recourse must be to the twelve Judges, TiTn^*^ 
who have a domestic jurisdiction over the Inns of Court. — '^^ 

WiLLES, Justice, mentioned Booreman^s Case(t)f — and ^*y's 
BuLLER, Justice^ that of llakestraw and Brewer (u) — as |^y 
confirming what fell from his Lordship. Some passages in 
Du^dale's Origines were also referred to by the court 

Tne court took time to consider whether they should grant 
a rule to shew cause, and, on this day. Lord Mansfield de- 
livered their opinion as fdlows : 

Lord Mansfield, — We have consulted Uie other Judges ^ 

on the subject of tliis application, and I am prepared to state 
the result The original institution of the Inns of Court no 
where precisely appears, but it is certain tliat they are not 
corporations, and have no consUtution by charters from the 
Crown. They are voluntary societies, which, for ages, have 
submitted to government analogous to that of other semina- 
ries of learning. But all the power they have concemmg the 
adtnission to & bar, is delegated to than from the Judges, 
and, in every instance, their conduct is subject to their con- 
trol as visitors, '^This will appear from a great variety of in- 
stances of orders made at difterent periods, for the regulation 
of those societies, which are ^o be found in DugdaU^s Orp- 
gines Jurididales, some of which I will mention. — His Lord- 
ship then read different passages from Dugdale, (141. 147> 
148. 191. 193.274,275.311,312,313,314.317.319,320. [ $65 ) 
322. 327).— 'From the first traces of their existence to this 
day, no example can be found of an interposition by the 
couits of Westminster Hall proc^ding according to the 
general law of the land; but the Judges have acted as -in a 
domestic forum. The only case in which an attempt was 
made to proceed in this court is reported hi March(v).*^ 
One Booreman, a banister of one of the Temples, having 
been expelled, he applied for his writ of restitution, but it 
was denied, ^* because there is none in the inn of court to 
** whom the writ can be directed, for it is no body corporate, 
^* but only a voluntary society, and submitting to govern- 
'^ ment ; and the ancient and usual way of redress for any 
" ^evance in the Inns of Court, was by appealing to the 
" Judges."— In Townsend's Case, reported by Sit Thomas 
Raymond (w), it is assumed, arguendo, that no mandamus 
willlie to the Inns of Court [f 92]. I do not take the first 

reason 

(0 B. R. H. 17 Car. 1. March (vfr B. R. ti. 14 &- 16 Car. 2. 
1777. Raym, 69- 

(tt) Cane. H. 1728. 2 P. TK. 511, [t92] S. P. recognized by Pem^ 
512. bertun, Chief Justice, in the case of 

(v) BooremarCs Cast. Rex\, The College of Physicians, B. R, 

H. 33 4" 34 Car, 2. 2 Show. 17^. 
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1780* rcBuon stated in March to be the true one. It is not sofid. 

>_-^-,^ The second is the true reason. As to the first, the Inns of 
The Kino Court hdd regulations, they acted and were known as a bodv^ 

against and all the orders which I have mentioned were directed to 

Grat's them. But the true ground is, that they are voluntary socie^ 
Inn? ties submitting to government^ and the ancient and usual wnj 
of redress is by appeal to the Judges. There has been a very 
late instance where this method of appeal had the sanctioa 
of all the Judges. 1 will state it from a report of it drawn 
up by Mr. Justice Gould^ and which he has furnished me 
withfl]. 

" llie first day of Hilary Term, an appeal of one Mau- 
rice Savage against an order of die Benchers of Lincoln i 
Inn, which rescinded an order for his call to the bar^ made 
about four or five days before, on the ground of misre- 
presentation or surprise, was hcnrd by all the Judges except 
Lord Chief Jimtice De Grky, in Seijeanfs Inn Hall. 
He had been a member of the Middle Temple nine or ten 
years ; Jiad kept and paid for his conunons, and performed all 
his exercises there; and, in 1772y was proposed by a master 
of the bench, tke first parliament in die term, to be called to 
the bar, (the course in that house being to hold a parliament 

[ 356 ] on the first and last Friday in every term, tlie person to be 
proposed at the first, and called to the bar at the last parlia* 
ment.) But he waved that proposal, and, in Trinity Term 
last, petitioned to have the proposal revived, but the bench 
refused it, and no master of the bench would propose him 
again. On Saturday, (as the term ended on Wednesday^ he 
had a certificate (x), from the under-treasurer of the Middle 
Temphy of his keeping and payhig for commons, and per- 
forming his exercises, which he carried to the under-treasurcr 
of Lincoln s Iniiiy that Saturday y paid his fees of admissiou 
in that society, and, the Tuesday following, was called to tie 
bar there, and the next day took the oaths to goveniment in 
Westminster Hall. But he did not disclose to tlie under* 
treasurer of Lincoln s Inn what had passed in the Temple, 
Ulie society of LincobCs Inn, hearing of this matter, issued a 
summons to him to appear diree days after, to shew cause, 
why his call to the bar should not be vacated, and after hearin;; 
him, four days afterwards, annulled the call to the bar, as ir- 
regular, Ad obtained by surprise. ITie Judges, beinj at* 
tended by the treasurers of the two societies, and examining 
the under-treasusers of each, (not upon oath, for they pro- 
ceeded as visitors,) and die above^ circumstances fully appear- 
ing,. and, after hearing Savage in support of hb appeal, who 

did 

[l] ^Ir. Justice Gott/<f was so oblig- in court by Lord Mansfield. 
ing as to permit me to copy his note of (x) Dated the 2lst of Jutie 1776- 
Suvagts Case, exactly as it was. read 
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did not ejuunine any one to vary the facts^ declared their opi- 
nion that the call to the bar appearing to have been obtained 
by surprise, and the bench of Lincohi's Ian having pro- 
ceeded immediately to annul it, the appeal should be dis- 
missed [4]." 

The consequence of all this is, tliat we are all of opinion, 
that no rule should be made for a mandamus ; but, if mere is 
a ground for it, the party must take the ancient course of ap- 
plying to the twelve Judges [o]. 
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[4] A year or two afterwards, Sa- 
vage having appeared as a witness in a 
cause at Gloucester, one of the counsel 
observing upon his evidence, mention- 
ed the circumstance of his having been 
called to the bar, and the ignominy 
with which he had aftei*wards been 
disbarred. For this, Savage brough t an 
action, declaring as a barrister, and 
stating the words to have been, " This 
** ii the Mr. Savage toko was called to 
'* the bar in \776y and was afterwards 
'* scoHdalously stripped of his gown*' 
and that they were spoken with an in- 
tent to injure him in hl^ profession. 
The defendant pleaded not guilty, and 
also three special picas of justification, 
wherein were set forth^ the constitution 
and regulations of the inns of court, 
respecting the cal| of barristers, and 
the different proceedings and orders of 
the Middle Trmple and Lincoln's Inn re- 
ferred to in the above report of Goitld, 
Justice. The cause was tried at Glou" 
eester summer assizes 1 780, before Per- 
ryn^ Baron. The plaintift* proved the 
words *, and produced a book of the 
society of Lincoln s Lnn containing the 
order for his call, which, from the 
neglect of the officer of the society, had 
not been expunged. The defendant 
produced another book containing the 
order annulling the former, which was 
in the following words : ** Mr. Maurice 
Savage, who was called to the bar on 
the 25th of June last, having ap- 
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plied for admission to this society, 
on the Saturday preceding, by a cer- 
tificate from the society of the Middle 
Temple, And represented thathchad, 
by mistake, omitted to apply for his 
call at the Temple in due time for 
this term, and it appealing that he 
had applied there in time, but his 
petition was not moved by any 
** bencher, and that notice had been 
given to him of the manner in which 
his petition had been treated by the 
" under-treasurer of the Middle Tem- 
ple, It is ordered that all the fees 
and expences paid by him be re- 
'^ turned, and the order for his call 
expunged as irregular^ and obtained 
by surprize.*' * The jury found a 
verdict for the defendant. 

[5] Hart, afterwards, applied by 
petition of appeal to the twelve Judges, 
and, on the 15th of JVbr.3f.21 Geo.3. 
he was heard by his counsel, (Morgan 
and Lind.) His petition was accom- 
panied with the same affidavit which 
had been produced to the court of 
King's Bench, At the same time a 
certificate was laid before the Judges 
from the treasurer and benchers of 
Gray's Inn, in which they set forth, 
that they had not refused to call him 
to the bar merely because he had been 
discharged bj^an insolvent act, (al- 
though they stated that the society of 
Lincoln's Inn had been of opinion that 
that was a suDicient cause,) but, be- 
cause 



♦ The witness swore to them exactly 
as laid, but, though not less severe 
upon the plainti^", the words really 



spoken were, (according to the recol- 
lection of several persons present,) 
somewhat ditferent. 
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1780 cause it appeared to a much greater amount than he was 

y^^,^^ them from a memorial able to answer, and for other circum- 

TuTv^n of his own, (which he stances of his life mentioned or al- 

ft^^nst had also laid before the ludcd to in the certificate.— Tht 

Gray's Ink J^^g®*') ^^^^ ^^ ^*^ Judges were unanimous in dismissing 

knowingly become seen- the petition, 
rity for money borrowed by others, to 



ipriir* **** Earle against Harris. 

Od m, wamoty ^HIS was an action on a policy of insurance, tried before 
ULSa^o^olf be- ^^ Mansfield, at the last Sittings at Gmldhall, 
lore a*ci»y err- ivheD a vcrdict was found for the plaintiff. On Thursday, the 
de"*rti^from Eer ^^^ ^^ AprU^ the Solicitor General obtained a rule a shew 
povTon thatday, cause, why tfaerc should not be a new trial, which was this day 
with »u her ^ argued, by Bearcroft, and Davenport^ for the plaintiff, and 
^Mon^boLrd/ the SoUcitor General , and Dunnins, for the defendant, 
and proceeds to Xhe £eu:t8 of the case, as reported by his Lordsliip, appear- 
dcivourin the"" ed to bc a» follows : Tlie policy was on the ship the Leghorn 
island, expect- Galley, " At and from I^.^hom to Jamakoy with liberty to 
l"oy^nd°pr~^ " ^^ ^^ Ac Windward Islands; and from thence to Liver- 
immediately, *^ pool ; Warranted to sail from Jamaica on or before thejirst 
Shire by '~n^. " (^' August next."" TTie ship had taken in her *whole lading 
bargo till at^er and papers, and set sail from the port of Savannah la Mar ia 
J^rture Is a rom- /o^Mico, oti the Ist of Jugust, and went to Bluefields, which 
piiaace with the is at the distance of about five miles, and is the general place of 
2boa*h'the*ca - wndezvous for cottvoy. On the 25th of Juuf, an embaigo 
tain knew of the had bee^ laid on all the ships in the island by the govenior, 
he^MU^ ^*h? *°^ inserted in the public news-papers of that date. .On the 
embargo being first of Augustf B3 soon as the ship had crossed the bar^ going 
SboJidbc**"d°^ out of the harbour of Savannah la Mar, the captain rettirned 
*r 358* / ' ^^ ^ boat, and there made a protest against losses or damages 
sustained, or to be sustained, on account of the embargo, 
which protest he could not have made at Bluefields. He then 
proceeded the same day over land to Bluefields. At that place 
the ship was detained till the 9th of August, when, convoy 
arriving, the embargo was taken off, and she sailed for Eng- 
land with the convoy, but was afterwards separated from it, 
• and taken by an American privateer. The captain was exa- 
mined at the trial, and admitted that he had heard of the em- 
bargo ; but said, he thought it was only meant to prevent 
ships from departii^ without the protection of convoy ; that hs 
expected to meet with convoy at Bluefields on the 1st of Au' 

fust, and that the embargo would h Aiediately cease, and leate 
im to pursue his voyage, the same day, without intemiptioa. 
In support of the Verdict, it was insisted, that there had been 
1 fair bonajide commencement of the voyage for Europe, on 

the 
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the 1st of August f which brought the case within the deter* 
fflination in Bond v. Nutt (x). 

On the other side it was contended, that the captain, by 
sailing, when he knew of the embargo, had been guilty of a 
wilful breach of duty, and could not diereby acquire any right* 
There was no inception of the voyage by the departure from 
Savannah la Mar, as he knew he could not leave the island, 
on account of the embargo. This distinguished the present 
case from that of Bond v. Nutt, where the priifbiple of the 
decision was, that there had been a bonajide departure from 
Jamaica witfiin the meaning of the policy. Here the sailing 
was colourable^ and merely intended to answer the letter of the 
insurance. In Bond v. Nutt, the captain had no such pur* 
pose in view, for he did not know of the insurance. 

Lord Mansfield, — ^Whether there was a bonajide sailing 
on the 1st of August, or not, depends on the credit of die cap- 
tain. He positively swore, that he expected to find convoy ready 
at Bluefieids that day, iu which case the embargo would have 
ceased immediately. The jury have believed him, and have 
found accordingly. I dare say die captain never heard of Bond 
V. Nutt 

WiLLES, Ju5/fc«,— It appears to me evident, from the 
captain's conduct, that he did not mean a sailing on the 
voyage. If he had intended to proceed direcdy, he had no 
occasion to quit his ship, in order to make the protest. Upon 
the whole^ I think there was not a bonajide sading on the 1st 
of August. 

AsHHUBST, Justice, — ^To be sure there ought to be a fair 
sailing ; but the whole of the case has been before the jury, 
who have given credit to the captain. We must set aside the 
verdict as being against evidence, if at all, and I do not think 
there is ground for considering this as a verdict against evidence. 

BuLLER, Justice, — On tihe facts, as stated by my brotlier 
WiLLES^ I should have no doubt that the departure was co* 
lourable ; but, from the report, it appears, mat the captain 
thought he should find the convoy ready to sail immediately 
from Bluefieldsj and that the embargo would of course be 
taken off. If he had expected, and meant to wait for con* 
voy, it would not have been a sailing on the voyage ; but the 
question is mere matter of fact, and the jury having believed 
die captain^ I think we must be bound by their finding. 

The rule discharged (a). 



35S 
1780. 



Earlb 
against 

HAR&ISk 



[359 ] 



fzjB, R,E.l7 Geo,3.%taLiedinfra, (a) VideThellusson'y^ Fergusson, 
p. 35^. col. ^. infra^ p. 36l. 
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17^0 



April. 

A peace officer 
may justify an 
arrest on a rea- 
■oaable charf^e 
<jf felony, with- 
out a aarranif 
although it 
^jhould aftcr- 
vard) a-.'kpear 
that t>o felony 
had bcf-n com- 
snittrd ; but a 
private indivi- 
dual can- 
iiot[F 1). 

[ 360 } * 



' SaMi/el against PaITNe and Others. 

A CflON of trespass and false unprisonnenty against 
-"- PaynCy a constable^ and two others. The facts of tke 
case were these : Hall, one of the defendants^ charged the 
plaintiff with hating stolen some laces from him, which hesud 
were in tlie plaintiff's house. A search warrant was granted 
by a justice of peace upon tliis charge^ but there was nowas- 
rant to apprehend liim. On the search, ifae goods were not 
found ; however/ Payne^ Hall, and the other defendant, t& 
assistant of Payne\ arrested the plaintiff^ and carried him to 
the Poultry Compter on a Saturday, when no Aldemnn was 
sitting, by which means he was detained till Monday, whea, 
after examination, he was discharged. '^The cause was tried 
before Lord Mansfield, and a verdict found a^a'mst all the 
three defendaiits. At the trial, liis Lordship, and the coausei 
on both sides, looked upOu the rale of law to be, that, if a 
felony has actually been committed, any man, upon veasoiw 
able probable gounds of suspicion, may justify appreheodini 
the suspected person to carry him before a liiagistrate ; but 
tfiat, if no felony lias been committed, the apprehension of » 
person suspected cannot be justified by any body [f 2]. Hia 
lordship therefore left it to uiejury to consider, whether aif 
felony had been committed. The rule, however, was consi- 
dereci as inconvenient and naiTOW^ because, if a man charges 
another witli felony, and requires as officer to take him iato 
custody, and carry him before a magistrate, it would be most 
mischievous that the officer should be bound fifst to try, and 
at his peril exercise hb judgment on the truth of tlie charge. 
He that makes the charge should alone be answerable. The 
officer does his duty in carrying the accused before a ma- 
gistrate, who 18 autliorised to examine, and commit or disr 
charge. 

On 



{f l] In Stonehouse v. Elliott, 6 T. 
A. 315. an objection being taken, that 
the action against an individual for an 
arrest by an officer, made upon such 
charge given, should be an action apon 
the case, it was held that it was right- 
ly brought in trespass. 

[p 2] To prevent a man from com- 
mitting a felony (in that instance the 



murder of his .wife) a pri%*ate person 
may justify breaking open his house 
and imprisoning his person. Hand- 
cock V . Baker, 2 B. ij- P. 26'0. Otherwise 
in case of prevention of a breach of 
the peace ; except (as it seems by the 
note of the reportei-s) such apprehen- 
ded breach of the peace would amount 
to a riot. 
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Qn this groundy a motion was made for a new tria!^ and^ 
after cause shewn, the court hdi, that the chai^ was a suffi- 
cient justification to the constable and bis assistants, and cited 
Warns Case in Clayton ( a) ^ % Hak's Pleas of the Crotvn, 
84. 09. 91. and 2 Hawkins, B. 2. c. 12. and c. 13 [7]. 

The Solicitor General for the plaintiff. — Dunning for die 
defendants. 

The rule made absolute [8]. 
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Samu^ 

against 

Pathe. 



faj Clayt. 44. p/. 76. 

[7] None of these authorities come 
exactly up to the present case, which 
is therefore the first determination of 
the point. In IVartTs Case, (which is 
Tcry loosely reported,) it would seem, 
that the goods had been actually 
stolen. The very point of this case 
had been agitated on a demurrer to 
a special justification,. so long ago as 
the reign of Ben. 4. (Year-book 7 Hen, 



4. p. 35. pi. 3.) and the court seems 
to have thought, that, if the cause of 
suspicion should' appear reasonable, 
the justification would be good, though 
no felony were committed. But the 
case was adJ9«med[t jf3]. 

[8] The new trial came on before 
Lord Mansfield, at the Sittings after 
this term, when a verdict was found 
against HallfSLnd for the other two de- 
fendants. 



[t93] Vide Ledwick v. Cateipole, B. R. E. 23 Geo. 3. <S> Cald. 291. 



Th£Llu89on against Fb&gussok. 



Friday, Sift 
•ApriU 



THIS was an action on a policy of inBurance, on the A French ship 
French ship L'AimMe Gertrude, '* At and from Gun- J^'^'^i^;^^*** 
^ daloiu^ to Havre, warranted to sail on or before the 3 Ist £^pj^cr"^ 
'* of December." it was tried before Lord Mansfield, at ^fgl^^**' 
the last Sittings at Guildhall, when a Terdict was found for the .he take in aii^ 

plaintiff. ^^ loading and 

^ g\^ P»P€»t and 

^-'"^ leave her port 

of loading before 
that day^ and to tail to another part of the island, in the direct course of her voyage, and merely in 
the hopes of joining conroy, and to take the goveraoi*s dispatches fot Prance, the warranty is com- 
plied with, though the governor there abooid detain f r] her beyond the day, and although it was » 
condition inserted in one of her dearanoes, ** that she should pau that way t* take the orders of go- 
'*< veroment." — An intaation to deviate, if the ship is takea before the dividing point, does not va^ 
<ale the policy. 



[f] In ttotch V. Edie, 6 T. R. 41^. 
it was decided ih the case of a policy 
in the common form on ship and stores 
f^t ttiid from a port that the assured 



miglit abatidori and recover as for a 
total 4oss, the ship having been de- 
tained by an enrbargo in that port. 
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1780. On Friday f the 14th of jtpril, Bearcrofi ohttmAkmle 

v^^-^ for a new trial^ which came on to be argued this dxy, hy the 

Thellussov Solicitor General, Dunningy and Douglas, for the plaintiff^ 
against and Bearcrofi and Lee, for the defendant. , 

FEEGUssoir • 'The evidence and facts of the case appeared^ firom bis Lord- 

8hip*s report, to be as follows : 

The ship took in her compleat lading and provisions for 
France, and all her clearances and papers, at a port called 
Pointe a Pitre, in the bland of Guadaloupe, and sailed from 
thence on the ^th of October, for Bassetetre, where there 
is no port, but only an open road. The town of Basseterrt 
is the residence of the French governor. The ship arrived 
there at night, when the captain went on shore, and next day 
waited on the governor, who would not permit him to depart, 
and, to prevent it, took his ship's papers from him. At this 
place he was detained with his ship till the 10th of JanuarVf 
when he set sail with a convoy which had arrived some little 
4ime before, and being separated after some days from the 
convoy, the ship was taken by an English vessel. The cap- 
tain, who was die only witness produced at the trial, swore, 
that notice had been given, on the part of the governor, some 
days before he sailed, to him and the other captains of ships 
at Pointe a Pitre, who were preparmg to sail for Europe, 
that a convoy was expected from Martituco to be at Basst' 
terre, by the 25th of October, and that, in consequence o( 
this intimation, he had worked night and day to get ready, and 
had paid extraordinary gratificadons to obtain his ship's papers 
and clearances as soon as possible ; that the desire of behig in 
time for the convoy was the only reason for this baste; and 
that, aldioiig^ he was not able to sail till the d4thy he 
wasstill in hopes of b^g in time for the convoy, as he thou^t 

it mig^it very probably have been detained at Martinico some 
[ 362 ] days beyond its time. The last ship^paper which he received 
at Pointe a Pitre, viraa Le Role cTequipage, or the muster- 
roll. This paper, which was much relied on by the counsel 
for die defendant, was dated die 24th of October, and was in 
the following words : 

'' Vu par nous, charge du detail des classes au departement 
** de la Grande Terre Guadahnipe, Tequipage denomme au 
*' role des autres parts au nombre de vingt personnes, le capi- 
'' taine compris. Permis au Sieur Jean Jaques Lethuilli^f 
'' conmrandant le navire UAimable Gertrude du Havre, de 

£en servir pour fairt son retour, au dit lieu, passant a la 

Basseterre pour y prendre les ordres du ffDuvemment, ea 
'< observant le» ordonnances 8c reglemens de la marine. Fait 
*^ a la PoitUc a Pitre, Guadahupe, le 24 Octobre 177B. 
" Montcnotr 

Under this there was written, on the same paper, sa 

account, dated the dOth of October, of some chai^ in 

th« 
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die number of the crew, and, under that, the following 1780. 
entry: ^^v^^ 

^' Vu par nousy ecrivain de la marine charge du detail des Thellussok 
'^ classes, les vitigt cinq personnel existantes au present role, against 
** \e capitaine compris. II ^est permis au Sieur Letkuillier, Feroussok* 
*^ commandant le navire L^Aimable Gertrude du Havre, de 
*^faire son retour au dit lieu, en se conformant aux ordon- 
*' nances & r^Iemens royaux de la marine. A Basseterre 
** Cruadaloupef le 2 Janvier 177&." 

On another paper, called Le Conge ^ dated the l6th of 
October, which was read on the part of the plaintifT, ther* 
was written at the bottom, as follows ; 

*^ Vu de relache a la Basseterre Guadaloupe, pour y 
*' attendre un convoi pour France. Ce 28 Octobre 1778. 
« Monentheiir 

The captain swore, that he understood the only reasons for 
the condition in the muster-roll, that he should go to Basse^ 
terre, were, that the convoy wa/to be at that place, and diat 
he might take such dispatches as were r^dy for Europe. He 
had not objected to it, because, in the regular course of his 
voyage to France from Pointe a Pitre, he must have gone 
that way, close under the guns of Basseterre, in order to avoid 
Montserrat, there being no other course, except they were 16 
keep quite close to the leeward, which is not the custom. If 
he had arrived there in the day-time, he would not have cast 
anchor, but would have sent his boat for the dispatches, but, 
havii^ arrived at night, his ship had been detained, contrary to 
his intention and expectation. 

The defendant's counsel, to invalidate the captain's testi- [ $63 ] 
mony, besides the muster-roll, aiid the entry under it, as above 
stated, read the protest made by the captain on his arrival at 
Dover, (lOtfa March 1779,) and also his deposition in answer 
to the 29th interrogatory in the proceedings in the Admiralty, 
on the condemnation of the ship. The words of the protest 
on which they relied were as follows : 

*^ Whereupon he, (the captain,) waited on the proper officer 
^^ at Pointe a Pitre for his muster-roll, and was answered, 
^ it could not be granted, but on condition that he should sail 
'' first to Basseterre, and there wait the directions of the ge- 
^' neral of the island.^' 

And in a subsequent part : 

^* Whereupon, at his, (the captain's) instance, the said John 
^ Hicholas Lethuillier, his father, came to Basseterre, and 
^ went with Messrs. Gobert and Boteul, commissionen of 

commerce, to the superintendant, and also to the general of 

the island, stating to them, that the said ship and cargo 

were insured upon condition that she should have departed 
*^ from the island of Guadahupe before the 3 1st of December 
^ next, the tenns of which insurance they judged it essentia 

2C3 <<t# 
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1780. '' ^o fulfill notwitkfitanding which they were still abaolutel; 

\^s,^.^^ ^ refused permission to depart, and were kept there until after 
Thellussok *' the said 31st of December,'' 

against The deposition relied on was as follows : 

FzRGussoK. *^ At the time the ship was first pursued and taken^ Ae w» 
*' steering her course towards Brest. Her course was not ai- 
^' tered upon the appearance of the vessel by which shewv 
^ taken. Her course was at all times, when the weather vi>ouM 
*' permit, directed to Br^st, for which port he was directed 
^ to sail, idthough the destination was for Havre de Grace bv 
*' the ship's papers. She was not, before nor at the time of 
'' the capture, sailing beyond or wide of Havre de Grace, She 
'' was then about eight leagues west of Ushaut, and her 
** course was not altered to any other port or place, but wu 
*' obliged to be directed to Brest in consequence of the ortlen 
'^ he luid received, subsequent to the delivery of the ship's pa« 
^ pers." 

In answer to the 27th interrogatory, his defiosition was, 
*' That all the ^ip's papers fouud on board -were tnae and fmr, 
** and none of them false and colourable." 

At the trialy the captain swore, that he had received the 
direction? to keep in the course to Brest at Basseterre from 

[ 364 ] his father, who had formerly commanded the ship, but that 
&is was done as the safest way, in time of war, of getting to 
Havre f which stiU continued to be tke place of the sh^*$ dt- 
stination. 

The grounds of die application for the new trial were two : 
1 . That tliere had been no inception of the voyage on the 24th 
of October, nor till after the dlst of Decenwer ; 2. That the 
ship never sailed on the voyage insured, viz. firooi GuadahufS 
to Havre, but on a voyage from Guadaiotipe to Brest, — 1. 
This case was said to be very differest from that of Bandy, 
Nutt(c), which had been relied on at the trial by the counsel 
for the [i^aintiff, because, here, the permission to leave PoiftU 
a Pit re was conditionaL llie captain had no -electkm ; he 
was l)ound to go to Basseterre, and the time of his deparbire 
from thence was at the disposal of the governor. Till his or- 
ders were received, he could not proceed to J^r&pe, and, as 
he had not been |>ennitted by the governor to (iopart tiU loog 
after the day in the warranty, the voyage had jaot ooaaneBoed 
till after that day. The words of the muster-roll, as dehvered 
at Pointe a Pit re, were materially different from those of the 
ultimate and unconditional permission to feail, which he re* 
ceived at Basseterre, It was manifest from the language of 
the protest, that he himself did not qonsicjer the voy^n^ 
begun, because, if he had, he would not have stated to ihe 
governor^ tb^t his departure from Basseterre^ betow the 3i-st 

(aJJnfra,f,S67. Note [9]. 
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ofiiecember, -wna essential towards fueling the terms of the ngQ 
iBSurance. The act of the captain in Bond v. Nutt was vo- 



ittBtftry, and he proceeded by the M'ay of Btuefi^lds as the best ^ T^^ 
aixl safest courxe he could tak« for the interest of the concern- ^J^F^t^^ 
cd. A bond Jide ?nd complete inception of the voyage they Ferqussok. 
admitted to be siffKcient, even althougli the force of an em- 
fcargOy or any other co;npulsion^ should oblige d)e ship im- 
mediately to stop, or put back. This had been the case in a 
cause between Aese very parties, which had been tried before 
Lord Mansfield, immediately after Bond v. Nutt, and 
al^o in the 'very recent case of Earle v. Harris, — ^2. The de- 
position above stated was rdied on as evidence, that tjie ship 
had never sailed on the voyage insured ; that she left Guada- 
/oflfpe on a voyage to Brest, not to Havre; and therefore, in- 
dependent of the other point, the plaintiff was not entitled to 
recover. 

For; the plaintiff, it was said, — On the^r^^ point, that this [ 365 ] 
case was not so strong as Bond v. Nutt, because Bluefields 
was out of the straight course of the voyage in that case, 
whereas here Basseterre was in the direct way to France, ao 
diat the captain must have gone by that place, at all events, 
and although there had been no such words in the muster-roll 
as those relied on by the defendant's counsel. The only jpur- 
posesfor whicli those words were inserted were^that he might 
be sure of convoy, which was expected to be at Basseterre, and 
to carry any gove^i^oment dispatches that mi^t be r^ady. The 
vo3^ge to Europe was not leas coounenced on duit account ^ 
and the opiniop the csqpitain or his father might aotertain on 
the meiMoing and construction of the contract of insurance, as 
4i8ckiaed by tlie deftositioos, 4X>uld not silter tlie legal import 
of die policy ^— On the second point, it was insisted, that the 
voyage was not to Breit, but to Havre by the way of Brest, 
tiui being the safest course. A ship loaded with merchandize, 
(as this was,) could never be destineid for Brest, which was not 
a plaxe of trade. But, at most, if the design had been to go 
from Basseterre to Brest, still, as the ship had certainly sailed 
from. Pointe a Pitre for Havre, the voyage to Brest was only 
a deviation intended, but never carried mto execution ; for, 
when the capture took place, she had not gone out of the di- 
rect course to Havre. That an intention to deviate, not car- 
ried into effect, does not vacate a policy, had been established 
by aevers^ solemn detenninationsfi^j. 

Lord Mansfield, — 1. In my apprehension, there is no 
contradiction between the parol evidence and the protest and 
depositions. This captain had never hcaixl of the case of Band 
v. Nutt. Under an insurmce at such a place as Guadalqupe 

or 

{dj Foster v, W'dmer, Carter v. The &c. cited supra, p. 17. 
Aoyo/ Exchange 'Assurance Company^ 

SC4 
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1780« ^ Jamaica, the ship is protected in going from port to poit 
\^^^^,^/ in the island. But the question here is, whether the voyage 
Thellusson ^^ *^^^ J^^^y commenced [f 1], and was stopt by accideat 
against As to the condition about taking the orders of govemment, the 
Fkeoubson. ship could not sail from any part of the island without the go- 
vernor's leave. But the captain, when he left Foiutea Pitrt^ 
expected to meet with convoy at Basseterre, and to proeeed 
immediately without interruption. A convoy had been pub- 
lished, and he certainly would have gone to Basseterre at any 
rate, independent of the clause in the muster-roU.-~2. With 
[ U66 ] regard to die second point, the voyage to Bre^ was, at most, 
but an intended deviation, not carried into effect. 1 think 
there should not be a new trial [f 2]. 
WiLLES, and Ashhvkst, Justices^ of the same opinion. 
BuLLEi^, Justicej — ^The case in 1777, between me same 
parties, is in point. There was no embaigo tfiere, nor in the 

preseut 



[f 1] In Audky v. Ihiff, 2B.^P. 
111. where the assured under a policy 
on ship at and from Oporto to Lynn 
was entitled to a return of premium 
in case the ship **' sailed with convoy 
from the coast of Portugal/' &c. the 
ship having sailed from Oporto for 
Lisbon under protection of ships em- 
ployed by government, there to joia a 
large convoy for England, and having 
been separated by a storm and then 
run for England, it was held that the 
assured had complied with (he condi- 
tion in the policy. 

[f 2] The same point was ruled in 
Kewlt/ V. Ryan, 2 H. BL 343.; which 
was on a voyage to Liverpool; aU 
though there were clearances made 
out for Cork, the port to which it was 
intended to deviate. In Middlavood 
V. Blakesy 7 T. R, l62. the voyage 
was to Jamaica, and the deviation in* 
tended was to Nicola Mole in St. Do* 
mingo. The track to Nicola Mole 
and Jamaica is invariably the same to 
a certain point ; from which there are 
three tracks to Jamaica, more or less 
eligible according to cirpupastances. 
One of these three lies on that side of 
St. Domingo in which Nicola Mole is 
situated, in this track, which the ship 
hftd taken in pursuance of the inten- 



tion to deviate, but before she had 
quitted it to put into Nicola Mole, the 
loss happened : and the court held 
that the deviation was suificiendy car* 
ried into effect at the point where the 
three tracks divide : at which, accord* 
ing to the voyage insured, the captain 
would have exercised a judgment in 
the choice of the best of the three; 
whereas in fact, in consequence of the 
intention to deviate, he had preferred 
that track which lay by Nicola Mole 
without any regard to its eligibility. 
This reason, as stated by Lawrence, 
J. in his judgment, appears the tru» 
ground on which the decision is to be 
supported, consistently with the pnn« 
cipal case and the uniform current of 
authorities. The jury at the trial, and 
the rest of the court upon the discus* 
sion of the rule for a new trial, relied 
vpon the objection as a concealment 
of a material fact, viz. the intention to 
deviate : which objection seems to ap- 
ply* Cb cases of original intention to de* 
viate, not carried in any manner into 
execution. Indeed Lord Kenyon in- 
timates a doubt in his own mind as to 
the propriety of the decision of those 
cases, though he did not wish to 
disturb them. Fide WooUridge f . B9S'^ 
dell, svpra, l6, 



THE 



present casCi when the ship sailed. Tliere must be a lawfbl 
iond fiit sailkig, which I think diere waa in this case. The 
^p waa completely ready in all respects. 

The rule discharged [9],. 



^68 
1780. 



[9] There were actions against 
twenty other underwriters upon this 
policy, depending at this time. Nine- 
teen of whom, after the rule in this 
case of TheUuiton v. Fergusson was 
disposed of, not being satisfied with 
the decision, obtained leave to conso- 
lidate their diflfercnt causes^ upon the 
usual terms of being bound by one 
verdict, and not bringing a writ of 
error. The twentieth CPigouJ did not 
choose to enter into this rtile. At the 
ensuing sittings therefore two actions 
were entered, Thellusson v. Staples , the 
underwriter against whom the plain- 
tiffs had elected to try, (the option in 
such cases being with the plaintiff,) 
and Tkellusson v. Pigou. Thettusson v. 
Staples stood first. The second point 
was now abandoned. On the j^r«/, 
the same evidence was given as at the 
former trial, the captain being still the 
only witness called. Bearcrrft^ in his 
opening for the defendant, insisted 
upon It, as a proposition not to be 
controverted, that ^' to constitute a 
sailing within the meaning of the war- 
ranty in this policy, the vessel, at the 
time of her sailing from the port of 
loading, must be, in the contempla- 
tion of the captain, at absolute and 
entire liberty to proceed to her port of 
delivery in a mathematical line if it 
were possible.*' He said, thai was the 
case in all those causes to which the 
present was supposed to bear a resem- 
blance. Lord Idansfieid summed up 
to the jury, to the following effect, — 
The single question on this policy is. 
Whether the ship sailed on her voyage 
^o Havre before the 31st of December, 
^he certainly sailed from Pointe a 



Pitre completely loaded before that 
time. The doubt, on the first question 
of this sort*, was this : llie policy 
was ^' at and from Jamaica ;" now the 
word *' at'* certainly comprises the 
whole island, and, under that word, 
you may sail from one port to another 
every where along the coast of the 
island. The ship, therefore, in that 
sense, was still at Jamaica after she 
had got to Bluefields, She did not 
leave Bluefields till after the day named 
in the warranty, and that place was 
quite out of the course of navigation 
from * St. jinne's to England. I own, 
at the trial, I thought the voyage to 
England did not commence till the 
ship sailed from Bluefields, and* ac- 
cording to my opinion then, a verdict 
was found for the defendant. But 
there was a doubt. I therefore wish- 
ed, (as I always do in sugh cases,) 
that the opinion of the court might be 
taken, in order to settle the point. 
The case, when it came on in court» 
was very ably argued ; I was com- 
pletely convinced ; and the court una^ 
nimously of opinion* that the voyage 
to England began wheh the ship sailed 
from St. Anne\ and, upon the second 
trial, the plaintiff had a verdict. 
Earle v. Harris was still a stronger 
case. Thercy an embargo was actually 
published before the ship sailed, and 
the captain immediately, after cross-* 
ing the bar, returned to make a pro- 
test, and sent his ship knowingly into 
the embargo ; but he swore he ex* 
pccted the embargo was to be taken 
off, and that he should proceed imme- 
diately upon his voyage; and the jury 
l^Iieved him. In thb case, to go hj 

stepsp 



• In Bond v. Vutt. 
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17^0'. *titf*> <^«>« **o public 
■ ^ _ ^, ootitication of e coKvoy 

Thellussok 'I' ** f\^'fr.\'^ 
against »''« «5th of Oc/oicr. 

Fergdsson. ^ 1"^^ «=1P^'" ^^g*"] '» 

might be stopped a day 

or two at Martinico, and that lie 
should get to Basseterre in time. He 
worked oight aiul day, paid' double 
fees for his papers, and sailed with 
full expectations of pursuing his voy- 
age directly. He knew of no embar«»o, 
and Basseterre was direct-* 
I 367 ] ly in his road. In that 
respqct this case differs 
strongly from Bond v. iiTtitt, lie was 
even in tha regular voyage obliged to 
pass under the cannon of Basseterre. 
He had his muster-roll on condition 
of calling there. B.ut he made no dif- 
ficulty of taking it on that condition, 
because he knew he must pass that 
Wj^y at all events. Did he not, bond 
Jidej begin his vovage ? He certainly 
had no idea, when he sailed from 
PQinie a Pitre, of meeting with any 
fttop. So it was in the former case of 
Thelhuson v. Fergusstm, There was 
no idea of the embargo in that case 
when the ship sailed. Here, there is 
not the least suspicion of fraud. The 
captain certainly did not know of the 
determination in Bond v. Nutt, He 
thought, when he was detained at 
Basseterre beyond the 31st of Decern* 
her^ that the policy was forfeited, 
which is a st^opg circumstance in the 
pLaintifTs favour, for it shews that the 
i^ailing was iixot colourable. This 
qucstioo has undergone the considera- 
tion of a. special jury, and of the court. 
Underwriters have a right to litigate 
questions >^ich seem to them to be in 
their favour. But, at last, there 
should be an end of ligitation. If you 
should be of the same op hi ion with the 
former jury and the court, you will 
find for the plaintiff. — A verdi'ct was 
accordingly found for the plain tifif^ and 



imjMcdijttciy aficrwsr^ Hie A»Bici 
for Pi^9u agfsoed that one should bIs» 
be c^lcr^df by coiisent, agaiml him. 

As in these causes, as well as ia 
Earle v. Harris y Bond v. Nutt was 
very much referred to, and, ever since 
it was determined, has been considc^ 
cd as a leading case in the law of ia* 
surance; it will not be improper t» 
subjoin an account of it in tbi$ 
place [t Q\\, It was tried before Lord 
Mansfield ^i Guildhall, at tbeSiCp 
tings after H. 17 Geo. 3- The policy 
was effected, (on the ship CgpeQ 09 
20th of August 17769 and was in 
these words : '* At and from Jamdca 
'* to London f warranted to have sailed 
** on before the 1st of August 177fi> 
" to return 5 per cent, if the ship de- 
'' parted. with convoy, or 8 percent. 
" if with convoy for the voyage (f) 
**• and arrived." The first and sccood 
counts in the declaration averred, 
'' That the ship sailed befoie the 1st 
of Au^ustf viz. on the 20th of July, * 
Jrom St. Anne's Bay at Jamaica, where 
she had been loaded, and had taken in 
her cargo for the said voyage, fi- '• 
from Jamaica to London,) ready to 
perform the said voyage, and proceed- 
ed to Bluefields for the purpose of 
joining convoy there, which was then 
about to sail for Great-BrUam.'* The 
third count stated, ** That she sailed 
before the 1st of August, viz. 6cc.from 
Jamaica aforesaid, on her said voy- 
age/' It was admitted by the defend- 
ant, that the ship had taken in her 
complete lading and clearances for 
England, and had sailed from St. 
Anne's Bay, on the 26th of July, 00 
purpose to join the convoy there, and 
proceed to England; that she arrived 
at Bluefields on the 28th or 29th of 
July, when she was detained tiU be- 
yond the day in the W9.rranky, in pur* 
suance of a proclamation from the 
governor and council of Jamaica for 
a general embargo ; that, afterwards, 

having 
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[t94] Since reported, Cowp. 6OI* (f) Vide Lilly v. Bwcr^ sitfraff*72. 
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liaving had sailing orders, she proceed- 
ed with the convoy for England , and, 
on her passage, being separated from 
the convoy, was taken by an American 
privateer. Bluefields was the usual 
place of rendezvous of the King's ships 
and convoy on the Jamaica station, 
but the greatest part of the course 
from St, Annes to Bluefields was out 
of tlie direct road to England. A 
verdict having been found for the de- 
fendant, the case was argued on "two 
several days, by Dunning, and Buller, 
for the plaintiff, and iFdllace, and 
Baldwin, for the defendant. The two 
points made for the defendants were : 
1. That there was no departure till 
after the day in the warranty: 2. 
That if there was, the going to Blue' 
fields was a deviation. After the' first 
argument, Lord Mansfield, said it 
seemed to be a new question, %vhether 
a ship going expressly for the purpose 
of getting convoy, out of the course 
of the voyage, is to be considered as 
in the prosecution of the voyage in- 
sured, or whether this is a deviation. 
He therefore directed that the cause 
should stand over to look for cases on 
that subject. 

The general scope of the argument 
for the plaintiff, was as follows : 

1. It was urged at the trial, by the 
defendant's counsel, that it is the 
practice of ships in the JVe^-India 
trade to sail from port to port for the 
purpose of taking in different commo-, 
dities, and till they finally 
i 368 ] depart from the last port, 
they still are considered 
as continuing at the island; but, in 
this casej the ship had completed her 
cargo, had all her papers on board, 
and had nothing further to do at Ja- 
maica. It was said, that, if she Jhad 
sailed from Jamaica, the embargo 
never could have reached her |p 6top 
her voyage; but that propoalion is 
liot a clc^ one. If sbe had not sailed 



so far as tp be beyond ] 7gO« 
the reach of the guns, s^*./.^^ 
she would have been Thellussw 
compelled to return, ^^^^^ 

and, in fact, many pEaoussos. 
ships of this fleet were 
forced back after they had sailed. 
2. If there was an inception of the . 
voyage on the departure of the 
ship from St, Ann^Sy her going to 
Bluefieldsy for the express and sole pur- 
pose of meeting with convoy, was no 
deviation. To be sure, as Blw^dds 
is on the opposite side of the island, 
and out of the direct course, there was 
an actual deviation; but if it was for 
a justifiable reason, it was no devia- 
tion in the sense in which the word is 
used when applied to insurances. 
Whenever a ship does what is bene- 
ficial to all the parties interested, it i^ 
as much within the meaning of the 
policy, as if expressed in words. A 
deviation which vacates the ^policy^ 
must be something injurious to the 
underwriter, something which e:K- 
poses him to> a risk which he did not 
mean to insure. There was no occa- 
sion for any particular clause in the 
present policy specifying that the ship 
might go to Bluefields tojoin the coa- 
voy. The underwriters Jcnew, and it ' 
must have been understood by all par- 
ties, that Bluefields was the place of 
rendezvous. It is no port; no motive 
of trade occasioned the ship's going 
there ; and, to decide whether 0. de» 
parture from the direct course of a 
voyage, is in law a deviation, the oIh 
ject of such departure, its tendency, 
and effect, must be taken into consi* 
deration. In the case of Moiteux v. 
The London Assurance Company (g)^ 
the insurance was from Tort St. 
George in the East Indies to London ; 
but the ship, on her arrival SitFort St» 
George, being leaky and unable to 
proceed for Europe without ropairs, 
she went back all the way to Bengal 

for 



(gj Cane. 6 Dec. 1739. 1 Atk. 545. 
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for the purp6sc of being 
repaired. Yet, as this 
was thoaght necessary 
for the intcrc»st of aFt 
concerned, and was not 
done for any purpose of 
trade, the nnderwriters 
were held to be liable, although no- 
thing was said in the policy about leave 
to go out of the insured course for the 
sake of repairs. Here, in lilce man- 
ner, the deviation was necessary, and 
jiot for the sake of trade. The same 
reason applies to every case where the 
•ct is for the benefit of all concerned. 
Suppose the ship, in the course of her 
▼«>yage, were to find herself on the 
point of sailing into the midst of a fleet 
of privateers; surely she would be war- 
ranted in going as far to the right or 
left at should be necessary to avoid the 
danger of capture. In all the reported 
cases of deviation for the sake of con- 
^^y» (which are but two or three,) 
there was, it is true, an express war- 
ranty to depart with convoy, viz. in 
Bondv. Gonsales(h), Gordon v. Mor fey 
ft J, and Stevensofiv. Sno'w(k); but, 
in the present case, there is what is 
tantamount to such a warranty. 1'he 
premium was to be lessened if the ship 
should sail with convoy. That event 
therefore was manifestly in the con- 
templation of the contracting parties, 
and was provided for in the con- 
tract; and the ship could not de- 
part with convoy without going to 
Bluefields, In the other cases, if the 
ship departed without convoy, the un- 
derwriters were not to be liable at all* 
In the present, they were to continue 
liable, but it was to be in a less de- 



gree. There is therefore a literal dif- 
ference; but, as to the question no* 
before the court, the former cases 
agree in principle, and substance, witb 
the present. In the case of Pf//y v. 
Tht Royal Exchange Assurance Cour* 
pany (/), the whole doctrine on the 
subject of the present question was 
very fully discussed at the bar, and by 
the court. It was there stated in the 
case, as a material fact, that what was 
done was prudent y and for the general 
benefit of (ill persons concerned in the 
safety of the ship. ,The argument and 
decision went, 1. upon the 
acts being in the usual [ Z69 ] 
course, and, therefore such 
as must have been in the knowledge of 
the underwriters, and that what it is 
known must be done is as much co- 
vered by a policy as if it 'were ex- 
pressly mentioned (m) ; and, ?. upon 
Its being found to have been ex justi 
causa ^ and for the general benefit fn). 
Those principles are perfectly applica- 
ble here. The master looked at the 
same end ; the safety of the property 
insured. There, the ship was to be 
refitted, which was necessary for her 
safety. Here she was to be protected 
against enemies and pirates. In short, 
nothing was done which the insurers, 
if they had known and been consulted, 
would not themselves have directed. 
It may be said, that the word necessity 
is used in some of the cases, and that 
here no necessity existed. To be sure 
there was not any physical necessity, 
but there was a necessity in the sense 
in which the word is made use of in 
those other cases. The risk was di- 
minished in a much greater propor- 
tion^ 



(h) At N. Pr. 14 Feb. 1704. Be- 
fore Holt,Ch. J. 2 Salk.445. 

(i) At N. Pr. H. 20 Geo. 2. before 
Lee, Ch. J. 2 Str. 1265* 

(kj B. R. M. 2 Geo. 3, 3 Burr. 
1 237. Buller also jnentioned a case of 
Lt Fevre v. Bradshaw, C B. H. SGeo. 



3. of the same sort. 

fl) B. R. Fs. 30 Geo. 2. 1 Burr. 341. 
Tiemey v. Etherington there cited 
1 Burr. 348. 

(mj I Burr. 350. 

(n) I Burr.SSU 
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tion, by the sailing with convoy, than 
was counterbalanced l^y the stipulated 
return of premiunu 

The arguments for the defendant 
were to the following etlect. 

Tlie parties did not know froin what 
part of the island the ship would sail, 
and, therefore, they insured at and 
from Jamaica in general. Blucfields is 
as much m Jamaica as St, Anne* si and 
the ship was certainly protected under 
the word ^^ at** in going from the one 
place to the other. But the under- 
writers would not insure the voyage 
home unless she would have departed 
by a certain day. This was the very 
foundation of the contract, and the 
reason was, because the risk is gn^ater, 
and the premium rises of course, if the 
ship continue longer, so as to be ox- 
posed to the tempestuous weather in the 
end of the year. The argument from 
the return of premium to be made in 
case of sailing with convoy is a fallacy. 
The underwriters only meant that if 
the ship should, within the time speci- 
fied, depart under that protection from 
the war-risk, they would, in such case, 
insure the voyage for a smaller consider- 
ation« The case is very different 
when there is un express warri^nty to 
depart with convoy, for then, as tiie 
party insuring must be supposed to 
know where the convoy will be sta- 
tioned, the ship is, from the nature of 
the thing, insured from the port of 
loading to the rendezvous for convoy. 
The argument for the plaintiff would 
have held equally if the captain, hav- 
ing gone there, had remained vo- 
luntarily waiting for convoy till long 
after the day stipulated, and when the 
dangerous hurricanes had begun. How 
can the insured, or this court, say, that 
the underwriter shall be obliged to con- 
•ider it as more for his interest that the 
•hip should sail later in the season but 
protected from capture, than earlier, 
and less exposed to tempest, but more 
to the danger of capture? If the ship 
had been disabled by a storm at 5f. 
Anne's and kept till the 2d of August ^ 
the underwriters would not have been 
liable. 



Lord MAKSFlEtD, — 1780. 

I am glad this case has -^^^^i^ 
been so fully and ably TaEtLUS- 
argued. It came ou by ^^^ 
the candour of the par- against 
ties, in the fairest way-FEROUssoK. 
After the verdict was 
brought in, the foreman told me, that 
at least ^100,000. depended ou it. 
2>ome things are very clear. The po« 
licy was made on the 20th of Au^tti^ 
on the contingency of a fact, which 
must have happened one way or the 
other, before the making of the con- 
tract, and which nothing that has 
happened since could alter. The 
port from which the ship was to sail, 
was, if I may use the expression, the 
whole island of Jamaica, I'he words 
**■ at Jamaica** in the policy mean 
from port to port. It is a question of 
fact whether she sailed from Jamaica 
before the first of August. Iliere is 
no latitude, no equity, no construction 
that can supply the place of that fact. 
Certainly if she liad been detained at 
St, Anne's beyond that day, though by 
proper reasons,— *as for necessary re- 
pairs, tempestuous weatiiar, to avoid 
an enemy, &c. — the insurance on the 
voyage home would have been at an 
end. On the other band, if she had 
broken ground on the voyage from /a- 
maica^ and had been put back by 
storm, an embargo, or an enemy, and 
had then been under a necessity of stay« 
ingtill'$fp/«fi6f/',stillthercwould have 
been a sailing within the meaning of 
the contract. This was the fact in an-* 
other case, (Thellu^son v. Fergusson,J 
tried before me immediately after the 
present. The ship i/ero was warranted 
to sail from Grenada between the 12th 
of January and the^lst of August, On 
the Istof August she had just 
got under sail, (having all luT | 370] 
cargo and clearances on 
board,) when an embargo was laid on, 
and the captain told hcM'ould be fired 
upon from the fort if he proceeded. He 
therefore stopped, and was detained be- 
yond the day. I held this to be a 
depajrture. A verdict was found for 
the plaintiiT, and there has been no 

motjoti 
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motion for a new trial*.' 
The whole question turns 
upon this ; did the voy- 
age from Jamaica begin 

voyage is once begun, 
the going a little out of the way may 
be a benefit to all concerned, and 
therefore no deviation. Another point 
Tery material here is, that as the ship 
was protected during her stay at 
Jamaica f she had a right to go to 
BhtefieldSf or all round the island. 
If the insurance had been at and from 
the port of St. Jnncy warranted to sail 
cmoi* before the first of August, the case 
might have been different. The court 
wishes to consider thiscasc farther,and 
to give such an opinion on the real 
ftierits as may direct the judgment of 
the persons interested in all the causes 
depending on this policy. 

^«^on, Justice,*-*! am glad the court 
takes time to consider. At present it 
appears to me to be a mere question of 
fact, whether the ship sailed, bondjidcy 
from Jamaica on or before the first of 
Augmst. It is a different case from de- 
viations occasioned andcxcused exjnstd 
tausdy such as storm, avoiding an ene- 
iiy, &c. Here did the ship sail from 
Jamaica when she left St, Jnn^%, or 
only when she left Bluefieldi f If she 
kad gone to Bhtefitlds to join the 
convoy, and had not met with any, 
she could not have staid there to wait 
for it. 

WtlltSj Justice,— The question is 
Certainly a question of fact, and for 



the decision of the jury. If the skip 
had found no convoy at Bhtr fields , she 
must have proceeded, or, having found 
convoy, if she had been detained 
there waiting for other ships, this would 
have exempted the underwriters. 

Some days afterwards. Lord Mat?s- 
FJELD delivered the opinion of the 
court as follows. — Upon consideration 
of all the circumstances of this case, 
we are satisfied that the voyage from 
Jamaica to England began from St, 
Annc%. On sailing the ship had no 
object but to make the best of her way 
to England, she tonclied at Bhefitldt 
only as being the safest way she could 
take. It is nranifcst, from the value 
of the property depending on this trial, 
that it was considered by all the other 
shipping as the safest measure to be ob- 
served, and that the contrary would 
have been unwise and imprudent. The 
great distinction (and on which ^t 
found our opinion) is, that she left 
St, Anne^ for England, with heir cargo, 
papers, master, &c. on board, and did 
not sail to Bluefields as a distinct port. 
If she had gone there for any purpose 
independent of the ifnmediate prosecu* 
tion of her voyage, as, for instance, 
to take in water, letters^ or even to 
wait for convoy, none being there, 
that would have made a great differ- 
ence; there would then have been a 
coasting voyage to Bluefields, and an- 
other from thence to England^ But 
here we think the only object was to 
take the safest course to England from 
St. Attne*s, 

The rule made absolute. 



• The question , in that cause of TAe/- 
lusson V. Fergusson,c2Lme on in the form 
of an action for a return of premium. 
There were two policies; one with a 
warranty that the ship should sail on or 
before the ^rst of August ; the other, 
which was made afterwards to provide 
for the event of her not sailing on or 
before the ^rst^ contained a warranty 



to sail on or after the second o( August* 
The ship, aftei* she had been forced 
back, obtained leave to sail again on 
the third, which she did, and arrived 
safe, upon which the insured brought 
this action against the underwriters oa 
the second policy, on the ground th»t 
the risk insured by them had never 
commenced* 
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Hoars and Othersf against Dawe* and ^t^^jy^u 

Another. 

^T^HIS was an action for money lent and advanced, wbicb To make a man 
•*- was tried before Lord Mansfield, at the last Sittii^ ncr'^hcremuit 
at Ctmldkall (a), and a verdict found for the defendants. On either be a co&- 
fridau, the 14th of Aprily the Solicitor General obtained ^^^ ^!^^T^ 

^^' - / 1 ■ 11 1 • 1 him and the OS* 

a rule to shew cause why there shonld not be a new tnai ; lensibie person 
aind, this day, the case came on to be argued ; when the hcta fo share jointly 
appeared, from his Lordship's report, to be as folUw : — The Lndllss^or be 
plaintiflfs, who were bankers, had advanced a sum of money ™l^!li^J^ ^^ 
on certain tea-warrants of &e East-India Company to Catt' to make Le of 
tencin a broker who deposited the tea-warrants with the his credit, and to 
plaintitfs as a security, and also gave them his note of hand o^e^joi^iy^n-' 
for the sum advanced. He had been employed by a tfumbtf svrerabie witk 
of persons, of whom the defendants were two, to purchase a ^^^*^ 
lot of tea at the East-India Company's sale, of which they, 
(together with himself,) were to have separate diares, the lots 
being, in general, too large for any one dealer. The practice 
at Kuch sates is, for the Company to give a warrant or wai^ 
rants to the broker or pufchasor, for the delivery of the quan- 
tity of tea purchased, on payment being made. At the time 
of the sak, £9,5 per cent* is advanced, and is forfeited, un* 
less the whole is paid on the third, which is the last, dky of 
payment* If paid sooner, allowance is made for prompt 
payment. . The warrants are often pledged, and money raised 
upon them; generally considerably less than the supposed 
value of the tea. It happened, however, in this instance, 
between the time of the deposit of the warrants with (he 
plaintiffs, and the time when the payment was to be made at 
tfie India House, that the value of the tea sunk so much as 
to be considerably undel* the amount of the sum advanced. 
The broker, in the mean time, had become a baakrtipt, and 
had informed the plaintiffs who his employers were, all of 
whom, except the defendants, were since either dead, or be* 
come bankrupts. The shares of the defendants Were to be 
two sixteenths of the whole lot. — ^The ground of the action, 
was, that all the employers of the broker were to be con- 
sidered as partners, and jointly and severally liable for the 
whole. The defendants owed nothing upon dieir own Iwo 
sixteenths. There was not any joint concern in the re-dwpo- 
sal of the tea. The defendant produced several bankers and [ 37s } 
brokers, (of whom Contendn was one,) who said, they had 

had 
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had frequent transactions of this sort, (it beii^ a very usml 
speculation,) and they always understood, mat the only 
security was the plec^e, and the personal security of the 
broker, unless where the principals were enquired after, 
and declared, which was very rarely done. That, as the 
practice was to advance considerably under the supposed valye 
of the tea, and it was also usual to stipulate, that if tibe 
money was not repaid within a certain time, the lender might 
sell, the warrant was of itself a general and sufficient secu- 
rity. Conteficin said, that tea-warrants were considered as 
cash, and passed by delivery. On the other side, in answer to 
this evidence^ (the plaintiffs having, at Jirst, rested their case 
on the fact, that there were persons behind the curtain, for 
whom die broker acted,) two witnesses were called. One of 
them, one Cartony^ a tea dealer, swore, that a broker had 
once borrowed some money for him on tea-warrauts, from 
the plaintiffs, and that the value of the tea having fallen under 
the sum advanced, and the broker havii^ failed, he had paid 
die difference, considering himself as liable. The other was 
a person who had also dealt in tea, and in loans of this sort, 
and he swore, that his idea had always been, that the persons 
behind die curtain were liable ; but, upon cross-exammation, 
he said, he never knew any loss happen, nor any demand 
actually made, on the broker's employers. 

Lord Mansfield said, when the rule was moved for, that 
he was very glad the motion had been made, diat the question 
mi|;ht be re-oonsidered. That, at first, at die trial, he was of 
opinion with the plaintiffs, thinking this was a case of sleeping 
partners, but that, before the end of the cause, he was very 
clear, that the different employers were only liable for their 
own shares. 

The Solicitor General, Dunning, and Davermort, for the 
plaintifb : — Bearcroft, Lee, and nood, for the defendants. 

Lord Mansfield, — I considered this, at first, as a case of 
dormant partners. The law with respect to them, is not dis- 
puted, viz. that they are liable when discovered, because they 
would otherwise receive usurious interest without any risk; 
but, towards the end of the cause, the nature of the transac- 
tion, and of these loans, was more clearly explained, and I 
was satisfied with the verdict, and am now confirmed in my 
opinion. Hie evidence of Cartony is irrelevant^ because he 
said die broker borrowed die money ^or himr and besides, he 
did not dispute the demand. Is this a partnership between 
the buyers ? 1 think it is not ; but merely an undertaking with 
the broker by each, for a particular quantity. There is no 
undertaking by one to advance money for anodier, nor any 
asreement to share with one another in th^ profit or Ioss« 
The broker undertakes to buy and sell, but makes no advance 
without the security of die tea^warrants, which are considered 



IN THE TWENTIETH YEAR OF GEORGE HI. 373 

as cash, and pass by delivery^ like East-IncUa bonds. These 1 780* 
wairants are pawned with die lender, but the broker has no Ln^y**^ 
power to pledge the personal security of the prbcipals. He Hoarx 
cannot sell the warrants, and borrow more money on sucl^ against 
personal security. It makes no difference, whether specific Dawes. 
tea, or the warrants, are delivered at the sale. It would be 
most dangerous, if die credit of a person, who ei^ages for a 
fortiedi part, for instance, should be considered as bound for 
all the other thirty-nine parts. Non hoc in fcedera veni. 
TTie witnesses did not merely speak to opinion, but to matter 
of fact, and their own dealings. They said, the money was 
lent to the broker alone. Sometimes, indeed, lenders have 
required to know the principals y they did not trust tlie broker 
alone; but all others who do not ask after the principals do. 
Tlie note is given as a collateral security personally by the 
holder of the warrant, not in the character of a partner with 
other persons, nor as a broker for them. 

WiLLEs, and Ashhurst, Justices^ of the same opinion. 

BuLLSR, Justice, — This is a very plain case. The plaiii- 
ti& had no reason to consider the broker as a partner widi - 
the other persons, for though he had a share, he did not act 
or appear as a partner, nor were tb^ partners as among 
themselves. They had never met or contracted together as 
partners. If this transaction were sufficient to constitute a 
partneEship, a broker would have it in his power to make 600 
persons partners, who had never seen nor heard of one another, 
or might, at liis pleasure, convert his principals into partners, 
or not, without any au^ority from diem, by taking joint or 
separate warrants. 

The rule discharged [<^]. 

[<l>] Vide Coape v. Eyre, C. B, T, of opinion, that it was xaerely a ques- 

28 Geo. 3. H,BL37» In the case of tion of law. Hoart v. Contpucinj 

Hoare v. Datoes, \\^ plaintiff had first Cane. ff. 19 Gm. 3. 1 Br^-'Ca. ia 

filed a bill in equity,which was dismissed Ci. 27* 
with costs, the Lord Chancellor being 
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Monday, Wth TllC CoMPANY of CARPENTERS, BrICK^ 

^^ MAKERS Bricklayers, Tylers, and 

Plaisterers, !(c. of Shrewsbuij against 
Hayward. 

To prere the HPHIS was an action on the case, s^ainst a carpenter, for 
exifkence of an X f^^ breach of a custOHi, which was laid to be, Tliat none 
rSion^M?sU^ but members of the company, (bemg a corporation by pre^ 
ofdiflerent scription,) Or their apprentices, or ioumeymen, should exer* 
aHmiMions into cise, IB ohrewsbury, or withm a certam district round that 
the sepamte^ towu, any of the trades mentioned in the title of the compt- 

•^^'wm'fwlTy* "y- '^^ ^^^ ^^ ^^ *® ^^ assizes for Shropshirtf be^ 
•* of carpeotcri, fore He ATH, Serjcatit, and a verdict found for the phinUili. 
;: p^^'o'f'^S'.. On Thursday, the 13th of April, Howorth obtained a nde 
'< teren, ft'c/> to shcw cause, why a nonsuit should not be entered, or a new 
bTiSt'fo a*ltt^. ^^ granted ; and the case came on to be argued, this dty, 
^A person who by BecrcroJ}, for the plaintiffs, and Howorth, for the de* 

b^SJA^^f »n al- fe»^lt- 

leged custom u 1 . The grouud for the nonsuit was, that the plaintiffii lud 
vUiisT'to^di*"* ^^^ proved the existence of such a company as Aat described 
pro^the^exut- on the rccofd. The evidence on this head consisted of eo- 
ence of the tries of admissioiis, (some as flair back as the reign of HcnryS.) 

of persons, some mto the carpenters company, some into 
the bricklayers' company, some into the plaisteren* company, 
Sfc. ; of instances of fines paid for having worked in those 
trades, without being free of the carpenters* company, •f the 
biicklayers" company, Sfc; and of me tesUmony of one wit- 
ness (who was only twenty-four yeatrs of age) who said, he 
had been employed to call meetings of the company, and that 
tliey were called by the aggregate name stated m the declara- 
tion. The Judge told the jury,, that the companies might be 
distinct corporations for some purposes, and yet form but in- 
tegral parts of one great corporate body; dbat such a cor- 
porate body might legally exist ; and whether, in fact, it did 
exist, was a question for their decision. For the defendant it ^^il 
objected at the trial, and now, that the evidence given ^'as odIj 
proof, at most, of separate incorporated companies, there being 
^ no instances of admissions into tne aggr^ate body ; no common 
seal ; nor any proof of any corporate parole act done by them. 
The evidence of the witness was said 'to be of so recent a 
nature, that it ought not to have had any weight. 2. The 
ground for a new trial was, that a competent witness was 
[ 37^ ] rejected, who was offered on the part of the defendant, and 
that many others of the same^ description were ready to bare 

bees 
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been produced. The witness rejected was resident in ShrewS" \ 7 gQ. 
bury, and was called to prove, that he had worked without ^-,^,-^ 
molestation as a carpenter in ShrevDsbury, although he was The Compa- 
not free of the company, nor an apprentice or journeyman, kt of Car- 
The Judge thought the witness was incompetent. For the pemters,&c. 
defendant it was contended, that he was not interested in the against 
catise, and that if the sort of interest he might have could Hayward. 
render him incompetent, there could be ho such thing as a 
disinterested witness in such a cause, the only persons likely 
to know the facts applicable to the case, being either persons 
who had worked themselves in breach of the supposed cus- 
tom, or who hath employed others; and, if the first class were 
considered as interested, because liable to be sued, the same 
objection might be made to the second. 

The court thought it unnecessary to hear the counsel for the 
plaintifTs. 

Ix>rd Mansfield^ — 1. It was properly left to the jury to 
consider, whether the evidence produced was sufficient to 
shew, that there was such a company; for that was a mere 
question of fact; and th^ were to decide on its existence^ 
and whether it was origmally created by a charter from the 
crown, or was only a voluntary society. There v^^as evidence 
of its existence as a corporation. 2. The witness^ rejected 
were clearly interested in the question. If the company had 
iiEuled in establishing the custom, they would have been dis* 
charged from actions to which they are liable for the breach 
of it[F3. 

WiLLBS, and Ashhurst, Justices, of the same opinion. 

Bullbr, JiAsticej — 1. Whether there be any evidence, is 
a question for the Judge'. Whedier sufficient evidence, is for 
the jury. 2 The objection to the witness produced for the 
defendant ^lus certainly decisive; nor is it true, that he could 
have had no other sort of witnesses. The employers might 



have been witnesses. 



The rule discharged. 



[p] I apprehend the ground of this claimed by custom for all inhabitants^' 

decision to be, that if the company none such can be witnesses to support 

succeeded in that action, the record the right: otherwise in the case of 

would be evidence of the exbtence of prescriptive rights, where persons hav- 

the custom on which they relied, in ingconespondent rights are admissible, 

an action against the witness rejected, per Lord Kenyan in Bent v. Baker, 

Thus wksre a right of common is 3 T. A. 32. 
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Eddowes, and Another, againjl HoPKiNs'and 
Another^ Executors of Harris. 

Where there is a ASSUMPSIT, tried before Lord Man sfibld, at GioW- 
S"a%u«tton -" ^{f, at the Sittings after last MUhadnuu Teim. Th« 
coMisUngofdif- dedaratioii contained several counts; some upon promisei 
•omro?wMch inade by the testator, others on other promises by the defend* 
are incooiistent, ants dicmselves. To the first set of counts |>/fiie; admimtra" 
of h^ ' and^evi- ^^ ^'^^ pleaded, and the general issue to the others; and, the 
dencehasooiy juiy havuig fouud for the plaintiffs with «£l47 damages, a 

u«"gSi*or°wn- g^^^^'^^ verdkt was entered by the officer. 

■iitent counu, At the trial^ the only question was, whether the plamtifi 

the verdict may ^^^ entitled to iutercst on the value of goods sold by them 

DC amended by . rn ii ii* i ii 

the Judge's notes to the testator. They were wholesale Imen-drapers, and the 
V i> testator an American merchant, and it appeared to hzve been 

the usage of the American trade, for merchants here to 
allow to dieir American correspondents twelve months 
credit, and then to charge them five per cent, for interei^ 
and for the tradesmen here, to allow the merchant fourteen 
months credit, and dien to charge five per cenU This ins 
hardly disputed by the defendants, and his Lordship held, that 
though by the common law, Ibook debts do not of coune 
carry interest, it may be payable in consequence of the U8aj|;e 
of particular branches of trade; or of a special agreement; 
or^ m cases of long delay under vexatious and oppressive cir- 
cumstances, if a jury in dieir discretion shall think fit to allow 
it [^^]. But none of the articles for which the testator was 

indebted 

[(5>] Vidt Orr v. Churchill, C. B. E. 29 Geo. 3. H. Bl. 227. 232 [r 2]. 



[p l] So where evidence has been 
^vcn on a bad count, as welUas on a 
good count, if it appears by the Judge's 
notes that the jury calculated the 
damages on evidence applicable to the 
goo(f count only^. Wiiliamt v. Breedon, 
1 B. 4- P. 329. ' 

[f 2] The case of Orr\. Churchill, 
does not relate to the allowance of in- 
terest for book-debts; but to the period 
from which interest was to be calulated 
on money due on bond under particu- 
lar circumstances. There hav^ been 



several cases since decided, in which 
the question of allowance of interest 
for book-debts has been raised. In 
Mountford v, Willes, of which a short 
report is given in 2 fi. 4* P. 337* J^ '« 
Said, that where upon an agreement for 
a sale of timber, there was a memo- 
randum of ^* Credit till Christmas,'' 
the seller was entitled to recover inte- 
rest upon the price from that Christ- 
mas. But in De HaviUand v. Bcmr- 
bank, I Cantpb. 50. it was held by Lord 
£//fR^oroii^Aatnisi prius^thatin an ac- 
tios 
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indebted to the plaintiffs had been delivered fourteen months 
before his deaths so that no interest was owing when he died, 
and the defendants contended that the usage did not bind the 
executors. Lord Man sfield, howeveri and the jury^ thought 
otherwise. 

In the last term, the Solicitor General obtained a rule to 
shew cause, why the judgment should not be arrested, on the 
ground that the verdicf was general, and the counts incon* 
sistent, and such as require different judgments to be entered, 
viz. judgment de bonis testatoris on those where the promises 
were laid to be by the testator, and de bonis propriu on the 
others.— Some time afterwards, Baldwin, for the plaintiffs, 
obtained a cross rule, for die defendants to shew cause, why 
the postea should -not be amended by the Judge's minutes, ' 
and a verdict entered for the plaintiffs only on the counts 
to which the evidence given at die trial applied, and for the 
defendants on the others. — Both these rules came on to be 
argued this day. 

The Solicitor General, for the defendants, insisted, that, 
if the court were to alter Ae postea, they would, in fact, do 
what was properly and exclusively the province of the juiy, 
for that the verdict would dien be the act of the court. 

Lee, for the plaintiffs, contended, that this was not a new 
sort of application, and cited a case of Newcombe v. Green, 
in Strange (p), where it appeared by the Judge's minutes that 

the 

fpj B. R. M. 17 Geo. 2. 2 Str. 1197. 
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tion for money had and received inte- 
rest could not be recovered ; and his 
Lordship laid down a rule for the al- 
lowance of interest; which he said 
ought only to be ad nutted, 1 .where there 
is a contract for payment on a day 
certain, as on bills of exchange, &c.; 

2. where there is an express promise ; 

3. where it may be inferred from the 
course of dealing between the parties ; 
or, 4. where the money has been ac- 
tually used, and interest made of it. 
NVith reference to this last ground the 
Attorney General observed, that the 
damages were to be estimated, not by 
what defendant gained, but by what 
plaintiff lost. See the cases Collected 
in the note to this report. lb. 52. In 
De Bernahs v. Fuller, 2 Campb. 426. 
the same rule was repeated, and ap- 



plied there to a case where money re* 
ceived by defendants to plaintiffs' use 
had been wilfully, and in violation of 
their duty as bankers, applied to an- 
other purpose, viz. the liquidation of 
a debt due to themselves : and in Gor^ 
don v. Swan, ib* 429^ in not. the rule 
with respect to goods sold was con^ 
fined to express or implied agreements 
for the allowance of interest ; and the 
court refused to extend it to the case 
of credit limited, which they said was 
only a condition for the benefit of the 
purchaser, that he should not be ar- 
rested or sued till the expiration of 
that time. Thereby over-ruling the in- 
ference drawn from Mouptford s.Willes^ 
and from the latter part of this direc- 
tion of Lord Mansfield. 
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S7l 
1780. 

Eddowes 
against 

HOPKIKS. 



[ 378] 



CASES IN EASTER TERM 

the jury had found for the plaintiff with £274. lis. damaget, 
but the officer only entered a verdict with Is. damages, and die 
court directed an amendment to be made according to the 
Judge's minutes [1 1]. 

Lord Mansfield said, it was impossible to believe there 
was such an absurdity in the law, as that a mere mistake of 
the officer should be without a remedy^ and that neither the 
judge nor jury could possibly have proceeded on what there 
was no evidence of before diem : and he mentioned a cue 
of one Gibson who had been tried for robbing Mr. Frandi, 
and convicted, and a mistake being discovered in the verdict, 
upon consultation with all the Judges at his chambers, it wai 
corrected from minutes signed by the jury, and the prisoner 
executed. 

BuLLEB, Jvsticey said, there vi^as thb distinction, that, if 
there was only evidence at the trial upon such of the counts 
as were good and consistent, a general verdict might be altered 
from the notes of the Judge, and entered only on those counts ; 
but that, if there was any evidence which applied to the other 
bad or inconsistent counts, (as for instance, in au action for 
words, where some actionable words are laid, and some not 
actionable, and evidence given of both sets of words, and a 
general verdict,) there the Postea could not be amended, 
because it woidd be impossible for the Judge to say^ ou which 
of the counts the jury had found the damages, or how they 
had apportioned them[F 3}: That, in such a case, the only 
remedy is by awarding a venire de novo [1^]. He mentioned 
an instance where Sir Fletcher Norton had moved for and 
obtained a venire de novo, in a case of that sort [13], 

The rule to arrest the judgment was discharged, and the 
other rule made absolute; but, on the payment of costs^ in* 
eluding those of the motion in arrest of judgment. 



[11] Vide Maye v. Archer ^ B. R. E. 
S Geo. !• 1 Str, 513. 515. where a 
venire de novo was moved/ for, on an 
affidavit, that certain facts, which the 
court thought material, butwhich were 
not found in the special verdict, were 
proved at the trial: but the court di- 
rected the verdict to be amended in 
that respect. Vide also Bois v. Bois^ 



B.R.T, l6 Car. %. 1 Lev. 134. 

[12] Vide Auger v. Wilkins, B. 1L 
M, 6 Geo, 2. Barnesy quarto edition 
478. where this was done, and said to 
be according to an ancient rule of 
court. 

[13] Vide Grant v. 4*</e, T. 2lCf A 
infray 72?. 



[f3] This was so held in Holt v. court also refused to grant a fienireic 
Schokfieldf 6 T. A. 691. in which the noro. 
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Blacquiere and Others, Assignees of Samp- JJJ'^*^. 
SON and Another, Bankrupts, against 
Hawkins^ Assignee of Wooldridge, a 
Bankrupt. 

ir\N a motion, for a prohibition to the Mayor's Court in A prohibition 
^^ London^ the case appeared to be this: Wooldridge and ^^^ lie after 
Kelly were mdebted to Messrs. Sampsons to the amount of thew»mofj^U 
«£4d00, and, the Sampsons having become bankrupts, the diction mppear 

•.1-.: 4,'ir i_ ^ ' J -.L • • • : on the face of 

plaintitrs were chosen assignees under their commission, in the proceedins*. 
which character they brought an aqtion of debt in the Mayor's — TTbe court 
Court against Wooldridge and Kelly y (the first of whom was \^ch cutoms^ 
tiso a bankrupt, and the defendant Hawkins his surviving as- London as ap- 
aignee). The Serjeant at mace, to whom process was directed Stifi^by^tSP 
to summon Wooldridge and Kelly to appear, returned that recorder.— infe- 
they had nothing withm the city or liberties, by which they ^|^J^ 
could be summoned, nor were to be found within the same, trial. 
^' and thev being solemnly called, did not appear, on which 
the plaintifis alleged, that the defendant owed to WooUridg^^ 
and Kelly the sum of <£4000, aild then had the same in his 
liands as their proper money, and therefore prayed process 
against him, to attach him by the said <£4000, that he might 
appear in that court, and thereupon they proceeded by way of . 
foreign attachment against him." The defendant pleaded 
that he had no money of Wooldridge and Kelly in his hands ; 
and the cause being tried before Glynn, Serjeant, then Recor- ^ 

der of London, it appeared in evidence, that <£l041. 10s. 2d. 
belonging to the partnership estate of Wooldridge and Kelly, 
was in the hands of the defendant, but that it came to him as 
the assignee of Wooldridge under the commission, so that he 
was only^a trustee for Wooldridgi^s creditors at large; on 
which ground it wto contend^, at the trial before the Recor- [ 379 ] 
der, that this being trust-m#ney, was not the subject-matter of 
a foreign attachment. A verdict however was found, and judg- 
ment entered, for the defendant, for the <£ 1041. lOs. m, and 
execution awarded. These fieu:ts were set forth in the sug* 
gestion. Before this application for a prohibition, the de* 
fendant had moved for a new trial, and in arrest of judgment, 
in the Mayor's Court, but without success. Adair, Serjeant, 
who had succeeded Glynn as Recorder, refused the new trial, 
because there was no report of the evidence, by his prede- 
cessor, and because it had, he said, been setded that an infe- 
rior court can only grant a new trial on the ground of sur- 
prize in obtaining the first verdict, which was not pretended in 
this case. 

fiD4 On 
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On Thursday f the 20th of Aprilj the Solicitor General and 
Sylvester shewed cause. — They contended, that the applica* 
tion came too late, for that^ after sentence or judgment, the 
coiut will never grant a prohibition, unless the want of juris- 
diction in the inferior court appear on the face of the pro- 
ceedings themselves. For this, they relied on Argyle v. Hunt, 
in Strange (q)> Here, diey said, the objection was founded 
on matter dehors the proceedings. If, in this case, tfie de- 
fendant had thought the facts did not support the attachmoit, 
he might haveT tendered a bill of exceptions at the trial, but 
certainly one half of the money come to the defendant be- 
longed to Kellu in his ovni right, as he was not a banlcropt:, 
and was thereiore liable to the partnership debts, and tne 
plaintiffs could not sever the respective shares of the two 
partners, but were entitled to attach the whole, in like man- 
ner as, on a judgment and execution against one partner, the 
sheriff must seize the partnership goods* For this they cited 
Heydon v. Heudon (r). 

Dunning, Davenport , and Rose, for the defendant, insisted, 
that trust-money is not within the custom of London, as to 
foreign attachments, it not being in the bands of the garnishee 
for die benefit of the original defendant. On a question 
from Lord Mansfield, they mentioned, diat the custom 
was certified by Starkey, Recorder of London^ in 22d Ed. 4^ 
as stated in Rollers Abridgment (s), and that this makes no 
part of it. In Argyle v. Hunt, they said, there was a con- 
current jurisdiction. Here, if the money were to be paid 

under 



(q) B. R. T. 5 Geo. 1. 1 Str. 1S7. 
<a> 6'. P. Ladbroke v. Crickett, jB. jR. 
M. 29 Geo. 3. 2 r«rm Rep. 649. If 
the defence stated pn the proceedings 
below, is such, as, if true, ousts the in- 
feriorcourtof its jurisdiction, (as where 
the party sets up a modus in answer to 
a sjiit for:tithes,) although there has 
been an interlocutory sentence in favour 
of the parson, and on an appeal that 
sentence has been confirmed and costs 



awarded, the party sued may ha\x a 
prohibition both to the original court, 
aud to the court of appeal, to stay 
execution for the costs. Darbjf v. 
CosaiSy B. R. H. 27 Geo. S, 1 T.Rcp. 
552 FfI. 

(rj B. R. M. 5 W. and M. 1 Salk. 
392. Vide Eddie v. DatidsoUy T. t\ 
Geo. 3. infra^ 650. 1 

(«) 1 Roll. Abr, 554. K. 5. 



[f] For a statement of the law on 
this subject, see the case of Gould v. 
Gapper, 5 East, 345, where the deci- 
sions are very fully detailed. It was 
there determined that when an infe- 
rior court haa tried .aiHl decided a 
matter contrary to the principles and 
course of the popimon law, (as by the 



misconstruction of an act of" parlia- 
ment) the superior courts will grant 
a prohibition after sentence; although 
the original subject of the suit was 
within the jurisdiction of the inferior 
court, and the matter so wrongly de* 
cided arose incidentally. 
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imder the attadunept, the defendant Mrould be still account- 
Able for it to the creditors of fVooIdridge. Neidier Wool* 
dridge nor Kelly themselves could sue the defendant for it. 
This is die only remedy in the defendant's power. False 
judgment will not lie, because the city court is a court of re^ 
cord ; nor audita querelay because nothing pew has happened ; 
nor a writ of error, because there is nothing erroneous on the 
face of the record. 

Lord Mansfield, — ^I think it impossible that this case 
can be within the custom ; but the difficulty is^ diat you are 
too late. The objection is not to the judgment, but to the 
verdict Theall^ation is, '^ You have money of Wooldridge 
^ and Kelly in your hands." The defendant answers, '' I 
have none.'' The fact is found against him, and there is no 
bill of exceptions^ nor special verdict. Inferior courts cannot 
grant a new trial. Nothing appears on the face of the pro- 
ceedings to ground a prohibition. If the custom had never 
been certified, the suggestion^ might have stated the process 
merely as contrary to the common law, and then the defend- 
ant might have set forth the custom in answer to the sugges- 
tion, by which means the defence might perhaps have been 
got at ; but, as the custom has been certified, we must take 
notice of it [14]. We cannot have it certified over again. 
The defendant should have pleaded otherwise, which would 
have prevented any mistake or trick at the trial. Do the 
plaintiffs insist on retainii^ the judgment below? There 
must be some way of getting at the defence, though there are 
difficulties in the mode now attempted. Let the cause stand 
over till the plaintiffs* answer can be known. 

This day, his Lordship being informed that the parties 
^ould not agree, he delivered the opinion of the court, that 
they must ^e notice of the custom, as it had btoi certified, 
and that the objection, being on a matter of fact which did 
not appear on the proceedings, the prohibition could not hfi 
granted. 

The rule discharged [196]. 
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against 
Hawkins. 



. [14] In Argyle v; Hunt^ the court 
said, theycould not judicially take no- 
tice of the custom in London,' for an 
action to lie for the word " whore" 
•^That custom, therefore, has proba- 
bly never been certified by the re- 
corder [t 95]. 



[t 96] In a case of Siainton 4* xoife 
V. JoneSf which came on for trial, be« 
fore Lord Mansfield^ at the Sittings 
after M. 23 Geo, 3. at Guildhall, in an 
action on the custom of London^ for 
calling St(unton*% wife a whore, the 
plaintiffs were nonsuited, not being able 



[t95] With regard to foreign at- 297. & Tanim, widow, v. WUUam ♦ 
tachoients, 'cide iUker v. Xaae, C. B. another^ B.R.T.Z2 Geo. 3. & T. 2S 
T. 12 Geo. 3. 2 Blackst. 834. SWils. "Geo. 3. 
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to prove the custom to 
cart whores in London. 
A book from the Town- 
Clerk's office was pro- 
duced, but it contained 
no account of such cus- 
tom. Lord Mansfield 
said, he could not take notice of the 



Blac- 

against 
Hawkins. 



custom unless proved. It was stated, 
on that occasion, that the custoni had 
never been proved in such a manner 
as to maintain an action in JFestmin" 
iter Hall: that, in the city court, th% 
action is maintained, because they 
take notice of their own customs witlb- 
out proof. 
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97th April 
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An attorney is 
wii tobgcct to 
tkejorhdictioB 
«f the county 
conrt-of JkOd* 



Wiltshire against Lloyd. 

A CTION of asxumpsit; verdict for the plaintiflFy with only 
^"- 17*. damages; after ivhich^ the defendant^ who^'as an 
attorney, obtahied a rule to shew cause, why it should not be 
suggested on the roll, that he resided in Middlesex at the 
time of the action bronght, and was liable to be summoned to 
the county court, in order to entide himself to double costs 
against the plaintiffftj* 

The case was argued on Thursday^ the 20tfa of April, by 
Peckham, and MingaVf for the plaintiff, and Cowper, and 
JtunningtoTif for the defendant. 

The arguments against die nde were to the following ef- 
fect : The privilege of an attorney is not for his personal ad- 
vantage, but that of his clients, to whom it might be incon- 
venient, if he were liable to be taken from his attendance on 
their business, to ans^ver in other courts. The act establish- 
ii^ the summary jurisdiction of the Middlesex county court 
could not mean to aifect this privilege [15]. This is manifest 
from the acts relating to the Court of Conscience for tVest^ 
minster, established in the same year^u^, for, it being 
thought expedient that attorneys and solicitors should be liable 
to be sued in that court, a particular statute, subsequent to 
the act establishing the court (*7? J, was necessary to extend the 
jurisdiction to them [1 6]. But the question has already been 
solemnly decided, by the court of Common Pleas, on a de- 
murrer, in the case of Gardner v. Jessop (w). 

On 



ft) 23 Geo. 2. c. 34. § 19. 

[15] By §4. of 23 Geo. 2. c. 33.no 
person is liahlc to be summoned to the 
county court, as new modelled, who 
was not so before, uor is the court to 
hold plea of any action, cause, or suit, 
which it could not have held plea of 
• formerly by plaint. 

(ti) By 53 Geo. 2. c. 27- 



(v) 24 Geo. 2. c. 42. 

[16] It is observable, however, that 
the preamble of 24 Geo. 2. c. 42. only 
says, ** Whereas doubts have arisen 
" whether attorneys and solicitors ara 
** subject to the processes of the said 
♦* court." 

(w) M. 30 Geo. 2. 2 Wih. 42. 



IN THE TWENTIETH YEAR OF GEORGE HI- 



SSft 



On the other side, they relied on a subsequent case, in this ] 780. 
coutt, viz. Silk V. Bennett (x), where an attorney having been u«v—iJ 
sued in the city Court of Conscience Cy^, and having served Wiltshirk 
the cdhimissioners with a writ of privilege, they persisted in against 
proceeding against him, upon which he moved for an attach- Lloti>. 
ment ; but it was denied by the court, on the ground, that the 
city court had a mixed jurisdiction, equitable as well as hgal^ 
and privilege does not extend to courts of eauity. So the 
court of MiddleseXf it was said, has an equitable jurisdiction^ 
being directed by the express words of the statute, to make 
'' sudi order or decree as shall seem to be just and agreeable 
*^ to equity and good conscience (z)" At any rate, they said^ 
the suggestion would not be conclusive. 

Lord Mansfield said^ there seemed to be a contradiction 
between the two cases. He read the Master's note of that 
of Silk V. Bennettf which agreed with Sir Jama Burronfn 
report. 

The court took time to consider, and, this day, their opi- 
nion was delivered, by Lord Mansfield, as follows: 

Lord Mansfield, — ^We have spoken to the Juc^of the 
court of Common Pleas, and find, that it was decided by the 
case in that court, that an attorney is not liaUe to be sued in 
the Middlesex Court of Conscience. Therefore the suggestion 
cannot be allowed. 

The rule discharged ("a^ [t97]. 



{xj M. 5 Geo. 3. 3 Burr. 1583. 

fyj Established by 3 Jac. 1. c. 15. 
Vide WoolUy v. Cloutnum.M. 20 G. 3. 
supra^ p. 244. 

(zj 23 Geo. 2. c 33. § 1. There 
are timilar words in the Westminster 
act, 23 G. 2. c. 27. §1. 

CaJ Vide Wase v. Wyburd, M. 20. 
Q. 3. snproj p. 246. and Ailway v. 



BurrawSf M. 20 Geo. 3. supra, p» 
263. , 

[t 97'\ I^ Hussey 4* emother ▼• Jor* 
dany JB» R. T. 25 Geo. S, it was deter- 
mined, that, where the plaintiff is an 
attorney, the defendant is not entitled 
to the benefit of 23 Geo, 2. c. 33. 
though resident within the jurisdiction 
of the county court [rj. 



•y ^ 



[f] Semb. contra Tagg v. Madan» 3. c. 104. (court of conscience act) ; 

% B. Sf P. 629* In Board v. Parker^ tiiough attomies defendants are speci* 

7 East. 48. it was held that attomies fically made liable, 
vlaintifis are not within 39 ftnd 40 6. 
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1780. 



rria»y, fi8th Bache and Others agaifist Proctor. 

Thecon^tioa of A CTION On a bond, with a penalty of ^2000. By fhm 
^'^mtderV "^ Condition, (reciting that J, had been appointed treasurer 

< fnr^ just, and fo the poor of the parish of B.) it was declared, that, if ^. 

^tnxvriting, •/ ^°> ^^ ^ ^^>^®> ^"^ ^^ '^i tunes, while he continued in that 

< all suiiM re- office, should and did render to the plaintiffk^ a true, hut, and 
tKc obUgor *^ perfect account, in writing, of all and every sum and su^-of 
neglect to pay moiiey that he should receive for the relief and maintenance of 

ru'^iltyT; ^^ P^^ ®f ^^ «^ P*""^^ *® ^^ ^^^^ ^ void.— TTic 
bveach of the defendant having prayed oyer, and set forth the condition as 
conditioii. Mhofve, pleaded; i. Non est factum; 2. That A. did from 

time to time, and at all times, while he continued m the 
[ dS3 ] office, render to the plaintifb, a true, just, and perfect account^ 
in writing, of all and every sum and snbis, cfc, ; 5. Another 
plea, not differing materially from the seccMid. The plaintiffs 
replied to the second plea, that the last account in writing 
given and rendered by A. (as treasurer to the said tmsteesy) 
to the i^aintiffs, was on the 11th fit August 1778, that on 
tiiat account, there appeared to be due from A. as such Mea- 
surer, to the plaintiffs, ^276 6s. 5\d, ; that he was after- 
wards requested to render and pay that sum to them, accord^ 
ing.to the form and effect of the said condition, which be 
wholly neglected and refused to do, and diat the same still 
remained due ; '' And so the said plaintiffs say, that the said 
A. did not, from time to time, ^c. render to the plaintiffs^ 
a true, just, and perfect account, in writing, of all and 
'' every sum and sums of' money, 4rc* according to the condi- 
'' tiou of the said writing obligatory, in maimer and form as 
** the said defendant hath above alleged." The replication to 
ihe third plea was nearly of the same purport, only concluding, 
** And so the said plaintiffs say, that the said A. did not ren- 
'' der a true, just, and perfect account of all and eveiy sum 
'' and sums of money, ^t.** without saying ** account in writ- 
*^ ing.** — ^The defendant demurred to the replication to the 
second plea, and shewed for cause ; 1 . That the rendering and 
paying the sum so supposed to be due, was not a matter re- 
quired by the condition, nor was the refusal of payment a 
breach of the condition ; 2. That the plaintifiis attempted to 
put in issue, that the said refusal was a breach of the condi- 
tion, and that therefore A, by such refusal, had not from time 
to time, 4rc- rendered the account in writing in the replication 
stated, according to the condition ; 3. That the plaintifis did 
by the replication shew, that the condition was not broken, and 
did not avoid or deny the matter of the plea ; 4. That they 

had 
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bad attempted to put in issue matteni not in controversy be^ 1780« 
twe^ the defendant and them; 5. That the said replication s^^^y^j 
was ai^imentative and inconclusive. — Then a demurrer^ and Bacrb 
the same causes shewn^ to the replication to the third plea. against 

Davenport, for the defendant, insisted on the strict letter Pkoctok. 
of the condition, and that the non-payment and refusal was 
not a breach of the stipulation to render an account in writ- [ 384 } • 
ing ; that these were two distinct things ; the rendering an 
account being a preliminary step, to enable the plaintiffs to 
discover exactly what was due, in order that they might know 
what to call for, when they should require payment. 

Baldwin, for the plaintiff, was stopped by Lord Mans- 
field, who said, it was clearly the intention of the parties, 
and tb^ foir construction of die condition, that the money 
ihould be paid by ^. or, in his default, by the defendant. 

BuLLER, Justice, resembled the case to one in the Com- 
man Pleas, where the condition of a bond was, that it should 
be void, if the obligor did not pay, and performance being 
pleaded on ihib ground of the literal expression, the court held, 
diat the palpable mistake of a word should not defeat the true 
intention of the parties. Here, he said, it never could be 
meant, that so large a penalty should be taken merely to en* 
force the making out a paper of items and figures. 

Judgment for the ptamtiffs. 



Devenege against Dalby. Jpf^f• *•* 

THIS was a rale obtained by Davenport, to shew cause, if a party » 
why proceedings should not be set aside, for irregularity. JJ™^^ nt*"i^ 
The irregularity was, that the defendant had been taken, tft ahuioT^f^^ 
fVimbUton, in Surry, on a bill of Middlesex. The applica- f^> ^*'u^"**'* 
tion was made before the time to plead was out. One ground l^e^for irresu- 
for the rule was, ^t the revenue would suffer, if such a prac- i^^ty. 
tice were to obtoin. 

Baldwin now shewed cause, and said the court would not 
interfere, nor examine narrowly into the boundaries of coun« 
ties,* and that an attempt of a like sort with the present had 
been unsuccessful lately, in a case where a defei|dant was 
taken in Gloucestershire on a writ for Worcestershire. 

BuLLER, Justice, — ^In that case, the writ must have been 
a latitat, in either count}'. Here there should have been a 
difference in the form of the writ. A bill of Middlesex can* 
not run over' all Emland* Such a practice would put 
an end to the writ of tatitat ; and if any notion has prevailed, 

that 
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1780« ^^ ^ ^^ of proceeding is regular, it ought to be oontn- 
dieted. 

The rule made absolute (t) [<it>]. 

(*) BullfTf Justice, was absent all [<^] S. P. Bormon v. BeUamy, B, 
the remainder of the term after this A. £. 26 GfO. 3. 1 Term Rep. 187* 
dajTr having gone to jBo^Afor hib health. 
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^mI^I' Ayres against Wilson. 



TVEBT on a bond wth £500 penalty. The condition was 
^^ set forth by the defendant, and it thereby appeared,— 



Several ovnen 
of different 
tbipi having 

S**dtoi"tro«tee '^*^ '^^ *'**' sevenJ Other persons, being owners or part- 
binding them- * owners of different ships in the coal-trade, had entered into ao 
•elves and their agreement, by which they promised and a^eed each with the 
aify^chother* other, and the heirs, executors, and administrators of each 
to a certein Other, that if, at any time within three years, any of these 
oTthefr ships ^ different ships (being employed in the coal-traide) should be 
ahouid be i<Kt, taken, sunk, burnt, or destroyed by an enemy, the other co* 
Saving wiVhu" obligors should, the better to enable the owner or owners of 
ahip and she such ship to sustaiu the loss, pay the sum of £500, or, if the 
^T^ihcTotherr'* ***^ ^^^P shoidd be ransomed for less, the ransoms-money, to 
are not liable the owucr or owuers, (by name and widiout adding '' afid their 
^itsithe^ndi " <w«gw«,"; of the ship so taken or lost; such co-obligors 
Las sold (toge- Contributing thereto m equal shares, for each ship ; — And the 
^hM^hU interest ^^"^^^^u was^ that the obligors, and each of them, and dieir 
inThe ^rcenicnt heirs, executors, and administrators, and every of them, uoder 
Bi indemnity, jh^ penalty of *f 300 to be paid to Ayres as general trustee for 

all, should perform and keep the agreement.-^The defendant 
then pleaded, that one Douglass^ one of the co-obligors, and 
sole owner of one of the ships, called the Millhall, had sold, as- 
signed, transferred and disposed of his ship, and all Iiis right, 
title, and interest thereb, ^ter the date of die bond, to IVard 
and White, and that he had, from the time of such sale and 
assignment, ceased to have any right, property, or interest m 
the ship ; that none of the other ships had been taken, sunk, 
burnt, or destroyed; that tlie defendant had kept and per- 
formed the agreement with the owners of the other ships; 
that, from the time of the date of the bond, until the sale of 
Dauelass*^ ship, and while Douglass had any interest in her, 
s(ie had not been taken, sunk, burnt, or c^troyed, and tfaa^ 
during -all that time, the defendant had kept and performed 
the agreement with Douglass.-^The plaintiff demurred gene* 
rally. 

CawpcTf 
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CowpeTf for the plaintiff, stated, that diis was in the nature 
fkf a mutual insurance, and contended, that the transfer of the 
property in Douglases ship did not make her cease to be an 
object of the insurance. The action, he said, was properly 
broi^lght, because the plaintiff was trustee for all, and would 
be answerable to the person whose ship was taken or lost for 
tiie proportion of the £500 he should recover from the other 
obligors. The iiarties had«covenanted for themselves and their 
assigns ; Douglass or his assign would be liable if any of the 
other ships were lost; and die indemnify must be reciprocal. 
The case was the same with that of a common policy, where- 
if the ship and policy are assigned, the underwriters continue 
liable to mdemnify« 

Baldwin^ on the other side, insisted, diat the i^reement 
appeared to have been dictated by mutual personal confidence 
in the skill and care of the different owners and masters who 
had joined in it. If a ship, insured under a common policy, 
is assigned without the policy, the ship is not protected in the 
possession of the assignee, and, here, it does not appear that 
there was any assignment of the agreement. Douglass con* 
tinues liable if the other shi^ are lost, because he is bound 
perso$iaUj/y in the same manner as an original lessor is, after 
Ae assignment of his lease ; but, as the agreement is not as« 
signed, Douglass cannot sustain any damage by the loss of 
the ship sold, and therefore he can have no claim to an in- 
demni^. 

Lord Mansfield, — There is oo difficulty here, as to tfao 
form of the action, b^ause the bond is made to a trustee. 
But, if the agreement was transferred, we have not the whole 
case upon the record. If the ship was sold without an assign* 
ment of diis agreement, Dottglass had the value independent 
of the agreement, and therefore it remains a mere wager with 
respect to him. You ought | to. have replied the fact, if 
Douglass really assigned ^e agreement, and was damiiifie4 
by the assignee calling upon him for the benefit of it [17] [f]. 

Cowper had leave to wididraw the demurrer, and reply, on 
payment of costs. 



385 



1780, 

Ayres 
against 

WiLsoir. 

£586] 



[17] Vide Reed v. Cole, B. R, T, 4 
Geo, 3. 3 Bum 1512. where, in an 
.action on the case on articles some* 
what similar to the agreement here, 
the defendant having pleaded that the 
plaintiff had parted with his ship; the 
plaintiff replied, that he had agreed 



with the purchaser to pay him £500 tf 
the ship was lost within three months^ 
and therefore was interested. The de« 
fendant demurred; but the court gavp 
judgment for the plaintiff, because he 
continued interested in consequence of 
his agreement with the purchaser. 



[t] a marine policy may be trans-* 
ferred: ** Though a chose in action 
'* cannot in law be assigned, yet in 
^' equity it ma;^ ; therefore we will 



** permit the action to be brought bj 
** trustees/' Per Ashhunt, J. in Do* 
ianey r^ Stoddarty I T. R. 3$. 
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1780. 



Wednesday, 
9a May. 



It if an invari- 
•ble rule not to 
^nt an iafor- 
matioD for a 
UM, without 
an exculpatory 
affidavit, unless 
where the party 
libelled is abroad 
at a great dis- 
tance, or the 
subject matter 
of the chaq^e it 
general imputa- 
tion, or an aacu- 
sation of crimi* 
nal language 
held in parlia* 
aeat[F^ 



The King against Haswell — ^and the Same 
against Bate on the Prosecution of the Duke 
of Richmond. 

/^N Monday, the 24th of April, Peckham obtained a rule 
^^ to shew cause, why an information should not be filed 
against Haswell, as printer of the newspaper called the Moffi- 
ing Post of the 25th February 1780, for a libel insoted in 
that paper. Tlie libel was in the ferm^of queries addressed 
to die prosecutor. It imputed to him a variety of treasonable 
practices and designs ; and accused him, among other thii^, 
of having, in his speeches in the House of Lords, opposed 
the increase of the military strength of the kingdom, in order, 
by preventing such increase, to facilitate a descent in this 
country by the French ; charging him also with having con-' 
veyed mteiligence to the ministers of France. The rule was 
granted on a joint affidavit of the Duke and another person* 
The Duke swore that he believed himself to be the person 
meant in the libel, and that it containedyii/se, scandalous and 
malicious aspernons, and insinuations against him. Tbe 
other deponent spoke to the fact of having bought the paper 
contmning the libel at HasweWs shop. 

On the Friday following, the 28th of April, Dunning 
moved for a like rule against Bate, as the publisher, upon 
the same affidavit, accompanied by another from Haswell, in 
which he swore, that the libel was brought to his shop in 
manuscript, without any name to it; that he sent it to Bate^ 
who was the editor, or conductor of the newspaper, and (hat 
B(Ue sent it back next day, amoi^ others papers for publica- 
tion* 

Lord Mansfiblb now said, he was aware of an objec- 
tion to which this application, as well as that against HasweU, 
was liable. Hie prosecutor, in his affidavit, had not speci- 
fically denied the particular charges contained in the libel, and 
this was, in geneial, expected by the court, before they would 
interpose by way of information. But his Lordship said, it 
had occurred to him, that tfie nature of this libel was such, 
that it might perhaps be an exception to the general rule. It 

containat 



[r] Ife where a motion was made 
against a magistrate for gross miscon- 
duct and improperly convicting a man 
•f lulling a hara, it was refused be- 



cause there was no affidavit of tbe pro- 
secutor denying the fact of which he 
had been convicted. R* v. fVcksUr^ 
3 T. R, 3S8. 
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contained, besides allegations of particular acts of a very foul 1780. 
and treasonable nature, general charges of treason, and also ^ ^-r_f 
imputations of treasonable language held by the prosecutor in The Kixa 
the debates in the House of Lords. That as to what was sup- aga i nst 
posed to have been said by his Grace in parliament, it cer- IIaswell 
tainly was unnecessary to answer that by affidavit, because and Bate. 
what passes there can be questioned no where else [18], [ 38S ] 
and general imputations did not seem to fall within the 
rule which requires a denial of the fiacts charged. His 
Lordship, however, added, tKat, if there should be a differ- 
ence of opinion on this subject, the defect, which was only in 
point of form, might easily be cured by a supplemental affi- 
davit. 

WiLLES, Justice, (after expressing his very high esteem 
for the character of the prosecutor, and his belief that no man 
was more incapable of the crimes charged upon him in this 
libel,) said, he did not well see how the court could make any 
distinction between him and the lowest individual.-— This ob-» 
servation had a reference to some topics which had been 
urged at the bar in support of the application. — If the rule 
were general, he thought it ought to be adhered to in this 
case^ and no instance had been stated where it had been dis- 
pensed with. 

Dunning, upon this, mentioned, that, in the late case of 
Rex V. Miles (c), the court had said, the rule was not uni" 
versdh He recollected three instances where informations ' 

had been refused, for want of an express denial of tlie specific 
charge, but they were all very distinguishable from the pre- 
sent case. In one of them, which happened during his early 
attendance on the court, the libel accused the prosecutor of 
being the author of a certain number of the news-paper called 
the London Evening Post, Foster, Justice, said, the im- 
putation was a very gross libel, but there being great reason 
to think it was true, and there being no denial of it upon 
oath, the court refused the information. The second instance 
was in the case of General Plaistow, who was accused of va- 
rious specific and circumstantial acts of fraud and swindling ; 
and, although the charges were easily to be contradicted, ne 
did not choose to deny them. The third was the case of 
Miles. There the prosecutor had taken upon himself to deny 
the specific charges, and had not done it in a complete and 
explicit manner. On the other hand, he remembered tzco 
cases, both of them recent, where a denial of the particular 
charge had nOt been iiisisted on. In the one, the libel imputed 

sodomitical 

[18] Bill of Rights, 1 W. 4' Af. " questioned in any court or plact 

ses9. 2. c. 2. § 1. art, g. " The free- ** out of parliament/' 
** dom of speech and debates in parlia- fcj Supra, M, 20 Geo. 3. p, 28-1. 
** ment ought not to b^ impeached or 

VoL.l, 2E 
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1 780* sodomitical practices to a Captain Nichols. In the otlter^ the 

wpy-^j charge was against Lady Chambers^ the m ife of one of tbe 

The Kino East-India Judges, acaishig her of adultery. In both those 

against cases, the rule had been dispensed with ; because the parties 

Haswell accused were abroad at so great a distance; but he also con- 

and Bate, ceived tliat an affidavit was not required, when the court, from 

their knowledge of the prosecutor, or from general notoriety, 

were satisfied of his mnocence. 

AsHHURST, Jmtice, said, he had always understood tlie 
rule to be general. If it was, the rank of the prosecutor, 
however eminent, could make no difference. In the two in- 
stances menUoned by Duftning, there was an impossibilitv 
that die party accused should make an affidavit, but when that 
was not the case, if the court were to break through the nile 
on some occasions, they would throw an imputation on the 
character of every person from whom tliey should require ao 
affidavit. The court was not to know men, and could onlj 
act on what came before them. 

BuLLER, Justice, observed, that the power of grantiog 
informations is discretionary, but he thought there ought, in 
all such cases, to be certain general rules to guide the court 
in exercising their discretion, l^oo much latitude was very 
dangerous, and the original propriety of a rule was of less 
importance than the strict adherence to it, if it was establish- 
ed. But, as part of tliis libel contained charges which tbe 
Duke certainly was not bouud to auswer, periiaps it might be 
proper to grant the rule as prayed, and the prosecutor migfaf 
make it absolute onli/ as to that part. 

Lord Mansfield seemed to concur with Buller, Jui- 
ticcj in tliiit idea, and Willes, Justice^ thought the word 
^'JalsCf' in the Duke's affidavit, a sufficient demal to grouui 
a rule to shew cause. The rule was grauted. 

Immediately afterwards. Peck/tarn moved to make the rule 
absolute agamst HaswelL Lord Mansfield asked, if thej 
meant to proceed against their own witness. Themotioa 
was persisted m, and the rule made absolute. 

On Saturday, the 29th of April, Lee acquainted difr 
court, that the £>uke had made an affidavit, expressly deojfing 
all the specific charges in tlie libel, except what related to 
his conduct in parUament. This affidavit was put in, vf^ 
was au exact echo, (with negative words.) of the terms of tb 
libel. 

Lord Mansfield said, tlie court had considered Aepont 
very fully, and had had a great deal of conversation upon it, 
I 390 ] and the result was, that the rule veas invariable, lluf ^^ 
would be extremely dangerous if it were not so. The disboc- 
tion hinted by Dunning die day before could not be admitteoi 
for how could the court entertain suspicions agunst one xxuo 
ttoj» than anoth^ i 
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Dunning read a note of a case of Rex v, Jenmsouy in If . 1 780. 
13 Geo. 3. where the libel contained an accusation of sodomy ^^^ r-^ ^ 
against Lord ^rttwrfe/ ; and Lord Mansfield, and Aston, 71,^ Kin* 
Jiisticey held, that, as the charge was only general, it did not against 
requii*c to be answered by affidavit[^]. Aston, Jmtice, Haswell 
iiUo said, that it would be extraordinary if it were neces- and Batb. 
^aiy to deny the charge, wiien its being true could not justify 
the defendant, lliat, if falaef it was an abominable ca- 
lumny, if true the defendant ought to have preferred Bti iu- 
dictm«iiit. 

Lord MANSFiEtD then added, (as he had stated before,) 
that it had strucrk him, that the subject matter might make an 
exception, for it would be absurd, for instance, to require of 
a prosecutor to swear, that he was not a ti*axtor or a thief. He 
«aid, the court had looked into the proceedings in the case of 
I^ady Chamber Sy and it appeared, that, there, the party ap- 
plying for the infonnation, (who was a third person,) had gone 
as far as the nature of the case permitted, by swearing to let- 
ters and intelligence from the Cape of Good Hope, where the ^ 
scene of the imputed offence was laid, inconsistent with the 
allegations in the libel. 

lliis day, cause was shewn by Bearcrofty Howorth, and 
Anstruther. — They produced a joint aflidavit of the defendant 
and several other persons, tending to contracdict that of Ha&-' 
well, whose testimony was also objected to, on the ground of 
his being an accomplice. 

In answer to this, it was insisted, by Dunning, and Lee, 
that, in this case, (of a misdemeanor,) he would be a compe- 
tent witness at the trial ; and Lee said, he never knew but of 
one instance where this had been controverted, and then the 
objection had been laughed at, and over-ruled. It was also 
contended, diat, even if Bate's affidavit had contained a direct 
and unequivocal denial of his being the publisher, that would 
not be a conclusive reason for refusing the information. 

Lord Mansfield stopped Pec/: A^zi/i from going on, on 
the same side. 

Lord Mansfield,— {after observing particularly on the 
affidavits,) — Wherever a strong probable ground is laid, the 
court will grant an information, if the subject-matter is fit for 
that mode of prosecution : and there never was a fitter su'bject ' £ 391 ] 
than tlie present. 

The rule made ab9olute[19]« 

[^JJ"] Thus in Easter Term, 30 Geo, that if he should succeed in obtaining 

3. the Duke oWlt/iol huvitig applied an act, then depending in parliament, 

for an information against the printer it would occasion a revolt; the Court 

of a newspaper, for a libellous para- held, that no affidavit from the Duke 

grnph in his paper, stating that the was f|ocessary« 
Duke and his family were held in such [19] The i/iformation was tried at 



general abhorrence, in the Jkle of Man« the ensuing Sittiagt foff Middlesex^ be- 

2 £ 2 fore 
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1780. 



fore Butler t Justice, 
when the defendant was 
convicted, Haswell be- 
ing one of the principal 
witnesses against him. 
He was brought up for 
judgment in T. 21 Geo, 
d. and sentenced to an imprisonment 



The King 

against 
Haswell 
and Bate. 



of twelve montlis in the King's Bench 
prison. The judgment was delayed 
till that term, because the prison was 
not till then sufficiently repaired to 
admit of prisoners, after the devasta- 
tion committed by the rioters in /i 
1780. 



Friday, 5th 
Nay. 



The King agaimt the Inhabitants of 

WiNCHCOMB. 



A militia-man 
being hired for 
a yeari with an 
(express excep- 
tion that he 
shall lie absent 
•a duty for the 
month, and 9 
in lieu thereof, 
serve a month , 
over the year, 
gains a settle- 
ment without 
serving the addi< 
tional mouth. 



T> ULE to shew cause, why an order of the court of quarter- 
-^ sessions for Gloucestershire should not be quashed. TTie 
special case stated as follows : 

The pauper hired himself in the parish of Chipping 'Nor- 
ton J live weeks before Michae/mas, for a year, and, at tbe 
time of the hiring, it was agreed between him and his master, 
that his wages should be paid weekly, at eight shillings per 
week, and that, being a ballotted man in the militia, he ahmild 
be absent for the month, and^ in lieu of that month, should 
serve another at the end of the year. He was accordingly ab- 
sent thirty days in the militia, and tlien returned to his service, 
but he only continued three weeks of the month which was 
agreed to be served in lieu of the month he was absent in the 
militia, leaving his master a fortnight before Michaelmas. He 
expressly swore, that he did not serve his master a year by 
one week. — ^l\vo justices had removed him from Winchcomb 
to Chipping Norton, and their order was quashed by the ses- 
sions. . 

On Wednesday, the 3d of May, Bearcroji, and Cliffbrdj 
argued in support of the order of sessions,' and contended^ 1 . 
that therevwas no hirittg, nor, 2. any service for a year, at 
Chipping Norton, — 1. Tlie exception was part of the origmal 
contract. There was to be an interval, and then the pauper 
was to come and serve in the ensuing twelvemonth as much 
more as, pieced to the former service, would make up a year; 
but a hiring under the statute must be for a whole year, with- 
out any interruption foreseen and stipulated for at the time of 
the agreement, as was determined in the case of Rex v. 
Bishop's Hatfield (d). Indeed the present case was more 
properly to be considered as a hiring by the week. — 2. Hare. 

was 



(d) H. 31 Geo. 2. Burr. SettL Cases, No. 141. 
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was plainly no service for a year. In Rex. v. Casilechurch{e), 
it was laid downby Lord Ha ro wick e^ tliat dieact of 8 4r9 
WilL 3, c. SO. requiring a*year's continuance in the same ser- 
vice, is to be construed strictly, being an explanatory law, and 
in all the cases where different services have been tacked toge- 
ther to make up the year, there has been no interval of time 
between them. Tliis case difters from that of Rex, v. IVes^ 
terleigh (J\ which was determined on the ground that .the 
hiring was conditional ; there, by the agreement, it was un- 
certain whether the pauper would be absent or not ; it he was, 
his place was to be tilled up by another, Sf quifacit per alium, 
Jacit per se, 

Dutining, and Poole, on the other side, contended, that, 
if there had been no agreement about the pauper's service in 
the militia, and the hiring had been, in general terms, for a 
year, he would have gained a settlement although he had been 
called out, and had been absent a tnonth on militia duty. If 
a contrary doctrine were to prevail, militia-men would be in a 
worse situation, and less capable of gaining settlements, than' 
the rest of the Kuig's subjects, which the legislature certainly 
never intended. This was the principle of the determination 
in Rex v. Westerleigh, The reason for the exception there^ 
and in the present case, was the same ; and here, if the militia 
had not been called out, there would have been no interval of 
absence. The anxiety of the parties to guard against an event 
which required no provision to be made for it, could not make 
any difference in the law oY the case. 

Lord MANSFiELii, — ^I have no doubt that if this had been 
a common hiring for a year, and the pauper had served one 
month in the militia, and only eleven with his master, he 
would have gained a settlement. The master could not have 
refused his consent to his serving in the militia. The only 
question is, whether the particular agreement in this case does • 
not make die additional month a part of the year. It is a great 
nicety, and we will think of it. 

His Lordship, this day, delivered the opinion of the court. 

Lord Mansfield, — ^Thereis in this case a hiring for a 
year, and there is also a service for a year, if it were not for 
the month's absence in the militia. A service must be for a [ 393 ] 
continuation, without interruption, or adding together broken 
pieces to make up the year. But here the agreement as to the 
absence for a month, in the militia, was only what would have 
been implied, and what the master must have consented to. 
The year was completed five weeks before Michaelmas, and 
the additional month agreed for was only in the nature of a 

compensation 

(0 M. 9 Geo. 2. Burr. Stitl Casts. (J) Af, 14Geo,3. JBurr. Seitl Cases. 
No. 20. No. 234. 

«E3 
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compensation for the want of the pauper*s service while ah- 
sent in the militia^ and equivalent to a deduction of so much 
wage8> This case^ if not the same, is very like that of II es- 
terleigh[¥ IJ. The court ought to lean in favour of settle- 
mentSy and the bad consequences would be very extensive, if 
we were to determine, that a man should lose his settlement 
by serving.his country in the militia. We are all of opinion, 
that this was a good settlement [f 2]. 

The order of sessions (juashed, and the ordfr 
of the two justices contirmed. 



Friday, Mh 
May. 



Webster against Bannister. 



By an express HPHIS casc, which camc before tlie court at different timet, 
agreement \he ± and in various shapes, was finallv disposed of this dav. 

vbligec of a bond j. , _ • ■ •* \i 'j • .l • j t s ' 

to tecare an an- As it M'as often Cited m Other cases aurmg the period I have 
^£7'rnturehr^ undertaken to report, I have thought it might be j>roper 
Doo-paynient°on to State the substance of the pleadings, and the diflerent 
^cday, waato proceedings, although I cannot give an account of ilie • 
covCT against the arguments of the counsel, and the court, on the principal 
obligor, although motioii, from uiv owu uotcs. hffvin^ been absent when it 

he has been du- ' "^ * o 

charged tndcraji Came On. 

Insolvent debt- The casc was, an action of debt on a bond— ^P/ea, That 
?he*fimc*^r5!e* ^^ plaintiff ought not to have any execution against the per- 
forfeiture and the sofiy Of personal cstate^ of the defendant y except nionet/ in the 
fcUeu brought, yj^,^^ ^|. fnoney lent upon real security only (g), because he 

says that the debt in the declaration mentioned was contracted 
or due before the S2d of January 1776, mentioned in a cer- 
tain act of parliament, entitled, ^* An act for the relief of 
*^ insolvent debtors, ^fc** (16 Geo. 3. c. 38.) and that he was, 
before the Istof January 1776, arrested^ and in actual cus* 

tody, 

(g) l6 Geo. 3. c. 38, § 41, Stated supra, p. QQ. 



[f 1] This case, and that of R* v. 
Westerleigh, seem to be two insulated 
cases. In the gase of R. v. Over, 1 
East. 599. i^was held that the reser- 
vation of two days out of every half- 
year made by a pensioner of the Bast- 
India Company for the purpose of re- 
ceiving his pension, prevented him from 
gainin.5 a settlement by service under 
the hiring. The decision of the prio^ 



cipal case is there put up the ground 
that the law would have compelicd 
the master to'permit the absence in the 
niilitia, without any stipulation. The 
judges in many modern cases have 
disclaimed the principle of leaning in 
favor of a settlement in one parish ra* 
ther than another. 

[f 2j See R. y'. Birntingkam^ npri 
333, 
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tody, that he surrendered himself in discharge of his bail, 1780. 
and was thereupon committed a prisoner to the prison of tlie ,.,^1^-^ 
Kinss Benchy before the 26*th of June 1776, and was after- Webster 
warc& discharged according to the form of the said act, at the acainst 

Suarter sessions for Surry, on the 29th of* Juiy 1776, and ^Bahnister. 
lis he is ready to verify, wherefore he prays judgment if the •[ 3^ ] 
plaintiiF ought to have any execution against his person or 
personal estate, except money in the funds, or money lent 
tipon real security only. — Tlie Replication stated and made 
profert of the condition of the bond — which was, for the 
payment of an annuity of ^30 a year by the defendant, and 
another obligor, to the plaintiif, in quarterly payments, on the 
11 th of Januaryy of April, of July, and of October; the first 
payment to be made on the 1 1th of January 1772. — ^The re- "^ 

plication then set forth, That after the 22d of January in the 
plea mentioned, and before the exhibiting the bill of the 
plaintiff, to wit, on the 11th of July 1776, £7 lOs. for one 
quarter, and so other quarterly payments, on the 1 1th of Oc" 
tober 1776, the 11th of January Mil, and the 11th of 
April \in, became due, and that the defendant had not paid 
them, or any part thereof, on those respective days or at any 
other time, but the whole remained due, " by reason of which 
" premises, the said writing obligatory in the declaration 
" mentioned became forfeited, and the debt and action ac- 
" cxixed after a^e 9,9A o\ January, 1776, in the plea men- 
" tioned, and so concluded with a verification. — After this 
replication, there was an entry of judgment on the record, 
for want olF a plea in bar to the action, but wijh stay of exe- 
cution against the person and personal estate, except, Sfc. un- ' 
til the plea depending between the parties in tliat behalf 
should be determined. — Rejoinder, That, before the gaid 
2Cd of January 1776, to wit, on the 1 1th of January 1776, 
Jil IO5. for one quarter of the annuity became due, and was 
not paid then, nor at any time since, but still remained due, 
whereby the bond was forfeited, and the said debt, by virtue 
thereof, accrued to the plaintiff bej'ore the said 22d of Ja* 
nuary, 1776. — Sur-rejoinder, That true it was that £7 10.9. 
for one quarter became due on the lltli of January 1776, 
but that the plaintiff afterwards, at the instance aud request 
of die defendant, agreed to give him day of payment ofr the " 
said .£7 10^. until a futuri day, to wit, till if;>ri/ following, 
and that, on the 18th of April, the said £j lOs. was duly paid, 
and that, at the time when the plaintiff' so gave day of pay- 
ment, he did, at the instance of the defendant, wave and re^ 
linquish any forfeiture of the bond which had accrued or 
might accrue to him by reason of the non-payment according r ^05 1 
to the condition, and acquitted and discharged the defendant 
from such forfeiture, and all and every debt and debts due 
thereby; and the plaintiff further says, that the defendant, by 

IK E 4 reason 
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1780. reason of the premhes, was acamtted and discharged from 

s^s/^^ such forfeiture and debts. — Rebut ter^ By which, (proteating 
Webster diat the sur-rejoinder was not sufficient in law, and protest* 

against ing also that the defendant never requested the plaintiff to 
Bai^nister. give such day of payment,) the defendant says, that the 

£7 lOs. in the sui -rejoinder mentioned, was not paid to 
the plaintiff iu manner and form, i^c. — Upon this issue was 
joined, 

T\\e cause was tried before Lord Mansfield, at the Sit** 
tings for Middlesex, in Easter Term, 18 Geo. 3. and a ver- 
dict being found for the plaintiff, a rule was obtained by the 
« defendant, for the plaintiff to shew cause, why the judg* 
ment should not be arrested; which rule was afterward 
enlarged to 3f . 19 Geo, 3. when the Solicitor General^ and 
Bower, shewed cause; — Dunnir^, and Baldmn, tor the de- 
fendant. 

The ground of the modon, (as I have been well informed,) 
was, that, the bond being once forfeited, the debt became ab- 
solute, and could not be again made contingent, by any waver 
of the forfeiture, on the condition of payment at a future 
day ; at least it contiimed absolute til] the compliance with 
the condition, which was not till after the insolvency ; there- 
fore the fact of the compliance with the condition after the 
insolvency was immaterial, and the plaintiff should have de- 
murred to the rebutter instead of joining issue on an imma- 
terial fact. That the court therefore ought to avvard a Re- 
pleader. 

On the other side it was insisted, that an obligee might 
wave the forfeiture, and thereby prevent the debt from be* 
coming absolute even at law, especially since the statute of 
46! 5 Anne, c. 18. The issue, therefore, was not inamaterial, 
because the debt was to be considered as contingent or not at 
the ^me of the insolvency, according as the condition was or 
was not afterwards complied with. Or, if the issue was im- 
material, that was no reason why the plaintiff might not have 
judgment, provided enough appeared to entitle him to it on 
any part of the record ; for, in such case, all that followed 
would be rejected fa^, and here the conditional waver ap- 
peared, in the sur-rejoinder, and was not denied, and the 
debt was to be looked upon i|s contingent till a breach 
of the condit^oui and therefore wa^ so at the time of the iih> 
solvency. 

[ 396 ] BuLLER, Justice^ asked if it was not a rule, never to grant 

a repleader when the issue was found against the party tender- 
ing 



(§J For this they cited 8 Co. 120. 133. 9 Co. 110, Hob. 56. Salk. 173, 
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ing it[p 1]. He said he thought it wab^ and that he could 17 go 
find no case of any exception to it. \^k/^ 

The rule was dischai^ed. Webster 

The defendant when he was arrested in this action, had ap« against 
plied to Aston, Justice, and afterwards to the court, to be Baknistmi. 
dischai^ed on filing common bail, and obtained a rule to shew 
-cause, but which was, afterwards, discharged. 

In Michaelmas Term, 19 Geo, 3. a writ of error was 
brought, but bail in error net bemg justified, a capias ad 
satisfaciendum issued in the ensuing term, the effect of which 
was prevented by a commission of bankruptcy against the 
defendant. The validity of the commission being afterwards 
disputed by the plaintiff and another creditor who opposed 
the allowance of the certificate, the Chancellor du-ected 
an issue, which was not proceeded upon, and the plaintiff 
having brought a scire facias against the original bail, the de- 
fendant surrendered himself, and, on a former day in this term, 
obtained a rule to shew cause why he should not be discharged 
out of custody. 

This day, the Solicitor General, and Bower, shewed cause. 
Dunning, and Horvorth, for the defendant. 

The ground of the. application now was, that, although the 
defendant, by imprudently taking issue on an improper fact, 
had failed in his defence to the execution against his person, 
upon the pleadings, yet he was clearly entitled to be discharged 
under the insolvent act. They produced an affidavit denying 
tiiat there ever had been an agreement to wave the forfeiture, 
and said, tliat no such agreement had been proved at the tribl, 
and, if issue had been taken on tliat fact, it must have been 
found for the defendant. The penalty dierefore was a debt 
due at the time of the discharge under the act, and conse- 
quently he was no longer answerable for it, %vith his person. 

On the other hand, it was insisted, that if there was any 
mistake in the pleadings, it was the defendant's own fault, and 
he had never moved for leave to amend. Besides, they said, 
(which M^as not contradicted on the other side,) that it ap- 
peared at the trial, that a note had been given to the plaintiff 
for the payment both of the quarters due on the 1 Ith of Ja^* 
nuary 1776, and of that which was to become due on the r jpy i 
next quarter day, and that the plaintiff, by taking this note, 
must be coqsid^red as having agreed to give furtlier day of 
payment. 

iiord 



[p 1 J S. P. in Kemp v. Crews, 1 Ld, pleading is not the takiag the issue, 
Raym, 170. and 2'at/lor v. IVhitehcad, but the tendering it. 
U^ra 747- Because the first f^uit in 
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1780. ^ Lord Mansfield said^ he thought the note would have 

\__-~ J been evidence of such an agreement^ if issue had been 

We^bster joined on that &ct^ and that theie was no doubt but die party 

against might wave the forfeiture^ and accept what he was equitably 

Bavmisteb. intitled to. 

Bu LLE Ey Justice, absent. 

The rule discharged pi]. 

[21] The case of Perkins v. Kevtp' ^ trdl v, Hooke^ H, Ip Geo, 3. supra, p. 
land was not cited, I believe, in any of 97. and JVyllie v. IVilkes^ M. 21 Geo, 3. 
the arguments on this case. Vide Cot- infrUy p. 519 [f 2]. 



The King against Godwin. 

npHIS was a rule to shew cause^ why an information in the 
^ nature of quo warranto should not be tiled against the 
defendant, for taking upon himself the office of mayor of the 
borough of Portsmouth. 

The material circumstances of the case were these : By a 
<»n m rule to shew charter of 3 Car, 1 . the ri^t of electing a mayor in this bo^ 
foraaHon*Ji'ihc fough 18 vcsted ill the majority of the aldermen and burgesses. 

The aldermen are twelve in number, and the mayor must be 
chosen from among them. . He is elected for a year, from 
Michaelmas to MickaelmaSy and ^' until one otlier of tlie al- 
** dermen shall be in due manner and form elected and sworn 
*' mayor of the said borough." The method of electing tlie 
mayor is this ; A list is prepared of all the aldepnen, except 
the mayor then in office. Each elector makes a mark or 
eharitr till a legal scratch asainst two names in ttiis list, and the two aldermen 

successor is , , ^, • -^ /• i .1 • .• 

chosen, can be who have the majority ot such scratches are put ni noinmatK)n. 

Tlien die electors ballot for those two, and he who has die 
majority on the ballot is declared duly elected. The mayor 
is the returning officer on the election of members to serve in 
parliament. 

By the statute of 9 J^nn, c. £0. § 8. it is enacted, that no 
person who hath b^en^ or shall be, in any annual office t9 
which it belongs to preside at the election, and to make re- 
turn of any member to serve in parliament, shall be capable 
of being chosen into the same office for ,the year ensuing ; and 
where any such officer is to continue for a year, and until some 
other person shall be chosen and sworn in^ if such officer shall 

voluntarily 



Vriday, 9t]i 
May. 

The court win 
not decide the 
validity of the 
election of a cor- 
porate officer, if 
tht question is 
nev or deuhtful. 



nature of quo 
varr<mto»-^-'Qxu 
Whether, if a 
mayor de facie 
Intervenes, the 
mayorof the for- 
mer year, who is 
returning ofi'itcr 
and is entiled to 
hold OTor by the 



chosen the third 
-year, under 9 
Jimuc 2a §R. 



e 



[i 2] And see Hodgson v^. Bell, J T.R.^J, 
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voluntarily and unlawfully obstruct and prevent the choosing 
anodier^ he is to forfeit £ 1 00. 

In September 1777, LinzA, " an alderman^^ was chosen 
mayor, and served the office till Michaelmas 1778, when 
Blissel " then acting as an alderman'' (h), was elected to 
succeed him, and sworn into the office. In the mean time, 
an information in the nature of quo warranto having been 
filed against Blissel for exercising the office of an alderman, 
issue was joined in that cause, and, on the trial, a verdict 
found for the crown. Blissel then applied for a new trial, 
but was refused [22], and judgment of ouster was entered 
against him ; which judgment, on a writ of error in the House 
of Lords^ was affinned. He continued however still to act as 
mayor, and, in September 1779, presided as such, at the 
election of a successor, when Linzce was re-chosen; but, on 
the charter-day for swearing in the new mayor, Linzee did not 
attend, being advised, (as he swore in his affidavit,) that he 
was not duly elected." In consequence of this, Blissel still 
continued to act, till the 2 1 st of October 1 779, when tlie alder- 
men, having given him previous notice, met and amoved him, 

by 
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fhj These were the words of the 
affidavits of Linzee and others, on 
which the present motion was made. 
Jn/rayp.S99. Note (k J. 

[22] That motion came on in E. 
19G.3. (TImr$dtty,6t\iMaif). The 
cause had been tried at the preceding 
spring Assizes for Hampshire^ before 
ffot/iam^BBTon. There were six issues, 
but the material one was, whether Blis" 
tel had been duly elected an alderman ; 
and this, with three others, was found 
against him. One of the points on the 
ni^tion for a aew trial was this: In 
J 778, Blisset and one Pike were put in 
fiomination at an election of aldcnnen. 
The.^ssemhly consisted of the mayor, 
(LikzeeJ and three aldcnnen ; Vike 
wias chamberlain of the corporation, 
and the mayor objected to him as in- 
eligible on that account, because the 
^.uditors of the chamberlain's accounts 
are aldermen, and he coUld not hoM 
pin ofhce in the exercia^e of which he 
would be liable to audita his own ac-r 



counts. The three aldermen however 
voted for Pike\ the mayor alone for 
Blissel ; but he told the aldermen that 
their votes were thrown away, and dc« 
dared Blissel duly elected, and swoie 
him in. The answers given to the ob* 
jection, just stated, to Fike's eligibili* 
ty were, 1. That, although the usage 
sjuce the charter oi Car, 1. had been 
to appoint the auditors from among 
the aldermen, there was no provision 
in the^charter rendering that necessa« 
ry, and, before the charter, they had 
been sometimes chosen from the bur- 
gesses at large. 2. That if the two 
offices were incompatible, then the 
acceptance of the higher of the two, 
, (that of alderman,) ipso facto vacated 
the other. For this several authori* 
ties were cited, (Com. Dig. Tit, Office 
B. 6.) and the court were of opinion 
that the law was so [<C^]. Bearcrojt^ 
Grcwe, Serjeant, and I>tfRntA^, shewed 
cause. — DaxUj Serjeant, for the do« 
fendant. 



[<{>] But it is now settled that this 
Is not the criteriou, but that, when 
two ofiices are incompatiblei the sub« 



sequent acceptance of one vacau^ the 
other. Milward v. Thatcher, At. 2« 
(rco. 3. 2 Term Rep. 81. 
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i7Rn ^7 virtue of a power vested in them by the charter, and 
i / oU. elected Carter ^ another alderman, in his place. Carter acted 
* _- * for some time, till being advised that his election also was 
^"® . ^ illegal, he obtained a maridamm to the ddermen and bur- 
r*^^' iw gesses to proceed to die election of a new mayor. In obe- 
r SOQ 1* ^^^'^^^ ^^ ^^^^ mandamus, an election was held on the 10th of 
*• February 1779, at which Carter presided as senior alderman. 

On that occasion, when tlie town-clerk and chamberlaiuj 
(whose business it was,) canie to make out the list, Carter 
directed them not to insert Linzee^s name in it, treating him 
still as, mayor under the charter, there having been no legal 
election since he was chosen in 1 777. However, Rickman, 
a burgess, (and the attorney in the present prosecution,) was 
permitted to insert Linzee^a name. The greatest number of 
scratches were for him ; the next for Lord Hawkey (also aa 
alderman,) and the fewest for the defendant ; but Carter in- 
sisted, that, notice having been given of Linzee's being ineli- 
gible, the votes for him were thrown away, and that only Lord 
Hawke, (who had sent a letter stating that he was ineli- 
gible, being confined by ill health, and not haii^ing taken the 
sacrament within a twelvemonth ft^,) and Goc/22?7>i should be 
balloted for. Rickman insisted, on the part of Linzeej that, 
as he had never acted since Michaelmas 1778, and there had 
been inter\'ening mayors, de facto, since his former mayoralty, 
he did not fall within the meaning of the act of Queen Anne, 
Accordingly, hi^ friends proceeded to ballot for him, and, on 
reckoning the number of balls there appeared to be twenty- 
one for iAnzee, and only twelve for Godwin ; but Carter stiH 
professMg to consider Godwin as duly elected, he was sworn 
. in, and took upon himself the duties of the office. 

Bearcrojt, Grose, Serjeant, and Lee, shewed cause. — 
They admitted, that the only qiiestion was, whether IAnzee 
was ineligible, and the votes given for him thrown away; 
for tliat, if the law was not so Godwiris election was void,' 
But they contended, that, under the circun>3tances.of the case, 
Linzee*s ineligibility was clear, and that the electors were so 
fully apprized of it, that the court ought to decide the question 
in this stage of the proceeding, without the circuity and ex- 
pence of a trial on an information in the nature of quo war* 
ranto, Linzee's conduct, they . said, was manifestly, and 
throughout, a meer trick and contnyance, to evade the statute 
of Queen. ^Tine^ and entitle him to^tas mayor at any time, 
when he should have a turn to. serve as returning officer for 
the borough. He had not ventured to swear, ^at Blissel 
was, or diat he believed him to be, an alderman, when he was 
chosen mayor, but only that he dct^d as such {k), plainly ad- 
mittii^ thereby, that he knew he was not duly entitled to 

tfa^t 

(i) 13 Car, 2. stat, 2. c 1. § 12. {kj Sitpra,p. 398. Ifoie (kj. 
£ Geo. I.e. 6. §3. 
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that oflke, and he had voted him as mayor, knowing his defect 1 7 go 
of title as alderman, merely that one of his own party might, ,_^^_^ 
de facto y take upon himself the office, to give him a pretext ry^^ Kix^o 
of being eligible for the ensuing year. Blissely not being aeainst 
eligible, was no mayor, and therefore, by the express words Godwin. 
of the charter, Linzee continued to hold over, and conse- 
quently was ineligible at the last election. His not having 
acted during BUsseFs year could not make any difference, be- 
cauje the statute of Queen Jnrie applied to mayors de jure' 
— ^They cited the case of Rex v. The Corporation of Camr- 
bridge (I), in which the court had decided the validity of an 
election of mayor, on a rule to shew cause, upon the ground 
that the facts were clear and indisputable. 

The Solicitor General, on the other side, contended, that 
this case was not within the meaning of the statute of Queen 
Anfte, the only object of which was, to prevent tlie office of 
returning officer continuing permanently in die same hands. 
Here, there YfBs no doubt, but Blissel would have been re- 
turning officer, if an election of a member of parliament had 
happened while he continued, de facto, to exercise the other 
functions of mayor. He had never been ousted from that 
office, upon an inf(Mrmation in this court, as not having been 
duly elected, but, on the contrary, was treated as mayor, in 
the proceedings by which the corporation had removed him. 
At any rate, this was too unportant a question to be decided 
in this summary way. Hie whole ought to be put upon re- 
cord, that it might be in the power of the parties to have the 
point solemnly argued and adjudged, and if they chose, re^ 
considered, in another place, on a writ of error. 

Lord MANSFiRLD, — ^I'iie only question now before the 
court is, whether the case Ls so clear, as that we ought to re- 
iiise an information to try the title, when it is admitted, that 
the person sworn in had not the majority of votes. It is con- 
tended that Linzee was clearly ineligible under the ^ct of 
Queen Anne, because, by the charter, he had a right to hold 
over, although, in fact, he did not act as mayor, and Blissel 
did. The object of the act undoubtedly is, that the same 
person shall not be returning i^er during two successive 
years. But there has been no case on the construction of 
this act, and the court cannot, in a summary way, decide 
whether the intervention of a mayor, de facto, makes a dif- 
ference [CQ^]. It is said, BUssel\ election was fraudulent, r 401 1 
But both sides have not been heard, and fraud must be mani- 
fest and gross before the court will decide in die first in- 
stance. In the Cambridge case, the iraud was palpable. 
They had elected a gentleu an who was just gone to America 

and 

(ll U. 7 Geo. 3. 4 Burr. 2008. [Oy] Rex v. London, M. 27 Qeo. S. 

1 Term Rep. 423. 425, 426. 
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1780. <^nd diere was no ground stated of any belief, that he would 

%^^i,^mi^ return within the year. If he had^ chasen to return on pur- 

The Kino pose^ near half a year must have elapsed, before he could have 

against had notice, so as to come back to England* However, in 

GODWIN, that case, the application was for a mandamm to proceed to 

choose a mayor, and making the rule absolute was not iinal^ 

for the corporation might have returned to the mandamus, 

that there woi a mayor, if they had thought the former election 

could be supported. 

The rule made absolute* 



jjtaniay,6ui x^^ KiNG agaitist ToMS. 

The parochial ^pHIS was a rule to shew cause, why an order of sessioM, 

thrvlrrr'^o/S. confirming a poor's rate, should not be quashed. 

AfichwOx in Cb- In the year 1558, which was the 4th of Philip and tlie 



ventry esta- 
blished b> 19 
Geo, 3. r. €0. are 



5th of Man/f a private act of parliament passed, entitled, 
" An act for the payment of tithes in the citie of Covenirye,** 

iwi ratable to by u'hich, after reciting, — That formerly die tithes, profits, 
' ****''• and casualties, of the two vicarages, or parishes, in that city, 

(St. Michaets and the Trinity,) were suiSlicient fi)r the main- 
tenance of die vicars, but bad, of late so much decayed^ a^ 
to be insufficient to answer that purpose, and that there was 
no ordinary way, by the law or statutes of the realm, to en- 
force tlie inhabitants to pay any other kind of tithes and duties 
to the vicars, than they themselves should think meet (a), — 
it was enacted, that the citizens and inhabitants of tlie said 
city and suburbs should pay their tithes to every of tlie said 
vicars, after the rate of twelve-pence by the year for every 
ten sliillings rent, by quarterly payments, and every house- 
hbldci* paying ten sliillings rent, or above, was discharged of 

\ the Jour offering days, but his wife, children, or servants, 

takhig their rights of the church at Easter, were to pay two- 
pence for their four offeriug days, yearly. If any variance 
should arise for non-payment of any tithes, or upon the true 
knowledge or division of any rent or tithes,^ so tliat any house 
or other thii^ mentioned in the act should escape without 
rating, or if any doubt should arise on any other thing con-^ 
r 402 1 tainedan the act, then, on complaint made by the party 
grieved, to the mayor, he was, by the advice of council, to 
call the parties before him, and make a final end, awarding 
costs at his discretion, and that of his assistants, and if he 
did not make^an end within a month after complaint made, 
or if any of the parties found themselves aggrieved^ then the 

Lord 

C^J Infra, p. WS. Note [l]^ 
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lx>rd Chancellor of England^ upon complaint to him made, 1 780. 
calling to him the tno Chief Justices^ was to make such s^^^^i^ 
final order, and award such costs as to him or them should 'X'he Kin« 
leem meet against , 

lliis acty manifestly very difficult in the execution, did not Toms.. 
appear to have ever been enforced, till Rann, the vicar of 
the Trijiity, attempted it, a few years ago, against Green, 
one of the inhabitants of that parish, by an application to . 
the Chancellor; in conseauence of which, his Lordship, call- 
ing in the two Chief Justices, made an order on Green for 
the payment of the rate of two shillings in the pound. Green 
refused to comply with this order, and the act had not pro- . 
vided any particular method of carrying it into execution, 
Jlann, therefore, brought an action of assumpsit upon it, 
wliich was tried before Lord Mansfield, ui his declara* 
tion in that action, the plaintiff described the statute as being 
of the 4th of Philip 8c Mary, wherdas the record, when pro- 
duced in evidence, appeared to be of the 4th and 5tli of Phi" 
Up 8c Mary, It was contended by the defendant's counsel, 
that this was a fatal variance, for that tliere was no such year 
as the 4th of Philip & Mary, since the Queen bad reigned 
a year loAger than her husband ; this case difiering from the 
common instances of statutes described as of two different 
years of the same reign. In those iiistances, as every act ha» 
relation to the first day of Uie session, (unless some other day 
is fixed in the act itself,) it was, they s^id, indifferent whether 
both years were mentioned, or only the first, in the description 
of diQ act, but, in the present case, the words *^ 4th and 5th 
of Philip ic Mar^/' made a material part of tlie description. 
A verdict was found for the plaintiff, but tlie same objection 
being urged on a motion for a non^tuit, (which was made 
in Michaelmas Term, 17 Geo, 3.) the court were of opinion, 
that the variance was fatal, and the rule for a nonsmt was 
made absolute (/) [t 98]. 

Had it not been for this mbtake in pleading, the plaintiff 
would probably have succeeded, for the court seemed to be 
clear, tnat the action of asmmpsit would lie upon such an 
order (^). But still tlicre were great difiiculties in the way. 

A , 

(I) Hilly Serjeant, argued for the (m) Vide Bell v. Burrows, C. B. E» 

plaintitf,and Wallace tor the defendant. 5 Geo, 3. LawofNi, Prius, Ed, 1775, 

[+98] That case of Ranns. Green p. l^pfp]. Vide^ also, supra, p. 10. 

ha^ been since reported, CowpAJ^ ' Note [2] [t99]. 

[+ 99] ^ifl^y alst>, Brown v. Bullen, infra, 407. 



[f] In this case it was held, that money awarded by commissioners of 
general indebitatus assumpsit lies for inclosure, under a private act of par- 
liament. 



it 
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1780. -A ^^^ order^ and a separate action upon that order, would 

v^^^^^ have been necessary against every individual, who should 

The Kino dispute the payment^ and there was great opposition raised 

against in both parishes against the attempt of compelling a regular 

Toms. compliance with the act. At last, both the vicars applied 

to parliament, and two acts were passed, the first for the 

parish of the Trinity, (19 Geo. 3. c. 57.) the other for that 

of St. MichaeFs, (19 Geo. 3. c. 60.) by which a new mode 

of rating, and a more easy method of enforcing payment, 

were established. 

The statute relative to the parish of St MichaePs was 
intituled, '^ An act for establishing certain payments to be 
'' made to the vicar of the parish of St. MichaeFsy in the 
city of Coventry^ in lieu of tithes, and for repealing so 
much of an act of the 4th and 5th of Philip 8c Mary as 
relates to the payment of tithes in the said parish." Tlie 
preamble recites, diat certain rates and poyments had been 
made to the vicars of the parish, which composed the prin- 
cipal, and almost whole, of their emoluments [1]; that, by 
an act passed in the 4th and 5th of Philip 8c Mary, two 
shillings in the pound had been charged on the occupiers of 
all houses, buildings, and gardens, within the city and 
suburbs, and made payable to the vicars of the respective 
parishes therein; but no payment or claim had ever been 
made under the said act, within the parish of St. MichaeFs ; 
that, if enforced, it would now become an intolerable bur- 
then, and a subject of endless expence and litigation, and 
that the vicar and inhabitants had come to an agreement to 
raise, by a rate, certain sums of money, to be paid to the 
vicars for the time being, in lieu of the said ancient rates 
and payments, and of all rights and claims under the said 
act (tn). The new statute then enacts, tliat all the ancdent 
rates shall cease, and the statute of Philip & Mary be re- 
pealed, and substitutes a new rate or assessment, declaring;, 
** That such rate or assessment shall be in lieu and full dis- 
** charge of all ancient payments, Easter offerings^ tithes^ 
r 404 1 " ^^^ other ecclesiastical dues, claims, and demands what- 
'' soever, heretofore paid or payable to the vicar, (except sur 
'^ plice fees, and such stipends, donations, and bequests, as 

have 

[l] So that probably from the time before the old statute, Supra^ p. 401^ 

of Ph.Sf M. till this new act the .vicars Note (a). 
w^rc paid by arbitrary and voluntary (mj § 1. 
contributions, in the same manner as 



liament, to be paid by the proprietors manured or ploughed the land« 
«f allotments, to persons who had 
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^* have been heretofore, or shall be hereafter, bestowed upon 1 7g(), 
" the vicar for the time being)(n);" The rate to be made by x^m^f^^ 
assessors, one half appointed by the vicar, and the other by j^^ Kino 
the inhabitants^ and the payment to be inforced by.itistress against 
and 8ale(o). By § ^8. an option is given to the parish ofS- Toms. 
cers, to raise yearly, by a pound rate made by them in the 
proportions prescribed by the act, any sum not exceeding 
j£300, nor less than .£280, and to pay the same to the vicar 
by equal quarterly payments, '' clear of all taxes, deductions, 
" charges, and expences, whatsoever, parochial^ parliamen- 
** tary, or otherwise howsoever, ^which said ^m is to be in 
" Adl satisfaction of all the vicar's claims under this act," 
and, in such case, during such payment by the parish officers, 
the power of appointing assessors is to cease. 

The order of sessions now brought before the court set 
forth, '' That it appeared, that^ in a rate for tke necessary re- 
" lief of die poor of the parish of St Michael, in the city of 
^ Coventry, for one mondi, bearing date die 1st day of De- 
** cember 1779, the appellant was rated in the words and 
^ %ures following : 

'' ihe reverend Benjamin Toms, vicar of the said parish, 
^ for his parliamentary payments, in lieu of tithes — yearly 
^ rent i'aoo.— i^lO.** 

Then, after stating that in the said parish there are gene* 
rally four or five rates for the relief of the poor in each year, 
the case recited the provisions of the act of 19 Geo. 3. c. 60, 
and set forth, '' That in pursuance of tlie said act, and within 
the time dierein limited, an assessment, bearii^ date the 13th 
of jiugust 1779y was regularly made, entitled ''^n assess- 
ment by an act of parliament, (stating the title of the act,) for 
the said vicar for one year, amounting in the whole to the sum 
of ^274 J 4s. the greater part of which hath been collected, 
and die remainder is now collecting by the said vicar/' That 
the said Benjamin Toms was rated as above to the poor of the. 
aaid parish, in respect of the said revenue accruing to him from 
die said act of parliament and assessment made in pursuance 
diereof. That the annual income received by the said Benja-* 
mn Toms as vicar, before the passing of the act of 19 Geo. 
3. amounted m the whole to about «£90 a year, including the [ 405 ] 
Easter offerings, which amomited in the whole to about <£40 
thereof; but that neither he, npr any of his predecessors, had 
been assessed to the poor in respect thereof. ' 

Dunning, Wheeler, and D*Jiwes argued in support of the 
•rder of sessions* — They contended, that this was a species 

of 

Vol. i '2 F 
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« ■ 

1780. ^ P^^^^^P^ dearly rateable under the statute of dic^Sdof 
i^^ ^_^ flhiaoeth. Tithes are expressly mentioQed in that statuts^ 
The King ^^ although there is uo direct decision that a modus isnte* 
against ^^^' ^^ prmciple has often been recognized, as in the csm 
Toms. ^ -R^- ^* Lambeth (9). This is in tmra a modus estaUisked 
by act of parliament, both the statute of Philip 4r Maryj and 
, that of the present King, declaring, in their very tides, that 

the payments weie to be f n lieu of tithes. The exemption io 
the 28th section of tlie present act, from whence it was aigiiej 
at the sessions that the assessments, however made, were 
not liable to the poor*s rate, afford the strongest proof to ths 
contrary ; for it is very strange reasoning to say, that wher^aa 
express exemption 13 given m a p^ticular case, such exemp- 
tion is also meant to take place in another case, where nothing 
IS said about it If the vicar was never rated before the new 
act, that onl^ arose from indulgence, on account of ths 
sm^llness of his income, and is neidier a proof that he was not 
then liable to be rated,, nor a reason why he should not con* 
tribute to the parish burthens now that his salary has beeaen< 
creased from £90 to near «£300 a year. 

The Solicitor General, Lee, D^bj/, and Gough, on ibe 
other side. — These jpayments, though called titSes, are, la 
their nature, quite dmereat, and resemble rents arisft^ frooi 
land, which have been determined not be to rateable* rart of 
the payment is given in lieu of "Baster qffenngf, and they sie 
cleaiiy not rateable.— /JDunntW said bf conceived they were). 
If this attempt succeed, a fraud has been committed both on 
the defendant, an4 on. B/a^ for it was certaiiilj uo\ in t|id 
contemplation of the parties^ when the two actf passed, that 
there should be an^ deduction from the new salary.; — {X»t said 
lie spoke tfaf s of his own knowledge, havii^ been counsel for 
jKoitn in support of his act, tyhen it was dependiqg in pa^ 
ment>) — ^If any such deduction had been intoided, why was it 
aot expressly mentioned in the bill, whiph would have gives 
the vicar an opportunity to object or oppose it? By§dO. o( 
19 Geo. 3. c. W. half the expence of the act is to be paid by 
< the vicar out of the first money collected under it, and, as die 
[ 40S ] subject of this rate is the fijrst assessment under the act, sod 
he 18 rated to the fuU amount, he will pay for what in tmth, 
he will not receive. As to the express words of exemption in 
§ £8. there is little stress to be laid upon any aigument bom 
tnence, on one side or the other. They may have been in* 
serted from some idea that the salary would otherwise be late- 
ableif paid in agvoss si)m by the parish. 

Lord Mansfield, — 1ms is in the nature of a private act 
of parliament, where die legblature only lends its aid to die 

agreement 

(q) T.BGeo.l. I Str. $25. 
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agreement of the parties, in order to render it effectual, M^hen 
any public reason stands in the wrj. The payments establish- 
ed by the act of Pkilw Is Mary were not rateable under the 
statute of 43 Elizabeth. They were in the nature of rents for 
houses, which sire not rateable. Iliose payments, if enforced, 
would have been double what, h^s been substituted in their 

SlaCe, but, on the other hand, the remedy by application to 
ie Summary jurisdiction given to the Chancellor and the twa 
Chief Justices was very inconvenient to the vicar. — (His 
liordship here stated the different proceedings iii the case of 
Rann v. GreM) — ^Upon this the parishioners and vicar of St» 
michnePs came to an agreemehU For what ? Not that the 
tie\v payments should be made liable to a duty to which those 
which they were substituted for were not liable. The asree- 
ment was, that the, vicar should receive to a less amount, but 
inore easily. If the sum shall amount to ^280, the vicar is to 
receive that sum clear .of all parochial and other deductiona^ 
^rbvided the parisli choose to take the collection of the rate 
&][>on themselves. This they certainly will do^ whenever it is 
likeiy to exceed the «£280. The vicar will only have the 
collection to make, when it fells under the sum* Is it posuble 
that it could be intended that when he received less than«£280, 
it shall not be free from all deductions ? I am dear that the 
iVae meaning of the act b, that this property shall not be 
Rateable to die poorl 

WiLLEs, and AsHHURST^ Justices, of the same opmion. 
BuLLER, Justice^ absent. 

The order of sessions, and tiie rate, quashed [!]• 



40^ 



1780. 



The KiKO 
against 
Toms. 



[1] In T. 522 Gto. 3. tiie rateabtlity 
of the new payments in the parish of 
the Trinity came in question upon a 
special verdict, in the case of ilariiA. v, 
Pickifi and others^ when the court de- 
clared, that the ground of the decision 
in Rex. v. Toms^ was the agreement 
and optional clause ; and, as the act 
xclatiTe to Rann's parish did not pass^ 



by agreement with the parishionen, 
and contains no clause like 19 Geo. 3« 
c. 60. ^ 38. they held that the pay- 
ments tkere are rateable.^— The case 
was argued by Balguy^ for the plain* 
tiH^ and DayreU^ for the defendants* 
<3^ Vide Lowndes v. HomCy C. B. H» 
19 Geo. 3. 2 Blackst. 1252. 
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May. 

Tf a person who 
is sued by a 
landlord in the 
name of his te- 
nant, procare a 
release from the 
nominal plain- 
ti(r, the court 
will order the 
release to be 
defivered up, 
and permit the 
landlord to pro- 
ooeda 



Payne against Rogers. 

nnHE plaintiiFwas tenant of a commonable tenement, and 
-^ his landlord had brought an action on the case, in bis 
name^ for an encroachment on tlie common, by inclosure^^ 
and had offered to iiudemnifyhim against all costs and diai^ges 
in the action. Trending the suit, the defendant procured a re- 
lease from the plaintif]^ upon which the landlord obtaine]! a 
nileto shew cause, why this release should not be delivmd 
up to be cancelled, and he be permitted to proceed in the 
cause, in the name of his tenant [f]. 

llie rule was opposed, on the ground that the court could 
not interfere, as the landlord was not a party on the record ; 
that he had not been under any necessity of using his tenant's 
name ; but might have sued in his own, for an injury done to 
the'inheritance ; and that the defendant could not, with prrH 
deuce, go on in this action, because the tenant was not able^ 
to pay costs, if there should be a verdict against him. 

^rhe court expressed great indignation at this attempt of 
the defendant, to prevent a landlord from trying a right in 
the name of his tenant. Astihubst, Justice , seemed to 
doubt, whether the landlord could have sued in his own name, 
under the circumstances of the case, as stated by the affida» 
vits; and Xx>rd Mansfijsld said, that, as to the danger of 
the defendant's losing his costs, that would be the proper 
subject of an application for the interference of the court. 

Jloworth, in support of the rule. — Baldmin% for the de^ 
fendant. 

BuLLEfi, Justice, absent. 

Hie rule made abscdnlei 



[f] It appears that a release by such 
a party would defeat the action, as a 
release by the plaintiff in ejectment, 
when a real person. Thus the decla- 
rations and admissions of a party to 
the record are evidence, though he 
be but a trustee for another. jBatier- 
man v. RadeniuSj 7 T. IL 663* In 



Ugi V. Lfg^, 1 J5. 4- P. 447. wjiere. 
the cibligor of a bond had notice of an 
assignment by the obligee, and after* 
wards took a release, and pleaded it to 
an action brought in the riame of the 
obligee, the court set aside the plea^ 
and ordered the release to be caih^ 
celled. 
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BuowN and Another, Executors of Gravatt, J^"3r» •* 
against Bullen, Assignee of Fox, a Bank- 
rupt. 

A CTION for money had and received, tried before Lord jJj^J'^J^ 
-^^ Mansfield, at the Sittings for Middlesex, after last tOT'sIhareunicr 
Michaelmas Term; verdict for the plaintiff, but with leave »» order ©fcom- 
to*knove to set aside the verdict, and enter a nonsuit. Daven^ bJokntpt for « 
port, accordingly, obtained a rule to shew' cause, on Thurs^ dividend.— u 
day, the * 27th of January, which came on to be argued on p^l^o^np be- 
Wednesday, the 9th of Feoruary. , fore the oommift- 

TTie Solicitor General, for the plaintiffs. — Dunmng, and "imW^ e^toli 
Davenport, for the defendant. of the debt— 

The case, upon his Lordship's report, appeared to be as „^ anno^Sk 
follows: — ^The testator, Gravatt, proved a debt of .£410. offadeUdu* 
ls.7d. under the commbsion against Pox. Afterwards,, a ^S^tM? 
dividend of six shilliiigs in the pound being declared by the •[ 40S 1 
commissioners, and Gravatt having died in the interval, the 
plaintiffs, as his eifecutors, demanded their share of the divi- 
dend, amounting to ^123 id. which the defendant refused to 
pay, alleging, that there was a balance due by Gravatt to jthe. 
bankrupt. Upon this, the plaintiffs brought thi^ action.—* 
The defendant pleaded non assumpsit, and delivered a notice 
of set-off. 

At tlie trial, it was contended, on the part of the defendant ; 
1 • That the action could not be maintained, the only method 
of recovering debts, proved under a commission of bankrupt- 
cy, being by application to the Great Seal ; 2. That, if the 
action was maintainable, the consideration and circumstances 
of the'debt must be gone into and proved, as in other actions 
of assumpsit ; 3. That, if this was not incumbent on the 
plaintiffs, yet it was competent to the defendant, to avail him-, 
self of the notice of set-off- 
Lord Mansfield over-ruled all those points. He. 
thought, 1. Tha;t the action was maintainable; 2. That (he, 
only way to question the proof of the debt taken by the com- 
missioners, was by petition to the Chancellor; diat by die 
statutes, the oath of the part^ is to be the proof of the debt,, 
and a particular penalty ia imposed for swearing to a false, 
debt (r) ; and, 3. That as the commissioners have a power of] 
setting off mutual debts (s), the sum proved must be taken to 
pe the balance due j but if it Shoula happen, that only one 

side 

..I 

(rj 5 Geo. 2. c. 30. $ 29* O} 5 Geo. 2. e. 30. S 82. 
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I mgQ side of 0ie account appeared before the conuninioiieny or 
^^^^^ that any article was omitted on either side, on application to 
Browv ^^ Great Seal, the account wouU be again opened, and re- 
^^^^ ferred to the commisaionen, or, in cases of difficulty, to the 
BuLLcv. ^toMter. 

Thele I6pid» were now enlarged upon, on Ae patt of the 
plaintiffs. 

For the defendant, it was admitted, that relief m^ht have 
been obtained by application to the Great Seal ; but it was 
I 409 ] ^id, that it did not therefore follow, that the defendant 
might not avail hiihself of the truth and justice of the case, on 
die trial of an action at law. Indeed the action itself was 
novel, and wduld, if encouraged, tend to <£sturb the execa* 
tion of the bankrupt laws, wnidi never meant to subject as- 
signees to actions frOm c^ditoraf. The proper course, and 
daily practice, is, for them to seek their relief by application 
fo w6 Chancellor. But if the action is maintainable, as die 

Slaintifls have chosen to come hito a court of law, they mast 
e subject to the saih^ cohditions with odiers suing in the 
adme sort of action ; they iliust give the regular evidence of 
Aeif debt, there being no instance where a man can, in a 
>• c6nrl of law, substantiate a demand by bis own oath. The 

lat^mSon of the bankrupt laws was only, that the oath of the 
creditor should be conclusive to the efifeci of entitling him to 
yftitJb for assignees. For every other pufpose it may be ques- 
tioned. The plaintiffs must also submit to have the demand} 
of the assignees set off against them, there being no excep* 
tion of which they cart avail themselves in the statutes of 
aet-off. If the defendant were to go before the Chancellor, 
kt would perhaps direct an issued and then the parties would, 
^er that circuity, find themselves in the same situation as 
they fidw are in. If the defendant', not being allowed to 
sfet off the debt due by die plaintiffs, should be driven to sue 
them in another acdon, they may, in the mean time, have 
paid away what they diall receive under the dividend, aad 
bypleading plerie administravit deprive him entirely of a& 
lifiobedy: 

Ix>rd Maj^sfieIiD said, this vi^s a general question, aod 
od;^t to be looked info. That at present of the two opi- 
tiibhs, he was rather incTined to holii that' the action would 
n^t lie, than that proof could be admitted to question the 
debt, or the afmouht; for, if that could be done, artd'the sum 
f6urid by the verdict should differ from- that proved before the 
coihmissibners, the action would not make an end of the mat- 
ter, but ttie parties must go back to Chancery, to have the 
^vidend'altered, which \VouId be ckcuitous and mconvenient. 
The court took fSOR this term to consider of the case, and, 
^w. Lord Mansfield delivered their opinion as follows: 

Lonl 
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Lord Mansfiel]>— <after statiiig the fiicte of die case^ 
and the different points which had been agitated^) — ^I allowed 
the plnntift to lecover their diare of tihe dividend against 
tiie assignees, as money positively and expressly paid *into the 
hands of the assignees for their use* We are all of opinion^ 
Ihat the direction was r^ht, that the action was maintain- 
able [f], and that^ after a debt is liquidated before die com* 
missionars, it cannot be litigated but by an applicadon to 
die Great Seal. Mr. Justice Bullbs desires it may be 
understood that he concurs in this opinion. 

The rule disdiai^ed. 



4W 

nso. 



Bbowv 
against 
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[v] A bankrupt canuQt maintain an 
action against his assignees for his al- 
lowance under 5 Geo, 2. c. SO. 4. 7* 
(fais estate paying 10#. in the pound) 
unless he obtains his certificate before 
payment of the final dividcud ; The. 



as^igpeeB l^g merely trustees, aedog; 
under the diiectiom of the commit* 
sionersy and liable to actions by eveiy 
creditor for his proportion. Groome v. 
Fat/*, 6 r. ^ 64*. J 
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ZA W BOOKS JUST PUBLISHED, 

BY 

W. REED, 

BELL-YARD, TEMPLE-BAR. 

1. Lawtif (Edward^ Esq.) Practical Treatise on Pleading ia 
Jiuumpsiiy 1 Vol. Royal 8vo. (dedicated by Permission to the 
Right Honourable Lord Ellenborovgh), Price ll. 1 ls« 6d, Boards. 

2. Coke on LittUtony a now Edition, being the Sixteenchy with. 
Hargrove and Butler's Notes, corrected to the present Timey by 
C. Butler^ Esq. and J. C. fVye^ Esq. 3 Vols. Royal 8vo. Price 
21. I7s. in Boards. 

5. Feame's Essay on the Learning of Contingent Remainders^ 
and Executory Devises^ a new Edition, by Charles Butler, Esq. 
(being the Sixth) in 1 Vol. Royal 8vo. Price 19$. Boards. 

4. Peakt^s (Thomas^ Esq.) Compendium of the Low of Evi- 
dence* Third Edition, with considerable Additions, Price Ids, 
. in Boards. 

5. Index to the First Fourteen Volumes of Vesey^ J4inior*s, 
Reports in Chancery ^ by Robert Belt^ Esq. Price 18s. in Boards. 

6. Peake*s (Thomas^ Esq.) Cases dotcrtnined at Ni^ Prau^ 
in the Court of King*s Bench^ from the Sittings after Easter 
Term 90 Geo. 3. to the Sittings after Michaelmas TerinSSGeo, 
3. Second Edition, corrected, with some additional Cases, and 
BAftrencet to subsequent Decisions. Price 10s. 6d. Boards. 

7* Jacob's Law Dictionary, explaining the Rise, Progress, and 
present State of the English Law, comprising copious Informa* 
lion on the Subjects of Law, Trade, and Government i corrected 
and greatly enlarged by T. £• Tomlins, Esq. of the Inner Tem* 
pie. Barrister at Law. The Second Edition, with considerable 
Additions, in 2 Vols. 4tD. Price 31. 13s. 66, in Boards. 

8. Biblioiheca Nova Legum Anglia ; or, a Complete Catalogue 
of Law BookSf arranged upon a Plan entirely new, with many 
Observations on the Authority of the Reporters and other Law 
Writers, compiled and corrected to the present Time, by 
WILLIAM REED; closely printed in 1 Vol. ]2mo. Price 
7s- in Boards. 

*•* A complete Catalogue of Law Books being much wanted, 
the Publisher has been induced to undertake a Compilation 
which is arranged upcm a Plan entirely new, and which, be 
trusts, will be found not inferior in Correctness and Utility to 
any of the Law Catalogues hitherto printed ; and it is presumed 
that its Advantage will be apparent, the whole being so ar- 
ranged as to enable the Purchaser to select, at one View, such 
Works as may treat on the Subject of his particular Study or 
£nquiry. 
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